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PREFACE TO THE SIXTH EDITION 

The periodic revision of this book has always been a some¬ 
what humiliating experience. At the outset the task has 

been edition has not 

‘"'pression gradual'y 
luch iunendments and additions will not sn&cl 
Md Vth, ''.f '» be the case on the present occasion 

may L of o'l "5™''"^ ttHeration. In case it 
may be ot use to those who are familiar with the book the 

S«e7 been materialTy 

Sovereign immunity (pp. 88-102). 

‘"h courts. Here, the former 
with jurisdiction personae, 

T fi, rewritten and replaced by pages 107-11 
that a an attempt has beL nfade to show 
becam^ ^"^®”^ble to this jurisdiction merely 

(pp 120-27 ^ 

It has been necessary to expose the heresy, surprisingly 

permanently in a n!w 
^ of domicil iithipropositus 

intends to retain his former personal law (p. 180). 

anH Concerning the National Bank of Greece 
nexiim ^ or wrongly, been considered in con¬ 
nexion with corporations (pp. 207-9). 

Taczanowska and Kochanski deci- 
casS’rIlT?K lamentable truth that hard 
Sr 344-6)^^^ text by three pages 

s^hJthl bitherto negatively answered in ten lines, 
^ in England 

^ffices to give the court jurisdiction to annul a voidable 
marriage, has required more copious treatment (pp. 362-6). 
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The doctrine of Travers v. Holley (pp. 397—400, 6,52—3). 
The^ fact, formerly denied, that a decree of judicial 

separation alfects the status of the parties, has involved a 
fuller account of this topic (pp. 408-14). 

Owing to the acceptance by English law of the doctrine 
of the putative marriage, the chapter on legitimacy and 
legitimation has been rewritten (pp. 415-39). 

The subject of adoption is now treated separately and 
with more emphasis upon a criticism of the few relevant 
decisions (pp. 439-46). 

Four statutes, having a direct or indirect bearing upon the 
subject of this book, have been passed since the last edition— 
the Mental Health Act, 1959; the Legitimacy Act, 1959; the 
Marriage (Enabling) Act, i960; and the Charities Act, i960. 
A certain obscurity in the Legitimacy Act has proved a little 
troublesome, but the Mental Health Act, which abolishes 
much of the old law, has caused me no anxiety, for no less a 
person than the Master of the Court of Protection himself, 
Mr. Raymond Jennings, Q.C., has provided me with an ac¬ 
count of such of the statutory alterations as affect private inter¬ 
national law. Help of this inestimable value is what every 
distracted author longs for, and I am sincerely grateful to my 
distinguished friend for having ensured that on this occasion 
the longing has proved to be more than a beautiful dream. 

My burdens have been further lightened by the expert help 
given to me by Mr. P. B. Carter, B.C.L., of Wadham College, 
Oxford, who unhesitatingly accepted my somewhat extrava- 
gant request that he should read the amended manuscript 
before it reached the printer. In the course of this tedious and 
exacting task he has revealed and corrected many deficiencies 
and on more than one occasion, as for example, in the case of 
capacity to acquire a domicil, has convinced me that I had 
completely missed the point. To give thanks to him is no doubt 
good, but yet a wholly inadequate return for what he has done. 

. ^ ®^P^sss my gratitude for the encouragement and assistance 
given to nie by the publishing and printing staffs of the 

My endeavour has been to state the law as it was on i Janu¬ 
ary 1961. 

2g March ig6i 
G. G. C. 



PREFACE TO THE FIRST EDITION 

CONVENTION demands that in the preface to a new book the 
author should excuse his temerity in adding to the litera- 

bnnpQ on the subject and should also state the objects he 
hopes to attain. My excuse is the fascination, perhaps my 
readers will say the fatal fascination, of the subjec? Of all thi 
departments of English law. Private International Law offers 

^ mere jurist. It is the perfect antithesis of 
such a topic as real property law. It is not overloaded with de- 

banrf nf Only lightly touched by the paralysing 
Parliamentary draftsman, it is perhaps the one 

onsiderable department in which the formation of a coherent 
body of law is in course of process, it is, at the moment, fluid not 
static, elusive not obvious it repels any tendency to dogmatism, 
and, above all, the possible permutations of the questions that 
It raises are so numerous that the diligent investigator can 
seldom rest content with the solution that he proposed Despite 
Its value as a subject of academic study it is curiously neglected 
in the legal education of this country, a fact which is remarkable 

d IS ^ad to the number of different legal systems that the 
a-itish Empire comprises. On the Continent and in the United 
btates of America, Private International Law is one of the 
major subjects of study at the Universities, but in England it 
cannot claim a professorship of its own and it forms only an 
ins^nificant part of the chief law examinations. 

The purpose of this book, however, is not merely to indulge 
iny own fancy, but to provide students with a shorter account 
or the subject than most of those already published. Further 
my object has been, not to remain satisfied with mere exposition 
but to approach the more controversial topics in a spirit of 
constructive criticism. There are many instances in which I 
have found It impossible to agree with the views of such great 
masters as Dicey and Westlake, and in which I have ventured, 
perhaps rashly, to suggest that the relevant authorities indicate 
a somewhat different principle, but in all such cases I have been 
careful to present the reader with what may be called the 
generally accepted textbook view of each matter. Some of the 
mild strictures contained in this book may not be well founded 
but even so they can do little harm, for there is no doubt that 
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the subject in general sorely needs criticism. It may be doubted, 
indeed, whether all is well with the English system of Private 
International Law. Instances are numerous in the last thirty 
years in which the Courts have adopted some plausible prin¬ 
ciple, without serious investigation of its merits and without 
considering what the effect will be if it is applied to a case with 
slightly different facts. There are other cases in which it is 
difficult to extract the ratio decidendi, or indeed any clear prin¬ 
ciple, from the judgments. Private International Law, in fact, 
presents a golden opportunity, perhaps the last opportunity, 
for the judiciary to show that a homogeneous and scientifically 
constructed body of law, suitable to the changing needs of 
society, can be evolved without the aid of the legislature, and, 
though the task must necessarily be performed by the judges, 
there seems no reason why the jurist should stand aside in 
cloistered inactivity. 

The book contains no account of the law relating to British 
nationality. This is a subject which should be dealt with solely 
in works on Constitutional Law, for it clearly has little, if any, 
connexion with Private International Law. Whether a person 
is a national of a particular country is relevant, neither to the 
question of choice of law, nor, it is submitted, for purposes of 
jurisdiction. 

It is with a genuine appreciation of the value of the help 
afforded to me that I record my thanks to several colleagues 
and friends. Mr. B. A. Wortley, LL.M., Reader in Law, Bir¬ 
mingham University, has unstintingly placed his knowledge 
and leisure at my disposal. He has read the text in typescript, 
and has not only demonstrated inaccuracies and inconsisten¬ 
cies but has made many constructive suggestions that I have 
incorporated in the book to its improvement. It must not, 
however, be taken that the text represents his views in every 
particular, for there are several matters upon which he would 
adopt sometimes a bolder, sometimes a more cautious, attitude. 
Advice of inestimable value has been given to me by Mr. W. E. 
Beckett, C.M.G., of the Foreign Office. He has read the part 
of the book that deals with Family Law, and it is due to his 
sagacity and learning that I have avoided some of the mis¬ 
takes which it is so easy to commit in connexion with the law of 
husband and wife. Moreover, he has introduced me to several 
decisions and authorities of which I was ignorant. Mr. J. G. 
Foster, Fellow of All Souls, and All Souls Lecturer in Private 
International Law, with great self-sacrifice, has made time in 
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the midst of a busy life to read the proofs of the book. Not a 
few amendments are due to his acumen and insight. 

I express my gratitude to Dr. A. Mendelssohn-Bartholdy of 
Balliol College, to Dr. Magdalene Schoch of Hamburg Uni¬ 
versity, and to Dr. C. Grassetti of Milan University, who have 
given me information upon certain aspects of Continental law; 
and also to Dr. R. W. Lee, Fellow of All Souls and Rhodes 
Professor of Roman-Dutch Law, and to Mr. A. Suzman of the 
South African Bar, who have aided me with their counsel upon 
certain parts of the book. Finally, I gratefully acknowledge the 
help afforded to me by the staff of the Clarendon Press. 

G. C. C. 
Oxford 

I January igyy 
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CHAPTER I 

DEFINITION, NATURE AND SCOPE OF 

PRIVATE INTERNATIONAL LAW That part of English law known as Private International fuactionof 
i^aw^ comes into operation whenever the court is seised of 
a suit that contains a foreign element* It functions onNi‘:r“"‘ 

wnen this element is present, and its objects are threefold. 

,/Tirst, to prescribe the conditions under which the court is competent 
to entertain such a suit. 

^Secondly, to determine for ekh class of case the particular municipal 
sjste:m of law by reference to which the rights of die parties must 
be ascertained. 

Thirdly, to specify the circumstances in which (a) a foreign judgment 
can be recognized as decisive of the question in dispute j and (i>) the 
right vested in the creditor by a foreign judgment can be enforced 
by action in England. 

Private international law owes its e4stenced:-o^he fact that R=cogni- 
tnere are in the world a number of separate municipal systems 
of law-^a number of separate legal units—that differ greatly w?” 
from each other in the rules by which they regulate the various ’ 
egal relations arising in daily life. The occasions are frequent 

when the courts in one country must take account of some rule 

ot law that obtains in another. A sovereign, is supreme within 
and, according to the universal maxim of 

junspradence, he has exclusive jurisdiction over everybody and 
everything within that territory and over every transaction that 
IS there efected. He can, if he chooses, refuse to consider any 
law but his own. The adoption, however, of this policy of in- 
ditterence, though common enough in other ages, is impracti¬ 
cable in the modern civilized world, and nations have long 
found that they cannot, by sheltering behind the principle of 
territorial sovereignty, afford to disregard foreign rules of law 
merely because they happen to be at variance with their own 
territorial or internal system of law. Moreover, as will be shown 
later, it is no derogation of sovereignty to take account of 
foreign law. 

f recognition of a foreign law in a case containing a 
t ^lemcixt-naay-be-fteoessaFy-fbf-at le^t two reasons. saryfoTtwo 

_ In the first place, the invariable appllbationr:he 
i.e. ^^ocaUawmEthe place where_^ court is situat^^nnld 1']...°*!°* 
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often lead to gross injustice. To take an sample given bv 
Harrison,! suppose that a person engaged in^English 

htigation IS required to prove that he is the lawful son of ht 
parents, who were married abroad many years ago. The mar¬ 
riage ceremony, though regular according to the law of the 
place where it was performed, did not perhaps satisfy the formal 
fSp English law, but nevertheless, to apply the 
thafrS s^ch a union, and thereby^to deny 

determine Carry out ill a rational manner tlie 
policy to which It is now committed-that of eMertahlno 

^ factions in respect of foreign claims-it must in the naure of 
V *,ng take account of the relevant foreign law or laws A Sdn 

fepS»£5. damages for b?each of a contact that 
inv 1" performed in France. Under the exist 

hiffavouh Vh! “k"? to create and to enforce in 

toanyr:j:f:-i;r^^^^^ 

Italian law, would not be belH ^^'ri k ^ enforceable by 

because it was 003“^'tTotl“ ““ 
As Eigelow has well said ;2 

depend upon a traSctk.n'^whS^loSr^laJe 
transaction is of a Jcind concernincr h' u France, and the 
the American court are different ^ French law and that of 

action is governed by French law 
IS governed by French law thpn .V i, ”T decides that it 
ing the rights of the parties not that la w in determin- 

but becaui justice reSit ThT-T^I^^^ France, 
upon the circumstances of the tr parties depend pardy 
which gsve ,h. 

to apply . dlfent law as i, w„„w he totSnihlS dgh“ ZZ 
^ .— **^*11.0 Vi UlC 

Jurisprudence and the Conflict of Laws d qo Pr,, • 
In a note to the 8th ed. of Stoij( p.^s! °P- «t-. P- 6. 
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parties by a different transaction. In applying the French law, the 
court does not allow it to operate in America, but only recognizes the 
tact that It did operate in France.’ 

In justifying this reference to a foreign law, judges and Comity not 

textbook writers, following the theory of the great Dutch jurist 
frequently used the term ‘comjty^ The term Sonaj 

IS, indeed, frequently found in English writings and judgments, 
ut on analysis it will be found .to be either meaningless or 

misleading. The word itself, indeed, is incompatible with the 
judicial function, for, as Livermore remarked over a century 
ago, comity is a matter for sovereigns, not forjudges required 
to decide a case according to the rights of the parties.^ Again, 
if the word is given its normal meaning of courtesy it is scarcelv 
consonant with the readiness of English courts to apply enemy 
law in time of war. Moreover, if courtesy formed the basis of 

3. judge might feel compelled to ignore 
the law of Utopia upon proof that Utopian courts apply no law 
but their own. If, on the other hand, comity means that no 
foreign law is applicable in England except with the permission 
of the sovereign, it is nothing more than a truism. The fact 
1^ of course, that the application of a foreign law implies no act 
of courtesy, no sacrifice of sovereignty. It merely derives from 
a desire to do justice. As a French jurist has remarked: 

It does this because it follows the system of conflict of law;s which seems 
best and because French law thinks that the legal situation under con¬ 
sideration should be governed by the foreign law.... French law clearly 
withdraws because of its own decision, for French law under normal 

always applicable in France. French law does not 
withdraw to make a sacrifice, but in order to administer the best justice, 
because in the hypothesis under consideration, the preferable solution 
consists in the application of a rule of foreign law.’z 

Private international law, then, is that part- o£ law ..whichPrivatem- 
^°™?§JAtQ play .when the issue befdre'the court affects some. 

or. transaction _that is. so closely' connected with- a ** 
foreign system of law as to necessitate recourse to that system, 
It has, accordingly, been described as meaning ‘the rules fofeigr 

^ Festgabefiir Ma:>c Gutzzai/kr 2jo^ 

^ M. Ancel in Tramux de la Commission de Rdforme du Code CzV// (1951), 

p. 57S; cited and translated American Journal of Comparative Law (1952)^ 

discossions see Wolff, pp. 14--15; Beale, pp. 1964-5; Foster, 
La IMorte anglatse du droit internationalprivi, pp. i et seq. (Recueil des Cours, 



^ definition, nature and scope of 

^ decision of cases 

io srl'fSr"^ 
E„„„„ happen to be in conflicfwS S W/°f‘’'*°"g= •tfm'n, ,, ? f “ conflict with that of the/oraw.i The forms in 

■^“ Ae nihi iTf numerous. i”e cf 

S.e/or:&S“ 
acceptance or indorsement was made fh^d * '"« 
have been made in one counSy m be „erformed“'''''“ f 
two persons may resort to the conrf/raF ° T 
where the means contracting or of dissdvLpT'^'' 

^ tnore convenient than in the cfuntry o hriomkir'^' 

•^■"- nat oran'r"^-=T“'’ '*“' theknction rfpnW inter ' 

p“SextendtiXrit V=lTrimtV'“ Ta^ 

.£Tr;::?:7Aa En'^th^X a:* fv^ " KS.i™ 
potted by loSd“r JnSfvVrrlrd^^'' =“P’ 

to its worlin^ ii ap lie^ratrSa^tT’ 
Its dimension in soaL i e Nc c , wherever made. But 

thing that is fixed by private intLnatiomUaw for i" 
IS free to provide if a.i , ^^w, for a sovereign 

of substantive law, whether Sme^^ 
shall be wider tharthe tr*” • « '» Pto^ail 

gSrstated’A 

^ ^3.ty, Po/arizi^ laxj, p, 1^8 _ 

MnaicipiJ br°MTatfrSTwlw PdSS^ Inyna.ion,l Law; II. 
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f the Code Napoleon, what it decides in effect 
IS that the rule of the French internal law relating to intestacy 
IS in the case of persons domiciled in France, effective outside 

Savigny French law-maker. In the words of 

It IS this diversity of positive laws which makes it necessary to mark 

off for each, m sharp outline, the area of its authority, to fix the limits 

ot difterent positive laws m respect to one another.’^ 

This method of expressing the function of the subject does not 
mean that the sphere of application of each rule of law is, or 
can be, determined once and for all for every situation to which 
It may be relevant.^ ^e area over which any given rule of law 
extends will vary with the particular circumstances in which its 
operation is under consideration. The English rules governine 
contractual capacity will apply to certain transactions effected 
by domiciled Englishmen abroad, but not to others. 

Private international law is not a separate branch of law in p 

the same sense as, say, the law of contract or of bankruptcy, f' 
It IS all-pervading. ^ ^ ^ 

‘It starts up unexpectedly in any court and in the midst of any 

process It may be sprung like a mine in a plain common law action, 

m an administrative proceeding in equity, or in a divorce case, or a 

bantoptcy case, m a shipping case, or a matter of criminal procedure. 

... 1 he most trivial action of debt, the most complex case of equitable 

claims, may be suddenly interrupted by the appearance of a knot to be 
untied only by private international law.’3 

Nevertheless, private^ international law is a separate and dis¬ 
tinct unit in the English legal system just as much as the law of 
bankruptcy or of contracts, but it possesses this unity, not be¬ 
cause It deals with one particular topic, but because it is always 
concerned with one or more of three questions, namely; 

Private in¬ 
ternational 
law deals 
with three 
quesHoHsTj 

{ (}) ^ _ 
|f (ii) The choice of law. 

I (iii) JunsdicTioii of T Foreign court. 

We must be prepared to consider almost every branch of private 
law, but only in connexion with two matters—jurisdiction and 
choice of law. 

Pr/W/<rGuthrie’s translation, p. 6. 
^ Cook, Logical and Legal Bases of Conflict of Laws, p. 7. 
^ Frederic Harrison, Jurisprudence and the Conflict of Laws, p. lor. 



S DEFINITION, NATURE AND SCOPE OF 

OJ ' T**® The rule at common law is that the English court has no 
ju^ris” jurisdiction to entertain an action unless the d^efendant has been 

diction personally served with a writ of summons in England or Wales. 
This rule, which cannot be satisfied while the defendant is 
abroad, applies of course whether the case has a foreign com¬ 
plexion or not, but there are two reasons which require the 
question of jurisdiction to be separately treated in a book on 
private international law. 

First, there are certain circumstances in which the court is 
empowered by statute to assume jurisdiction over absent de¬ 
fendants, a power which naturally is of greater significance in 
foreign than in domestic cases.^ 

Secondly, there are certain types of action, such as a petition 
for divorce, where the mere presence of the defendant in the 
country does not render the court jurisdictionally competent.^ 

The question of jurisdiction, moreover, is not always con¬ 
fined to the competence of the English court. If an action is 
brought in England upon a judgment that has been delivered 
abroad, or if it is claimed that the issue is res judicata because of 
a foreign judgment, the first duty of the English court is to 
decide whether the foreign court was competent to pass judg- 
rnent, i.e. whether it had jurisdiction according to the prin¬ 
ciples of English private international law to adjudicate upon 
the case. 

\\\') The If the court decides that it possesses jurisdiction, then the 
’“choke ofto the choice of law, must be considered, i.e. 

law which system of law, English or foreign, must govern the case 
The action before the English court, for instance, may concern 
a contract made or a tort committed abroad, the validity of a 
will made by a person who died domiciled abroad, or the efiFect 
of a decree of divorce obtained in a foreign country. In each 
case that part of English law which consists of private inter¬ 
national law directs what legal system shall apply to the case, 
i.e., to use a convenient expression, what system of internal 
law shall constitute the lex causae. English private international 
law, for instance, requires that the movable property of a British 
subject who dies intestate domiciled in Italy shall be distributed 
acTOrding to Italian law. Again, if two parties who were married 

m France become domiciled in Germany, where their marriage 
IS ^nulled for a reason that would not have been sufficient 
in France, private international law directs that whether the 
annulment is effective shall be determined by German law. 

’ iir etseqq. "pp. 109. 408. 
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These rules for the choice of law, then, or regies de rattachement 
as they are called by French jurists, indicate the particular 
legal system by reference to which a solution of the dispute 
must be reached. This does not necessarily mean that only one 
legal system is applicable, for different aspects of a case may be 
governed by different laws. In fact it has been said that a case 
containing foreign elements is never subjected to one legal 

system. 
‘A foreign marriage is regulated as regards formal validity by the 

law of the place of celebration, as regards capacity to marry by the laws 
of the domicils of the parties. A substantial control is moreover 
exercised by the law of the forum, so that in every case at least two— 
the lex fori and one or more foreign systems—apply to different aspects 

of the case.’* 

It must be observed that the function of private international 
law is complete when it has chosen the appropriate system of lawdoes 
law. Its rules do not furnish a direct solution of the dispute, 
and it has been said by a French writer that this department of 
law resembles the inquiry office at a railway station where a 
passenger may learn the platform at which his train starts. If, 
for instance, the defence to an action for breach of contract 
made in France Is that the formalities required by French law 
have not been observed, private international law ordains that 
the formal validity of the contract shall be determined by 
French law. But it says no more. The French law relating to 
formal validity must then be proved by a witness expert in the 

subject. , , 
It is generally said that the judge at the forum applies or Meaning ^ 

‘enforces’ the chosen law, or alternatively that the case is 
‘governed’ by the foreign law. These expressions are con-foreign Uw 
venient to describe loosely what happens, but they are not 
accurate. Neither is it strictly accurate to say that the judge 
enforces, not the foreign law, but a right acquired under the 
foreign law.^ The only law applied by the judge is the lex fort, 
the only rights enforced by him are those created by the lex 
fori. But owing to the foreign element in the case the foreign 
law is a fact that must be taken into consideration, and what 
the judge attempts to do is to create and to enforce a right as 
nearly as possible similar to that which would have been 
created by the foreign court had it been seised of a similar case 

purely domestic in character.^ 

* Unger, 19 Bell Yard, .17. * In re Askew, [1930] 2 Ch. 359, 267. 
2 Infra, 34; and see Lorenzen in 20 Columbia Law Review, 259. 
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Meaning For the purposcs of private international law the expression 
‘foreign system of law’ means any system prevailing in a geo¬ 
graphical area outside the sphere of operation of the lex fori. 
It therefore includes, not merely the law existing in a State 
under a foreign political sovereignty, but also the law prevailing 
in a subdivision of the political State of which th.c forum is part. 
Thus, for the purpose of private international llw and so far 
as English courts are concerned, the law of Scotland, of the 
Channel Isles, of Northern Ireland, of one of the Dominions 
or of a British Colony is just as much a foreign law as the law 
of Italy or Portugal.^ 

Private in- Private international law is not the same in all countries. 
**™*Uwis There is no one system that can. claim universal recognition, 

different and this book is concerned solely with that which obtains in 
connt^ England, that is to say, with the rules that guide an English 

court whenever it is seised of a case that contains some foreign 
element. A writer on public international law may perhaps 
claim with some justification that the doctrines which he pro¬ 
pounds are entitled to universal recognition. Thus, in theory 
at any rate, a German and a French jurist should agree as to 
what constitutes an effective blockade. But he who writes on 
private international law can make no such claim. This branch 
of law as found, for instance, in France shows many striking 
contrasts with its English counterpart, and though the English 
and North American rules show considerable similarity they 
are fundamentally different on a number of points. In England, 
for instance, the essential validity of a contract is determined 
by that system of law with which the contract has the closest 
connexion, but in the United States it is governed in some 
States by the law of the place where the contract was made, in 
others by the law of the place of performance. The many ques¬ 
tions relating to the personal status of a party depend in Eng¬ 
land and North America upon the law of his domicil, but in 
France, Italy, Spain and most of the other European countries 
upon the law of his nationality. Again, so conflicting are the 
principles applied by the various systems of jurisprudence to 
divorce jurisdiction, that the same two persons are frequently 
deemed married in one jurisdiction but unmarried in another. 
On the other hand, though Scottish internal law differs radi¬ 
cally from that of England, yet the principles of private inter¬ 
national law are so similar in both countries that an English 
decision is usually, though not invariably, followed in Scotland. 

^ For a different view held in Russia see 4/. ^ C.Z.Q., p. 387. 
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f There arej^o possible ways in which this lack of unanimity Methods of 

|among the various systems of private international law may be con£i^of 
I ameliorated. 5^..- ■ 

The "first is to secure by international conventions the unifica- umficztion^ s 
tion of the internal laws of the various countries upon as many 
legal topics as possible. When attention is paid to the funda- 
mental and basic differences in principle that distinguish one 
legal system from another, especially in the Anglo-Saxon sys¬ 
tems as contrasted with their Continental counterparts, and 
when due regard is had to the modern enthusiasm for national¬ 
ism and to the recent outbreak of racialism, it is obvious that this 
form of unification holds out no great prospect of success. 
Nevertheless, a certain amount of progress has been made in 
the few departments of law where this unity is imperative and 
possible. 

An important example of unification is the Warsaw Conven- 
tion of 1929 which makes the international carriage of persons 
or goods by aircraft for reward subject to uniform rules as unified 

regards both jurisdiction and the law to be applied, and pro¬ 
vides that any agreement by the parties purporting to alter the 
rules on these matters shall be null and void. The Convention 
has been made binding in England by the Carriage by Air Act, 
1932.^ Another example of the unification of internal laws is other 

the Carriage of Goods by Sea Act, 1924, which has adopted for 
England, in common with many other nations, certain rules 
relating to sea transit that were formulated by the International 
Conference on Maritime law held at Brussels in 192.2 and 
1923. Again, an extensive unification of the law concerning 
carriage by rail was accomplished by the Berne Convention of 
I9j^2, which was ratified by the United Kingdom in 1954*^ 
A more ambitious scheme and one of greater importance to the 
mercantile community is the attempt to unify the law of bills 
of exchange and cheques, and also the law of sale. The Geneva 
Conference of 1930, attended by representatives from thirty- 
two countries, resulted in a convention, signed by twenty- 
two countries, which formulated the Uniform Law of Bills of 
Exchange.3 Great Britain signed only a convention on stamp 
duties, but the importance of the unification from the British 
point of view is that in future the English lawyer or man of 

^ 22 & 23 Geo. V, c. 36. 
2 Cmd. 9889 (1956). 
3 See an article by Dr. H. C. Gutteridge, K.C., in 12 B,T3J,L, (1931), 

13 et seq. 
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business will probably have to consider only one Continental 
system of law instead of a score or more.i Mention may also 
be made of the Berne Convention of 1886, since amended 
several times,2 by which an international union for the protec¬ 
tion or the rights of authors over their literary and artistic works 

Council of the League of Nations entrusted 
to th^e Institute for the Unification of Private Law, established 
by the Italian Government in Rome, the task of indicating- the 
lines along which ultimate unity might be attained, and a pro¬ 
posal tor the unification of the law of sale and of certain related 
topics IS already in course of active preparation.^ This Rome 
Institute IS now closely linked with the United Nations and 
the Council of Europe. On a smaller scale, the four Scandina¬ 
vian countries, Finland, Denmark, Norway and Sweden, have 
signed conventions unifying in those countries the law relating 

judvrnems^^^^’ to the mutual recognition of 

Inconvenience that results 
conflicting national rules may be diminished is to unify 

tionai hvj the rules of private international law, so as to ensure that a case 
^ containing a foreign element shall result in the same decision 

irrespectively of the country of its trial. So desirable is it to have 
PJ'ivate international law common to the civilized 

world that several attempts have been made in the Hagul Con¬ 
ferences on Private International Law to reduce the number of 
topics upon which the rules for the choice of law obtaining in 

1951 the conferences were confined to the Continental states 

to the fundamental differences between 
the common law upon which the Anglo-Saxon systems are 
ounded and the civil law which forms the basis 0/the Euro- 

of agreement Lng 
neatal countries ' been ratified by eleven Conti- 

19 ^ 
2 See S.R. and O. 1933,-No. 253. 
♦ See^an article by Dr. H. C. Gutteridee K C in t.. R r*» r r / 

et seq. For later developments see 22 Tn/.n^T (i933). 75 
(B A WnrtVvl 'Tl... ^F^^enrs, see 32 lulane Law Review, pp. car et seaa 

The^ cSferenS 
Th, I G»Sanen. ho" 
to consider certain of the draft com’mer^'alT a diplomatic commission 
For an account of the activities of the By the Rome Institute. 
190-3. ® Institute see 17 (1936), 
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reached between the two groups. The British delegates, how¬ 
ever, attended the seventh and subsequent sessions, no longer 
as mere observers but as full members of the conference. 

A step of great significance taken in 1951 was the drafting The Hague 
of a charter designed to place the Hague Conference upon a 
lasting footing by the establishment of a permanent bureau, now piit 
This charter has been accepted by many countries, including 
Great Britain, and the Bureau, consisting of a Secretary-General footing 
and two Assistant Secretaries belonging to different countries, 
has been set up with its seat at The Hague. Its chief func¬ 
tions are to examine and prepare proposals for the unification 
of private international law and to keep in touch with the 
Council of Europe and with governmental and non-govern¬ 
mental organizations, such as the International Law Associa¬ 
tion. The Bureau works under the general direction of the 
Standing Governmental Commission of The Netherlands, 
which was established by Royal Decree in 1897, with the 
object of promoting the codification of private international 

law.^ 
As matters stand at present, however, it would serve no use¬ 

ful purpose for an English book to give a detailed account of 
the admirable work done by the Conference,, since unfortu¬ 
nately Great Britain has accepted none of the conventions that 
have been concluded with a view to the unification of private 
international law. It can only be hoped that the future will bring 
a change of heart. 

In addition to the conventions mentioned above, many Convcn- 

similar arrangements have been made between individual 
countries, as for example the bilateral conventions upon civil dividual 
procedure concluded by Great Britain with a large number 
foreign states. One of the most remarkable, and certainly one 
of the most interesting, of these is the Inter-Scandinavian Con¬ 
ventions, 1929—33, between Sweden, Norway, Denmark, Fin¬ 
land and Iceland. The first of these, which was signed on 
February 6, 19315 unifies the rules of private international law 
with regard to marriage, adoption and guardianship—all mat¬ 
ters of personal status. The difficult impediment to the comple¬ 
tion of this convention was the fact that Denmark and Norway 
follow the principle that the law of domicil governs most 

* Accounts of the Seventh Conference are given in 38 Grodus Society Trans- 
actions^ 25 et seqq.; 102 University of Pennsylvania Law Review, 348-55; 
I American fournaI 0/Comparative Lazo, 275 et seqq.; 79 Clunet, 1071—1137 

(Professor Offerhaus, President of the Conference). 
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questions of a personal nature, while Sweden and Finland make 
nationality the determining factor. They have resolved this 
difRculty by agreeing to maintain their respective attitudes so 
far as a conflict of laws between one of the Scandinavian coun¬ 
tries and a non-Scandinavian country is concerned, but to 
adopt domicil as the guiding principle in inter-Scandinavian 
private international law. Thus, if a person belongs to one of 
the four countries but has been domiciled in one of the others 
for two years at least, or if subjects of one of the four countries 
marry and establish their matrimonial domicil in one of the 
others, the lex domicilii governs questions of adoption, guardian¬ 
ship and marriage, including in this last case the effect of mar¬ 
riage on movable property.’' The term of two years’ domicil 
is intended as a safeguard against abuses, especially that of 
taking up residence in a neighbouring country in order to evade 
the sanctions of the law of nationality. 

Benelux A more recent example of a limited convention is that con- 
tkn eluded in 1951 between the Benelux states—Belgium, The 

Netherlands and Luxembourg—which unified the rules of 
private international law upon the more important matters, 
such as capacity and status, divorce, succession to property on 
death and the essential validity of contracts.^ 

Influence ^ Another agency which, to a limited extent, had a unifying 

nent the rules of private international law was the 
of Inter- Permanent Court of International Justice.^ This was the high- 

justke international tribunal in existence until the dissolution of 
the League of Nations, and though, of course, its decisions 
were not binding upon municipal courts in other disputes, it 
is obvious that, when it passed judgment upon a normal trans¬ 
action of an essentially international nature likely to come 
before the courts of any country, its pronouncements deserved 
not merely to be respected but, other things being equal, to be 
followed. The outstanding instance of the influence exerted by 
the Permanent Court was the Serbian Loans case of 1929^ in 

which the question raised by France against Serbia was whether 
a loan issued by the Serbian Government, and mostly held by 
Frenchmen, was payable both as to principal and interest in 

^ effect on immovables is governed by the 
^ The convention is summarized by the Dutch delegate, E. M. Meijers, in 

"2^ ^^^Ttcan Journal of Comparative Lazo, I 
3 article by Mr. W. E. Beckett, 11 
^ Pnblications of the Court, Series A, No. 20; see also the case of Brazilian 

Loans, Senes A,No. 21; ii B,TB.IL. (1930), 17-21; 17 
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paper or in gold francs. This type of question is one that affects 
any loan, whether issued by a Government or a private person, 
that contains what is called a gold clause.^ Such clauses, which 
raise a difficult question of construction, have been the subject 
of litigation in many different countries, and it is noteworthy 
that there has been a marked tendency to adopt the general 
principles enunciated by the Permanent Court in the Serbian 
case.^ It is only natural to presume that its successor, the 
International Court of Justice, will exert a similar unifying 
influence. 

Though the matter seems to be of little importance, a word The name 
must be said about the name or title of the subject. No name 
commands universal approval. The expression 'Private Inter-‘Private 
national Law’, coined by Story in 1834,^ and used on the Con- ^adonai 
tinent by Foelix in 1838,^ has been adopted by Westlake and Law’ 
Foote and most French authors. The chief criticism directed 
against its use is its tendency to confuse private international 
law with the law of nations or public international law, as it is 
usually called. There are obvious differences between the two. 
The latter primarily governs the relations between sovereign 
states and it may perhaps be regarded as the common law of 
mankind in an early state of development ;5 the former is de¬ 
signed to regulate disputes of a private nature, notwithstanding 
that one of the parties may be a sovereign state.^ There is, at 
any rate in theory, one common system of public international 
law, consisting of the 'customary and conventional rules which 
are considered legally binding by civilized states in their inter¬ 
course with each other V but, as we have seen, there are as many 
systems of private international law as there are systems of 
municipal law. Indeed it was this fact which made it difficult 
for the Permanent Court of International Justice to hold that 
it had jurisdiction under its statute to try the cases of the 
Serbian and Brazilian loans. Moreover, as often as not a ques¬ 
tion of private international law arises between two persons 
of the same nationality, as, for instance, where the issue is the 

^ Infra, pp, 261 et seqq. 
^ See p€r Lord Russell of Killowen, Feist v. Soci/tl Intereommunale Beige 

[1934] A.C. 161, atp. 173. 
2 Commentaries on the Conflict of Laws 
^ University of Chicago Law Review 
5 C. W. Jenks, The Common Law of Mankind (Library of World Affairs, No. 

Transnational Law, 
^ In the Estate of Maldonado, infra, 
7 Oppenbeim, International Law (7th ed.), i. 4. 
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validity of a divorce obtained by two English persons in a 
foreign country. 

It wouldj of course, be a fallacy to regard public and private 
international law as totally unrelated. Some principles of law, 
such as the maxims audi alteram partem and ut res magis valeat 
quam pereat are common to both; some rules of private inter¬ 
national law, as for example the doctrine of the 'proper law' of 
a contract, are adopted by a court in the settlement of a dispute 
between sovereign states;^ equally, some rules of public inter¬ 
national law are applied by a municipal court when seised of a 
case containing a foreign element.^ 

An equally common title to. describe the subject is 'The 
Conflict of Laws', This is innocuous if it is taken as referring 
to a difference between the internal laws of two countries upon 
the same matter. When, for instance, a question arises whether 
the assignment in France of a debt due from a person resident 
in England ought to be governed by English or by French 
internal law, it may be said that these two legal systems are in 
conflict with each other in the sense that they can each put 
forward claims to govern the validity of the assignment.^ But 
the title is misleading if it is used to suggest that two systems 
of law are struggling to govern a case. If an English court 
decides that the assignment must be governed by French law, 
it does not do so because English law has been worsted in a 
conflict with the law of France, but because it is the law of 
England, albeit another part of the law of England, i.e. private 
international law, that in the particular circumstances it is 
expedient to refer to French law. In fact, the very purpose of 
private international law is to avoid conflicts of law, and the 
one case, as Bar says, where a genuine conflict arises is where 
two territorial systems, differing in themselves, both seek to 
regulate the same matter, as, for example, where the bequest of 
a Greek subject dying domiciled in England is governed by the 
law of his domicil according to the English doctrine, but by the 
national law according to the Greek view. 

Other terms which have been used to describe the subject 

^ Berhian Loans Case, Permanent Court of International justice; Ser. A, 
No. 20/21. 

^ e.g. the doctrine of sovereign immunity, infra, pp. 88 et seqq. The inter¬ 

action of public and private international law has been fully canvassed by 

B. A, Wortley in his lectures to the Academy of International Law, published 

in RemetUes Cours (1954), pp. 245 et seqq. See also 8 /. & C.L.Q,, pp. 620-4, 
and the authorities there cited. 

^ Holland, Jurisprudence (13th ed.), p. 421. 
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are * International Private Law’,^ ‘Intermunicipal Law’,^ 
‘ComityV and the ‘Extra-territorial Recognition of Rights’.^ 

The fact is that no title can be found which is accurate and 
comprehensive, and the two titles ‘Private International Law’ 
and ‘The Conflict of Laws’ are so well known to, and under¬ 
stood by, lawyers that no possible harm can ensue from the 
adoption of either of them. Perhaps on balance the latter title 
is preferable, since it is a little unrealistic to speak in terms of 
international law if the facts of the case are concerned with 
England and some other country under the British flag. 

^ In re Queensland Company, [1892] i Ch, 219, criticized in Holland, 
Jurisprudence, pp. 422-3. 

^ Frederic Harrison, Jurisprudence and the Conflict of Laws, pp. 130 et seqq. 
3 Phillimore, ‘Commentaries on Private International Law or Comity’. 
^ Holland, Jurisprudence, p. 398. 

8S6106 c 



CHAPTER II 

HISTORICAL ANTECEDENTS 

I. The Roman Empire. Pages 18—20. 
'2. Fall of the Roman Empire^ sixth to tenth centuries. Pages 20-21. 
3. The period of territoriality, eleventh and twelfth centuries. Pages 21—22. 
4. The era of the statutists, thirteenth to eighteenth centuries. Pages 22-29. 
5. %The theory of Savigny. Pages 29-30. 
6. -Ji/Iodern theories. Pages 31-38. 
7. Late development of English private international law. Pages 38—43. 

ALTHOUGH private international law as found in this 
LA country is a substantive part of English law and is 

1 Jl almost entirely the result of judicial decisions, its 
growth has been influenced to a considerable extent by the 
writings of jurists in other countries, and especially by the 
doctrines that have found acceptance on the Continent. It is 
still difKcult to study the subject without at any rate a slight 
acquaintance with the general trend of Continental thought. It 
IS therefore proposed to give here a short sketch of the historical 
development of this branch of law.i 

TMe Roman Empire. 

Conflicting dihe State of things which necessitates a system of private 
tiomTnller j^^temational law, namely, a number of conflicting territorial 
theEmpire laws. Certainly existed in the Roman Empire, but the texts do 

not throw a great deal of light upon the manner in which the 
law of Rome resolved the conflicts. 

The existence of conflicting territorial laws was due to the 

' The only separate work in English of an historical nature is Conflicts of 

Laws in the History of the English Law, by Alexander N. Sack. It is contained in 
Law: A Century Process 1835-^5, PP- 34^-454. but it has been printed 
separately by the New York University Press. Beale gives a full and valuable 
outhne of the general history of the subject in Conflict of Laws, pp. iSSo-igyc. 
See also Wolff, pp. 19-51; Westlake, pp. 1-22; YxsX.Ao.,The Historic BafJslf 
^tvate International Law, 2 American Journal of Comparative Law, 296 etseqq. 
The standard foreign works are Uixsh, Introduction au droit international privd, 
in ^0 ■rolumes, and Laurent, Droit civil international (1880), 8 vols. The 
modern French authors, however, all give short historical summaries, e.g. Weiss, 

intentional privi {1^0 ed.), pp. 3 39-65; Valery, pp. 8-5 i; 

Niboyet (1944), in. 40-196; Arminjon, Pricis de droit international privd (3rd 

^ Cours ilimentaire de droit international privi^ 

pp' 7 et^seqq ’ Traitiilimentaire de droit internationalprivied., 1959), 
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fact that after the close of the Republic the Empire was broken 
up into a number of urban communities, each of which had its 
own magistrates, its own jurisdiction and to a certain extent its 
own system of positive law. Italy, with the exception of Rome, 
consisted of a large number of towns, generally called muni- 
cipiar, while the rest of the Empire was divided into separate 
provinces, the constitutions of which gradually approximated 
to the municipal system of Italy.^ 

Every inhabitant was necessarily connected either with Origo^nd 
Rome or with one or more of these urban communities. The 
bond of connexion was either citizenship or domicil. Citizen¬ 
ship resulted from origo^ adoption, manumission or election, so 
that it was possible for one person to be a citizen of several 
urban communities at the same time.^ A person had his origo in 
the place to which his father, or if he was illegitimate to which 
his mother, belonged.^ Domicil meant the relation between a 
man and that urban community which he had chosen for his 
permanent abode, and therefore for the centre of his legal 
relations and his business. It was constituted by residence in a 
place accompanied by an intention to make the stay permanent.^ 

Clearly, then, a person could be connected with more than Romaa 
one urban community at the same time, as, for instance, when 
he was born in one place, adopted in another and domiciled in uw 
another. The result in such a case was that he became subject 
to several jurisdigtions, since the rule was that he might be sued 
before the magistrates of any urban community of which he 
was a citizen or in which he had his domicil. An action against 
a man possessing this multiple connexion would immediately 
raise a question of private international law, that is to say, a 
question of the choice of law, for though a defendant might be 
sued in one of several places he obviously could not be subject 
to different and perhaps contradictory rules of law. It is prob¬ 
able that as a general rule a defendant was subject to his per¬ 
sonal law,^ but the question is—^which system of personal law.^ 
The law of his origo or of his domicil ? 

Savigny had no hesitation in affirming that when a person 
had citizenship and domicil in two different places he was sub¬ 
ject to the system of law that obtained in the place where he was 
a citizen and not to the law of his domicil. If he was a citizen of 
more places than one, the law of the place of his birth applied. 

^ Savigny, T^e Confia of Laws, Gnthiieh translation, sec. 351, p. 45- 
^ Ibid., pp. 46-48. 3 Martin Wolff, p. roi. 
^ Savigny, op. cit., p. 54. ^ Westlake, p. ii. 
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If he was a citizen of no place, he was subject to the law of his 
domicile 

It is clear, however, that all cases where a conflict of laws 
arose could not be determined hy the simple method of apply¬ 
ing the personal law of the defendant. If, for instance, the 
dispute concerned a contract or a disposition of property in 
which two persons belonging to different provinces were con¬ 
cerned, some other rule must have existed to show what law was 
applicable. The texts of the Corpus Juris are not particularly 
helpful, but certain isolated rules on the subject can be dis- 
covered.2 For instance, questions concerning contracts appear 
to have been decided according to the law of the place where 
the contract was made, and transactions relating to property 
were governed by the /ex situs. ^ 

Q Fall of the Roman Empire, sixth to tenth centuries. 

® barbarians overthrew the Roman Empire and 
laws settled tribe after tribe in the territories where hitherto Roman 

law had prevailed, there arose what is called the system of 
personal laws. There ceased to be a territorial law applicable 
to all persons living within a certain defined space. Instead 
each tribe, Visigoth, Lombard, Burgundian and so on, retained 
^_own tribal law, in much the same way as nowadays Europeans, 
tlindus and Mohammedans in India have their own family and 
religious laws.3 Savignyhas described the position as follows:+ 

When the Goths, Burgundians, Franks and Lombards founded 
kingdoms m the countries formerly subject to the power of Rome 
there were two different modes of treating the conquered race. They 
might be extirpated by destroying or enslaving the freemen, or the 

conquering nations, for the sake of increasing their own numbers, 
might transforrn the Romans into Germans, by enforcing on them their 
manners, constitution and laws. Neither mode, however, was followed: 

for although many Romans were slain, expatriated or enslaved, this 
as only the lot of individuals and not the systematic treatment of the 

nation Both races on the contrary lived together and preserved their 

dW f"—arose that con- 
ition of civil rights denominated personal rights or personal laws in 
pposi ion to territorial laws. The moderns always assume that the 

' Savigny, op. cit., p. 76. 

* Coleman Phillipson, Tiu: International Law and Custom of Ancient Grefce an, 

R^JnEmptrelz^^^’' Gibbon, Decline and Fail of tk 
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law to which the individual owes obedienccj is that of the country 
where he lives, and that the property and contracts of every resident 
are regulated by the law of his domicil. In this theory the distinction 
between native and foreigner is overlooked, and national descent is 
entirely disregarded. Not so however in the Middle Ages, where, in 
the same country, and often indeed in the same city, the Lombard 
lived under the Lombardic and the Roman under the Roman law. 
The same distinction of laws was also applicable to the different races 
of Germans. The Frank, Burgundian and Goth resided in the same 
place, each under his own law, as is forcibly stated by Bishop Ago- 
bardus. . . . ‘‘It often happens”, says he,.“that five men, each under a 
different law, may be found walking or sitting together.” 

There were, of course, exceptions to this system of personal or 
tribal laws. Criminal law and the canon law were of universal 
application, and there seem to have been certain matters, such 
as the tutelage of women, dowry and the extent of a husband’s 
authority, which were subject to rules of general application. 
For the most part, however, it was necessary to discover the 
racial law of each party to a dispute and then to choose which 

of these laws was applicable. 
It is obvious that under this system questions must frequently Rules for 

have arisen bearing a close analogy to those which nowadays fall ^ 
within the sphere of private international law, but the manner 
in which they were resolved cannot now be completely and 
exactly stated.^ Certain rules, however, are reasonably clear. 
Thus the general principle was that the system of law to which 
the defendant was subject must prevail in every suit. Capacity 
to contract was governed by the personal law of each party; 
succession was regulated by the personal law of the deceased; 
a transfer of property had to comply with the formalities re¬ 
quired by the law of the transferor; in an action of tort the 
law of the wrongdoer prevailed; and marriage was solemnized 

according to the law of the husband. 

The period of territoriality^ eleventh and twelfth centuries, 

^ The state of society in this period was, broadly spewing, the System of 

direct antithesis of that which had existed for the previous threo 
or four hundred years, for the system of personal laws, which appears 
lasted till about the end of the tenth century, gradually gave 
way to a system of separate territorial laws. The cause of this 
change was not the same everywhere. 

^ Agobard became Archbishop of Lyons in 816. 

^ For an interesting account of the whole subject see £iude sur le principe de la 
personnalitides his depuis les invasions barbares jusqiian XIstick, by L. Stouff. 
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of the Alps was the gradual transforma- 
ism of society into a number of feudal units. Feudalism is the 

negatioti of personality. A Frank or a Burgundian who found 
himself in the position of vassal to a feudal overlord could not 
invoke the personal law of his race but would be obliged to 
recognize that he was merely the man of his lord, and as such 
subject to the law of his lord. This was essentially territorial 
applicable without exception to all persons and to all transac¬ 
tions within the fief. The policy of a feudal superior was 
rigorously to disregard all laws save his own and to refuse pro¬ 
tection to rights which had been acquired under an extraneous 
legal system. Thus, for instance, strangers were rightless. A 
person who passed from one fief to another was in danger of 
losing his property and even his freedom, and, though the 
treatment that he received varied infinitely in different fiefs an 
almost universal burden was that he could not transmit his 
property on death. 

In a world which is organized on a feudal basis it is clear that 
there IS no roorn for what we now know as private international 
law. lhat branch of law presupposes inter-state or international 

relations and the readiness of courts to apply foreign laws when 
necessary in the interests of justice, but feudalism recognized 
nothing except the local law of the land. All laws were ‘real’ 

the legbktV^^*^ effective only within the territory of 

Influence South bf the Alps the substitution of territoriality for person- 
Italian J ^ot to feudalism, but to the growth of the Italian 

c.t,es Cities. The bond of union between men in Italy came to be not 
race not subjection to a common feudal overlord, but residence 
in the same city. There gradually emerged a large number of 
prosperous cities, such as Florence, Bologna, Milan, Pisa and 
Padua, which had succeeded in winning their independence, 

la^sTbl'^lT^*^ T ^ bad their own territories but also possessed 
laws that showed many individual variations from the generally 

Smbined of municipal laws! 
combined with commerce between city and city, that demanded 

rk^to^?^ • ° ultimately gave 
rise to the science of private international law. 

The doc- _ .cemunes, 

bf century the stage upon which determined 
cameun- Were made to formulate rules for fixing the proper field 

of law was thus set in Italy. The feudal doctri^ 

4. The era of the statutists, thirteenth to eighteenth centuries. 
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laws became unworkable in. a country like Italy, where com¬ 
mercial intercourse between the inhabitants of the various cities 
was a matter of daily occurrence. If that doctrine were to pre¬ 
vail, a Florentine who set foot in Bologna would be compelled 
to recognize the exclusive authority of the Bolognese law, since 
a contract made, a right acquired or a judgment delivered in 
Florence could have no effect in Bologna or in any other city. 

It is to the credit of the jurists of those days that a search for The post- 

some reasonable principle upon which these daily clashes could s^^^satorB 
be composed was seriously instituted. This was the period of 
the renaissance of Roman law. The Italian universities were 
frequented by the learned from other parts of Europe and their 
jurists commanded a respect that is denied to their English 
successors in these latter days. Already the glossators of the 
eleventh century had done much for the revival of Roman law 
by the explanatory notes or glossae that they had added to the 
text of the Corpus Juris^ but it was the post-glossators or com¬ 
mentators of the thirteenth century, the jurists attached to the 
law schools of Bologna, Padua, Perugia and Pavia, who made 
the first serious attempt to apply a scientific mode of reasoning 
to the reconciliation of conflicting laws. The method of the post- 
glossators was not merely to add explanatory notes to the text of 
the Corpus Juris^ but to write elaborate and reasoned disquisi¬ 
tions upon the doctrines that were dealt with in the text. The 
relevance of the texts is not always apparent. Thus the post- 
glossators who wrote upon what we should now term private 
international law connected their disquisitions with the first 
law of the Corpus Juris, This was the law De summa Trinitate et 
fide Catholka^ by which the Emperors Gratian, Valentinian and 
Theodosius had sought to compel all Roman citizens to observe 
the Christian faith. It began as follows: 

Cunctos populos quos clementiae nostrae regit temperamentum 

in tali volumus religione versari, quam divum Petrum apostolum 

tradidisse Romanis religio usque adhuc ab ipso insinuata declarat. 

There is no obvious connexion between an abstruse religious 
dogma and a solution of the legal problems arising from a 
variety of laws. Presumably the argument for connecting the 
two is this: since the enactment Cunctos populos is confined in 
terms to persons subject to the imperial rule and does not 
extend to other persons, it shows that Roman law, and therefore 
other laws, have a limited application. Therefore it is appro¬ 
priate that any discussion as to which law applies to a dispute 



2+ HISTORICAL ANTECEDENTS 

between two persons subject to different legal systems should 
be appended to this particular enactment. The fact, of course, 
as Wolff has said, is that though the Italian jurists broke 
entirely new ground, ‘they pretended that they only developed 
rules latent in the Corpus Juris'As an example of the method 
adopted we may cite the following gloss appended to this law of 
the Code by Accursius as early as 1228 

ofA«nr Bononiensis Mutinae conveniatur non debet iudicari 
'sius secundum statuta Mutinae quibus non subest cum dicat: quos nostrae 

clementiae regit temperamentum. 

If a citizen of Bologna is sued at Modena he ought not to be 
judged according to the statutes of Modena to which he is not subject, 
since it says [in the law Cunctos populosi ‘quos nostrae clementiae 
regit temperamentum’. 

This gloss of Accursius set the fashion, and thereafter the 
post-glossators always treated their remarks on the conflict of 
laws as a commentary on the law Cunctos populos of the Code.3 

ncB^of 3-3nong these jurists was Bartolus (1314—57), 
Bartoius successively professor of law at Bologna, Pisa and Perugia, 

who may aptly be described as the father of private international 
law.'^ He was the first man to deal with the subject on principle, 
and his method was to determine the province of each rule of 
law. His preoccupation was—‘What groups of relationship 
tall under a given rule of law.^’s 

post-glossators originated the statute theory which be- 
th7^st- centre of interest in this department of law for many 

giossitors succeeding centuries. In the Middle Ages the word ‘statute’ 
was used to indicate any law, legislative or customary, in an 
Italian city which was peculiar to the city and contrary to the 
general law prevailing in Italy, i.e. contrary to the Roman law 
and to the Lombardic law. In its origin the object of the statute 
theory was to settle conflicts which arose, first, between the 
statutes of the numerous cities in Italy and, secondly, between 
the statutes and what may be called the ‘common law’, i.e. the 
kgislation that affected all the subjects of the Emperor of 
Germany and the King of Lombardy.^ 

The pc)st-glossators interpreted each statute in order to 
ascertain its objept and thus to fix its rightful sphere of 

Private lutemational L,aWy p. 26. 
Pillet, Manuel ds droit internationalprivd, ii. 338. 

de droit international -on 

5 WnW ^p^soferrato-, Beale, Bartolus on the Conflict of Laws. 
6 Wolff, Pnnate International Law (2nd ed.), p. 24. ^ 
‘ Fillet, op. cit. ii. 339. ^ P .=4. 
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application. To this end ^they classified each law according 
as it concerned a person or a thing, and in the result evolved 
the following doctrine: 

First, all statutes are either real, personal or mixed. A real statute is 
one whose principal object is to regulate things, a personal statute is one 
that chiefly concerns persons, while a mixed statute is one that concerns 
acts, such as the formation of a contract, rather than a person or a thing. ^ 

Secondly, these three categories of statute differ in their field of appli¬ 
cation. Real statutes are essentially territorial. They apply exclusively 
with regard to immovables within the territory of the enacting 
sovereign, but they never apply in places outside that territory^ 
Personal statutes, on the other hand, apply only to persons domiciled 
within the territorial jurisdiction of the enacting sovereign,- but they 
remain so applicable even within the jurisdiction of another territorial 
sovereign. A personal statute of Florence overrides a Bolognese 
personal statute if a Florentine does business in Bologna, provided that 
the business does not relate to something that falls within the scope of 
a real or a mixed statute. Mixed statutes apply to all acts done in the 
country of the enacting sovereign, even though they raise litigation in 

another country. 

At first sight this classification of laws appears to afford a Difficulty 

simple and effective solution, but the moment that we attempt 
to discover from the post-glossators what statutes are real and real from 

what personal we meet with, the utmost confusion. The truth stTmw 
is, of course, that the problem is insoluble. Is, for instance, 
a law which regulates one’s capacity to transfer land to be 
classified as personal because it concerns persons, or as real 
because it affects land.^ Some jurists in dealing with the subject 
of capacity distinguished between favourable and onerous 
statutes. The incapacity of infancy, for instance, which might 
be. regarded as favourable, was to follow the person affected no 
matter where he went, but a law which made a person incapable 
of succeeding to property, being onerous, must cease to apply 
outside the territory of the legislator. Bartolus seems to have 
made the distinction between real and personal laws turn upon 
the grammatical construction of the enactment. A statute is 
real if things are mentioned first, e.g. Bona decedentium veniant 
in frimogenitum\ personal, if persons occupy the first place, e.g. 
Primogenttus succedat in omnibus rebus? 

^ Some jurists defined a mixed statute as one which affected both persons and 

things. 
^ Statutes relating to movables were personal, mobilia sequuntur fersonam\ 

Wolff, p. 24. 
3 According to Beale, Conjiict of Lams, pp. 1890-1, this was merely an 
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The difSculty was aptly described in 1729 Iw the French 
jurist Frolandd 

I fully agree that the statute real is concerned with a thing, the 
statute personal has to do with the person, and the statute mixed has 
to do with both thing and person.... But with all these distinctions the 
difficulties which I meet hundreds and hundreds of times do not seem 
yet removed; and my mind, hesitating because it is not sufficiently 
informed, often does not know what conclusion to reach. In my opinion 
It is not enough to know that the statute real has to do with a thing 
that the statute personal has to do with the person, and that the statute’ 
mixed has to do with both thing and person. Xhere is another difficulty 
much more important to solve; that is to know when the statute does 
concern the thing or the person or both: and that in my opinion is the 
question most embarrassing and most difficult to explain; and it does 
not appear to me that the old writers who were contented with general 
definitions have given us very certain rules in this particular.’ 

tr sixteenth century the statute theory was carried into 
France where It was developed and refined by several jurists 

me most notable of whom were Dumoulin (i ^00-66) 
D Argentr^ (1519-90), and Gui Coquille (1523-1603). The 
political organization of France rendered a study of the conflict 
of laws imperative. The different provinces, though politically 
parts of the same country as the States of America now are 
^ch had a separate system of law, called coutume or custom! 
these customs varied in each province and therefore, owing to 
inter-provincial trade, were in constant conflict with each other 
The jurists who wrote on the subject used the old term statuta 
to descnbe the customs. 

sixteenth century elaborated the 
jurists Statute theory and made it applicable to every legal relation. In 

particular, mention may be made of Dumoulin and D’Argen'tr6 
Dumoulin, described by Westlake as ‘one of the greatest legal 
geniuses in the sphere of private international law,2 was Ae 
first exponent of the doctrine that the law to govern a contract 

the law intended by the parties,3 a doctrine which, ks we 

unfortunate illustration of a distinction which was one of the most original and 

Sr-? ■ ^ ^ successors for 500 years failed to understand. Yet the 
junction is a necessary one; a statute might well be interpreted, either as deter- 

mini^jersonal status or as affecting the inheritance of properW.’ 

io th tfrom his MMres concemant la nature et la qualiti des statute 
IS ffie translation of Beale, Conflict of Laras, p. 1905. a ed p Ty 

Beale hternational Lara, ‘pp.’ glio; 
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shall seCj has been propounded in England for many years. 
D’Argentre, on the other hand, was essentially territorially- 
minded. He supported, not the autonomy of the parties, but the 
autonomy of the provinces.^ He placed exaggerated emphasis 
upon the real statute, and although he admitted the existence of 
a third class, the mixed statute, i.e. one concerning both persons 
and things, he affirmed that it must be regarded as real. After 
saying that a law obtaining in the country of domicil and relat¬ 
ing to the condition or quality of a person is a personal statute 
and must therefore be recognized in other countries (e.g. a rule 
which fixes the age of majority), he points out that some laws, 
although their operation appears to be confined to persons, 
have in reality a close connexion with property. He gives as 
an example a law which permits a bastard to be legitimated. 
At first sight the object of this is to confer family rights upon 
the child, but in truth it is something more than a personal 
law, since it carries the right of succession to the paternal 
property. 

I n the seventeenth century the Dutch jurists were chiefly The statute 
responsible for the further development of the statute theory. 
Their fundamental principle was the exclusive sovereignty of 
the State. The United Netherlands consisted of a number of 
provinces, each with its own system of law, so that the same 
need arose for some body of doctrine which would enable 
conflicts between opposing laws to be resolved. The chief 
writers were Burgundus (i 586—1649), Rodenburg (i 618—68), 
Paul Voet (i 619-77)> Huber (i 63 6-94), and John Voet (i 647- 

uh)- 
Huber deserves particular notice if only for the influence uiric 

that he has exercised upon the development of private inter- 
national law both in England and in North America. This 
eminent jurist laid down the following three maxims, from 
which he considered a sufficiently comprehensive system for 
the reconciliation of conflicting laws could be evolved. 

(a) The laws of a State have force only within the territorial limits of 

its sovereignty. 
(b) All persons who, whether permanently or temporarily, are found 

within the territory of a sovereign are deemed to be his subjects 
and as such are bound by his laws. 

(c) By reason of comity, however, every sovereign admits that a law 
which has already operated in the country of its origin shall retain 

^ Kuhn, op. cit., p. 10. For a fuller account of him see Beale, pp. 189 5-8. 
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its force everywhere, provided that this will not prejudice the sub¬ 
jects of the sovereign by whom its recognition is sought.' 

After pointing out in justification of the third maxim that no¬ 
thing can be more destructive of international commerce than 
to neutralize rights validly acquired in one place merely because 
they are void according to a conflicting law elsewhere, Huber 
affirms the principle that all acts and transactions validly 
effected according to the law of a particular place are to be 
recognized as valid even in a country whose law would regard 
them as void, but that acts and transactions effected in a place 
contrary to the local law, being void ab initio^ are void everv- 
where.2 In other words, although each State is free by virtue 
of Its sovereignty to construct its own system of private inter¬ 
national law. It does not in fact act arbitrarily, but on the sup¬ 
posed principle of comity allows the operation within its own 
territory of a law that has already operated elsewhere. Comity 
and the pressure of international commerce require that acts 
duly performed in one jurisdiction shall be sustained in other 
junsdictions.3 Thus was launched the theory of vested or ac- 

rights that has played so notable a part in the writings 
of Dicey and other English authors. ® 

In the eighteenth century the statute theory continued to 

n". French jurists, some of whom 
favoured the Dutch doctrine that the application of laws was 

f territory of the legislator, while others, such as 

cfirl c increased the scope of personal statutes 
and so favoured the extra-territorial operation of laws. 

T theory further. It has played a 
h tiown the doctrine of territoriality, and 

tcory It has found disciples even m modern times,+ but it lacks 

dlaierl-rK impossible to 

j-udyeh rsvltrs" 

sta^rrs of real and personal 
^ ) called by the Continental writers of Europe, a subject 

H.'b5lM“S.°/.rid.”£D'l ?T-^T 
49-78. ’ “^'^‘''^®''>'^-J-Llewel7nDavies,i85.r.5./.Z.(r937), 

* Porter! in 9z!k/ privi. 
zen, P^733-^' (1827), 5 Martin, N.S. 569, 588; Loren- 
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the most intricate and perplexed of any that has occupied the attention 
of lawyers and courts, one on which scarcely any writers are found 
entirely to agree, and on which it is rare to find one consistent with 
himself throughout. We know of no matter in jurisprudence so un¬ 
settled, or none that should more teach men distrust of their own 

opinions and charity for those of others.’ 

This is not a flattering epitaph upon a doctrine that had been 
developed by a series of eminent jurists with ingenuity and 
enthusiasm over a period of five hundred years. 

r^.\The theory of Savigny. 

^’^The great German jurist, Savigny, made a decisive break The theory 
with all former approaches to the subject in his book on the 
Conflict of Laws published in 1849,’ in which he maintained seat of 
that it was possible to construct a system of private international “bulation 
law common to all civilized nations, a theory that has been 
revived in recent years by an eminent American jurist.^ Savigny 
derived little satisfaction from what had already been done. He 
dismissed the statute theory as being both incomplete and 
ambiguous and he denied the inference drawn by Huber from 
territorial sovereignty that a judge must apply his own law 
exclusively except in the case of rights already vested under 

some foreign law. 

. ‘This principle’, he said, ‘leads into a complete circle; for we can 
only know what are vested rights, if we know beforehand by what local 
law we are to decide as to their complete acquisition.’^ 

Savigny advocated a more scientific method. The problem, in 
his view, is not to classify laws according to their object, but to 
discover for every legal relation that local law to which in its 

'■'y proper nature it belongs. Each legal relation has its natural 
^seat in a particular local law, and it is that law which must be 

applied when it differs from the law of the forum.+ The prin¬ 
cipal determinants of this natural seat are: 

The domicil of a person affected by the legal relation. 
The place where a thing, which is the object of a legal relation, is 

situated. 
The place where a j uridical act is done. 
The place where a tribunal sits.® 

' This was the final volume of his System of Modem Roman Law.lt was 
translated into English by William Guthrie in 1869, and it is this translation that 
wiU be referred to in the following pages. 

^ P. C. Jessup, Transnational Law (1956). 
3 Savigny, Guthrie’s translation, pp. 102-3. 
^ Savigny, op. cit., p. 8g. ^ Ibid., p. 96. 
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Objections 
to Savigny’s 

theory 

The search for the appropriate local law must, however, be 
influenced by the freewill of the person interested, for in some 
cases, such as obligations, a party may freely submit himself 
to the authority of a particular legal system, while in others his 
submission results from his voluntary acquisition of a right. 
If, for example, he acquires land in a foreign country, an act 
which he is free to do or not to do, he must be taken to have 
accepted the authority of the lex_ sims.^ 

The criticism that has been levelled against Savigny’s theory 
in modern times is that it assumes the uniformity of legal 
relations in all systems of law.^ This, as we shall see,3 is a false 
assumption. A person, for instance, who breaks a promise to 
marry another, commits a breach of contract according to most 
legal systems, but a tort according to others. If, therefore, the 
same set of facts may create either a contractual or delictual 
relation according to the system of law to which reference is 
made it is scarcely possible to determine the one natural seat 
of the resulting legal relation. 

Perhaps a more apposite criticism in English eyes is that the 
system of private international law envisaged by Savigny is a 
will-o’-the-wisp, a goal easier longed for than found. Just as 500 
years of argument produced no agreement upon what statutes 
were real and what personal, so now there are wide differences 
of opinion upon the most appropriate law to govern each legal 
relation. These juristic approaches to the subject are, in fact, 
incomprehensible to an English lawyer, or at any rate alien 
to his upbringing and traditions. As Frederick Harrison said 
many years ago: 

‘Our English conception of law, preserves us from the fantastic 
sophism which is current in parts of the Continent, that private inter¬ 
national law can be erected into a uniform system by the meditations 
of j urists, and imposed by virtue of its logical consistency on the various 
tribunals of Europe.’^ 

sTvl“' Nevertheless, although it is true that the basis of Anglo- 
^W8 Saxon law is not logic but experience, it is submitted that the 

method adopted in practice by English courts corresponds in 
general with that suggested by Savigny. In the light of all 
the relevant circumstances, they attempt to decide each case 
according to the legal system to which it seems most naturally 
to belong. 

^ Ibid., pp. 89-90. 
2 Afuerican JouTtial of Compaf'atwe I^aw^ 312, 

^Jurisprudence and the Conflict of Lam, p. 123. 
^ Infra, pp. 46 et seqq. 
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theories and developments^ 

Two modern theories require a short survey. 
The first is the theory, originating with Hu^r, that has been The I 

elaborated in recent years by Anglo-Saxon writers, especially j 
by Dicey in England^ and by Begle. in the United States of rights ^ 
America.-^ This, which is called the theory of vested or of|j 
acquired rights, is ^Jed'upon the principle oFtemtorialitv. A| 

'^judg¥“canhoF'directlyTecognize or sanction foreign laws nor 
can he directly enforce foreign judgments, for it is his own 
territorial law which must exclusively govern all cases that 
require his decision. The administration of private international 
law, however, raises no exception to the principle of territori¬ 
ality, for what the judge does is to protect rights which have 
already been acquired by a suitor under a foreign law or a 
foreign judgment. Extra-territorial effect is thus given, not to 
the foreign law itself, but merely to the rights that it has created. 

‘English judges never in strictness enforce the law of any country 
but their own, and when they are popularly said to enforce a foreign 
law, what they enforce is, not a foreign law, but a right acquired under 

the law of a foreign country.’^ 

Support for this theory is claimed from the judgment of Sir 
William Scott in Dalrymple v. Dalrymple^^ where the question 
at issue was whetliSFT^ss GoFdbh was the wife of Mr. Dal- 
rymple. Sir William Scott said: 

‘The cause being entertained in an English court it must be adjudi¬ 
cated according to the principles of English law applicable to such a 
case. But the only principle applicable to such a case by the law of 
England is that the validity of Miss Gordon’s marriage rights must be 
tried by reference to the law of the country where, if they exist at all, 
they had their origin.’ 

This theory of acquired rights receives scant support at the insignifi- 

prescnt day and it has, indeed, been effectively destroyed by a 
learned French jurist,^ It no doubt stresses one of the principal theory 
objects of private international law, for, as we have already seen, 

For a full account of the various schools of thought see Beale, A Treatise 

on the Conflict of Lawsf pp. 1924—75. 
^ Conflict of Laws ^ Conflict of Laws, 

^ Dicey, Conflict of Laws (5 th ed.), p. 18, and see Holland, Jurisprudence (9th 
ed.), pp. 398-9; In re Askew, [1930] 2 Ch. 259, at p. 267, per Maugham J. The 
sentence cited from Dicey has disappeared from the later editions; see 7th ed., 
p. 9. 5 (1811) 2 Hag. Gon. 54. 

^ P. Arminjon, Recueil des Cours (1933), ii- i—105; Cook, Logical and Legal 
Bases of the Conflict of Laws, passim;'K,T).QdiVNdI[,% L ^ 
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one of the elementary duties of a civilized court is impartially 
to protect existing rights even though they originated abroad, 
nevertheless it must be observed that to protect a right is to 
give effect to the legal system to which it owes its origin, for 
a right is not a self-evident fact, but a conclusion of lawd The 
theory is, indeed, open to several objections. 

The theory First, the theory is advanced in explanation of an imaginary 
ceblr&e difficulty, namely, that of reconciling the recognition of a 

meaning of foreign kw with the general principle that the laws of a sove- 
reign state have force only within its own territorial jurisdiction. 
But this is to ascribe too narrow a meaning to the expression 
‘territorial law’, which is not confined to the positive rules that 
regulate acts and events occurring within the jurisdiction, 
but includes also rules for the choice of law.^ English rules for 
the choice of law are part of the law of England and when a 
court, for instance, tests the substantial validity of a contract 
made by two foreigners in Paris by reference to French law, it 
applies a rule imposed by the English sovereign and it may 
accurately be described as putting into force part of the terri¬ 
torial law of England. 

The theory Secondly, the theory is futile if its supposed object is to indi- 
qStion legal system governs each legal relation. As Savigny 

has insisted, it begs the question and produces a vicious circle. 
A judge who is merely directed to protect a foreign acquired 
right is not far advanced on his journey, for he still requires to 
fix the particular legal system, out of perhaps several possible 
choices, which is entitled to determine whether acquisition is 
complete—a search which is not facilitated by the bald state¬ 
ment that a right once vested is inviolable. Once the appropriate 
law to govern a case has been determined, the rights that it has 
vested in the litigant ought certainly to be recognized as far as 
possible, but that fact can scarcely be called ‘the foundation of 
judicial decisions’ on private international law.3 As Cook has 
shown, there are no fundamental and logical principles which 
infallibly indicate in any given situation what court has jurisdic¬ 
tion and what law is applicable."^ 

Thetheory Thirdly, the theory is untrue in fact, since the rules for the 
“ choice of law current in England and North America frequently 

8/. £src.I.Q.,p. 285. 
* Arminjon, op. cit., p. 27; see also Lord Mansfield in Holman v. 'Johnson 

(''775)» I Cowp. 341, 343; citedp. 42. 
3 Dicey, Conflict of Laws (5 th ed.), p. 18. 
^ Logical and Legal Bases of Conflict of Law, pp. 18—19. 
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require the enforcement of a right that is unrecognized, or even 
repudiated, by the chosen law.^ 

A French widow, for instance, claims a share of her husband’s Rights not 
English land. This claim raises a question either of succession or ^f 
the mutual property rights of husband and wife. If the English judge sometimes 

classifies the issue as one concerned with the mutual property rights of recognized 

spouses he must enforce whatever right is granted to a widow by that ^ England 

particular part of French law. But if French law would have classified 
the case as one of succession, it may well be that the English j udge will 
enforce a right that would not have been admitted in France. 

The theory as advocated by Beale is open to a difficulty of a 
different nature. This learned writer insists that the municipal 
law of the country under which a right has been acquired must 
be followed /o the exclusion of its rules for the choice of law. This 
no doubt is correct as a general principle;^ but if so, the result 
will frequently be that the right enforced by the court of the 
forum will not correspond with that recognized by the relevant 
foreign law. The logic of the vested rights theory requires that 
the court of forum shall apply, not merely the domestic rules, 
but also the rules for the choice of law, of the legal system under 
which the right is said to have been acquired. 

If, for instance, an American citizen were to die intestate domiciled 
in Italy, some American courts would apply the lex domicilii and 
would grant to the relatives such rights to the movable property of the 
deceased as would have been granted to them by the relevant provisions 
of the Italian Civil Code had the deceased been an Italian with no 
foreign connexions. But Italian private international law, in its insis¬ 
tence that intestacy is governed by the lex patriae^ would deny that 

the relatives possess any such rights. 

Again, it was said by Dicey in his lifetime that ‘the incidents Foreign 
of a right of a type recognized by English law acquired under 
the law of any civilized country must be determined in accord- sometimes 
ance with the law under which the right is acquired’.^ This is 
scarcely true, for the incidents and consequences attached to a 
foreign right when enforced in England may differ from those 
recognized in its country of origin. An English court, for 
instance, may exact alimony from a husband living in England, 
although he and his wife are domiciled in a country where no 

such obligation is recognized. 

^ Arminjon, op. cit., pp. 32-33; 47-48. 

2 Infra, pp. 62; 83. 
3 Dicey, (5tb ed.), p. 43, General Principle No. V. 

825106 
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-X . LocalUwl The second and more recent theory is that which Is generally 
called the local law theory^ This was expounded with his 

l-accustomed vigour by the late Walter Wheeler . Cpokj who 
differed from former jurists with regard to the value of so- 
called fundamental principles. His method, congenial to Eng¬ 
lish lawyers, was to derive the governing rules, not from the 
logical reasoning of philosophers and jurists, but by observing 
what the courts have actually done in dealing with conflict of 
law cases. He stressed that what lawyers investigate in practice 
is how judges have acted in the past, in order that it may be 
prophesied how they will probably act in the future. A state¬ 
ment of law is ‘true', not because it conforms to an alleged 
‘inherent principle’, but because it represents the past, and 
therefore the probable future, judicial attitude. 

The gist of the local law theory as formulated by Qook is 
that the court of lYit forum recognizes and enforces a locaTrlght, 
i.e. one created by its own law. This court applies its own rules 
to the total exclusion of all foreign rules. But, since it is con¬ 
fronted with a foreign-element case, it does not necessarily 
apply the rule of the forum that would govern an analogous 
case purely domestic in character, but, for reasons of social 
expedience and practical convenience, takes into account the 
laws of the foreign country in question. It creates its own local 
right, but fashions it as nearly as possible upon the law of the 
country in which the decisive facts have occurred. Pursuing 
a similar idea, Judge Learned Hand has said: 

‘When a court takes cognizance of a tort committed elsewhere, it 
is indeed sometimes said that it enforces the obligation arising under the 
law where the tort arises.. . . However, no court can enforce any law 
but that of its own sovereign, and, when a suitor comes to a jurisdiction 
foreign to the place of the tort, he can only invoke an obligation recog¬ 
nized by the sovereign. A foreign sovereign under civilized law imposes 
an obligation of its own as nearly homologous as possible to that arising 
in the place where the tort occurs. 

Lord Parker spoke to much the same effect in an English case: 

‘Every legal decision of our courts consists of the application of our 
own law to the facts of the case as ascertained by appropriate evidence. 
One of these facts may be the state of some foreign law, but it is not the 

^ Cook, op. cit., especially ch. i; 41 if.ZX 421; 58^^.!.^. 361; Stumberg, 
pp. 7-15; 53 Falcoabridge, 

(2nd ed.), pp, 30-37. 

^ Guinness Y. Miller (1923), 291 Fed. 768. For the difference between this 
statenient and the view of Cook see Cavers in 63 Harvard Law Review^ 822. 
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foreign law but our own law to which effect is given, whether it be 
by way of judgment for damages, injunction, order declaring rights 

and liabilities, or otherwise.’^ 

Since the court of the forum adopts the view that the chosen 
law would have taken not of the actual case, but of an equiva¬ 
lent domestic case, it does not necessarily recognize the right 
that would have been vested in the plaintiff according to that 
law. If the court of the chosen law had tried the actual case, it 
would not have regarded it as a domestic case. Owing to the 
presence of foreign elements, it would have been guided hjlts 
own choice of law rules, and therefore it might well have applied 
some law other than its own domestic system. Cook sums up . 

the theory in these words: 

'The forum, when confronted by a case involving foreign elements, 
always applies its own law to the case, but in doing so adopts and 
enforces as its own law a rule of decision identical, or at least highly 
similar though not identical, in scope with a rule of decision found in 
the system of law. in force in another state or country with which 
some or all of the foreign elements are connected, the rule so selected 
being in many groups of cases, and subject to the exceptions to be noted 
later, the rule of decision which the given foreign state or country 
would apply, not to the very group of facts now before the court of the 
forum, but to a similar but purely domestic group of facts involving for 
the foreign court no foreign element. The rule thus "incorporated into 
the law of the forum may for convenience be called the "domestic 
rule” of the foreign state, as distinguished from its rule applicable to 
cases involving foreign elements. The forum thus enforces, not a 

foreign right, but a right created by its own law. 

It is scarcely deniable, however, that this local law throiy is Local Uw 
little more than what a learned writer has'stIgmiHzed as 
sterile truism—sterile because it affords no basis for the value 
systematic development of private international law.^ To re¬ 
mind an English judge, about to try a case containing a foreign 
element, that whatever decision he gives he must enforce only 
the lex fori, is a technical quibble that explains nothing and 
solves nothing. It provides no guidance whatever upon the 
limits within which he must have regard to the foreign law. 
The theory, indeed, marks a retrogression from the more 
scientific and more satisfying thesis of Savigny. 

^ 'Dynamit Actien-Gesellschaft V. Rio Tinto Co.j [1918] A.C. 292, 302. 
* Op. cit.j pp. 20-21. 
3 % American Journal of Comparative Law 
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Conclusion; What then is the true position as it appears to an English 

sTverai^ty l2.wyer? What is the theoretical or doctrinal basis of English 
is not private international law? In considering its nature do we find 

abdicated om-selves perplexed by the enigma that apparently it subordin¬ 

ates the sovereignty of the lex fori to that of a foreign power ? 
To answer this last question first, the position surely is that 
to admit the binding force of a foreign law involves no abdica¬ 
tion of sovereignty. A legislator realizes that his own positive 
rules of law, though in his view best suited for matters solely 
connected with his own country, are not always the right and 
proper rules for the regulation of matters that contain some 
foreign element. He therefore provides his own special rules 
for dealing with such cases—rules which specify when his 
courts shall be competent to try a foreign-element case, and 
which indicate the particular legal system that shall guide the 
courts in their exercise of this jurisdiction. These rules are as 
much part of his own territorial law as those which regulate the 
conveyance of land in his own country. 

Rules for But on what principle are the rules constructed.? Is there 
'u*wnot overriding principle from which they can all be deduced? 
deducibie Must they Conform to a single doctrine? Are there certain 
^onTd«- or axioms by reference to which the correct solution of 

trine all the diverse cases that arise in practice can be discovered ? 
Do our difficulties disappear if we are reminded that all laws 
are personal, or that they are all real, or that every right 
duly established under the law of a civilized country must in 
general be sanctioned by an English judge? Clearly, such vain 
imaginings, such infallible nostrums, are untrue of English 
private international law. They are alien to the Anglo-Saxon 
tradition and if offered in argument would be a matter of sur¬ 
prise to an English judge. The English lawyer cannot but agree, 
at least in principle, with the teaching of Cook. His instinct is to 
test a proposed rule by its practical bearing upon normal human 
activities and expectations. It is by this method that in his 
opinion the purpose of law, which at bottom is to promote 
justice and convenience, can best be furthered. He is nothing if 
not an empiricist and a pragmatist. This is the spirit in which 
the rules for the choice of law are conceived. There is no 
sacred principle which pervades all decisions, but when the 
circumstances indicate that the internal law of a foreign country 
will provide a solution more just, more convenient and more 

in accord with the expectations of the parties than the internal 
law of England, the English judge does not hesitate to give 
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effect to the foreign rules. What particular foreign law shall be 
chosen depends upon different considerations in each legal 
category. Neither justice nor convenience is promoted by rigid 
adherence to any one principle; it is preferable that the various 
principles should fit the needs of the different legal relations, 
and should harmonize with the social, legal and economic 
traditions of England. Thus, for instance, the law to govern 
capacity will vary according as the matter sub juSce is a mer¬ 
cantile contract, a contract of marriage or a disposition of 
property. Again, the law to govern the essential validity of a 
contract is the law of the country with which the transaction has 
the closest connexion, but the ascertainment of this will neces¬ 
sitate the consideration of a variety of factors, such as the place 
of contracting, the place of performance, the business seats of 
the parties and the legal language in which the bargain is ex¬ 
pressed. Weight is given to each factor, but none is exclusive. 
Private international law is no more an exact science than is 
any other part of the law of England; it is not scientifically 
founded upon the reasoning of jurists, but it is beaten out on 
the anvil of experience. It is difficult to disagree with the view 
of a learned American writer that Anglo-American tribunals 
have always attempted to reach a just decision in accordance 
with their own conceptions of utility and justice.^ 

It would be ungenerous, even in an historical survey so influence 

superficial as this, to omit all mention of Joseph Story, who°^®*“^ 
published his ConmcntuTiBS on the Conflict of Laws in 18 34" 
is no exaggeration to say that he produced order out of almost 
unimaginable chaos. No comparable treatise upon the subject 
had previously been published in the English language. There 
was but a handful of English decisions. His only_ sources of 
inspiration were the confusing and conflicting disquisitions 
with which the Continental statutists had darkened counsel. 
Nevertheless his book is such a complete storehouse of the 
leading principles advanced by these Continental writers that 
it affords to the curious reader an adequate account of these 
uninviting materials. But the real service that Story rendered to 
private international law was that, by the elaboration of a 
connected series of principles consistent with the spirit of the 
common law, he brought about what can only be described as 
the renaissance of the subject. He gave a new impulse to its 
study. By laying stress upon the more important conclusions 

' Lorenzen, Territoriality, Public Policy and the Conflict of Laws, 83 

r.L.J.7z6. 
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of the Continental writers, he taught English lawyers that the 
systern of private international law which they were gradually 
evolving could not command the respect of the world unless 
they relaxed somewhat their traditional ideas and considered 
the views of those who had laboured in a different legal 
atmosphere. 
/ The defect of Story’s work is his lack of discrimination. He 

pays excessive respect to the Continental writers, from Bartolus 
in the fourteenth century to Boullenois who died in 1762. At 
times, indeed, his commentaries produce the impression that he 
did not consider any statement of the law to be satisfactory 
unless it was accompanied by a full description of the various, 
and generally conflicting, theories of the statutists. He made 
little attempt to separate the gold from the dross, to eliminate 
the writers of doubtful authority or to compare the respective 
value of the different theories, but tossed the conflicting views 
together almost like the words in a dictionary.^ 

Nevertheless, the extent of the influence which Story has 
exercised over the modern system of private international law 
can scarcely be overestimated 

Late development of English private international law. 

.When the mind dwells on the vigour and the duration of 
private in- Continenta.1 discussionSj it is at first sight surprising to 
temation^ Icam that English lawyers did not find it necessary to deal 

With the problem of a conflict of laws until a couple of centuries 
Yet such is the case. There was not even an awareness of 

the problem in this country until the eighteenth century, it 
was not mentioned by Blackstone, and the middle of the 
nineteenth century had been reached before a connected 
treatise on private international law was written by an English- 
man.^ Professor Sack has rendered a valuable service in tracing 
this tardiness of development to the special features of the com¬ 
mon law and to the English system of administration of justice.3 
Wis explanation in brief is as follows. 

.u int^-a-national conflicts, that had long been inevitable on 
diction at uieTontinent owing to the existence of different legal systems 
ia“ of a single nation, could not arise in England 

foreign whole country had been brought under the sway of 
causes a Single common law. International conflicts were precluded 

by the rule, established at an early date, that the common law 

^ and the Conflict of Lazos, p. rzo. 

^ ^ ‘ ^ See p. 18, note I. 
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courts were unable to entertain foreign causes. This rule was 
the necessary result of the practice by which the members of 
the jury were summoned from the place where the operative 
facts had occurred, since their function was to decide accord¬ 
ing to their knowledge of the facts. The sheriff could scarcely 
summon a jury from a foreign country in which the dispute 
between the parties had arisen. It is true that special courts 
were set up to deal with cases that might contain foreign 
elements. The King established courts to consider complaints 
made by foreigners whom he had invited to England and who 
were therefore entitled to his protection. The staple courts and 
the pie-powder courts decided mercantile disputes. But in each 
of these cases the law administered was the law merchant, 
which, at any rate in theory, was regarded as a universally 
binding system. There was no question of applying a foreign 
law at variance with the law of England. 

When English traders began to extend their commercial The Court 

activities beyond the seas, it was inevitable that they should 
occasionally suffer from this inability to obtain redress in 
respect of transactions effected abroad. A remedy ultimately 
became available to them in the Court of Admiralty, which 
extended its jurisdiction to foreign causes as early as the middle 
of the fourteenth century. By the middle of the sixteenth 
century it was competent to try disputes arising out of mer¬ 
cantile dealings abroad.^ Again, however, there was no question 
of choice of law, for the court dispensed the general law mari¬ 
time or, in cases of purely commercial matters, the general law 

merchant.^ 
By the end of the sixteenth centuiy the common law courts i^ix- 

had begun to compete for this jurisdiction. The technical diffi- 
culty that formerly stood in their way had disappeared, for the dgn causes, 
jury relied no longer on its own knowledge but on the testi- 
mony of witnesses. The initial step was to deal with ‘mixed’ ablest 
cases, i.e. those in which some of the operative facts occurred in 
England, others abroad, as, for example, where the defendant 
failed to perform in Spain a charter-party that had been made 
in England.3 The final step, that of trying cases connected 
solely with a foreign country, was facilitated by the new division 
of actions into local and transitory. In transitory actions, i.e. 
where the cause of action might have arisen anywhere, there 
was no necessity to summon the jury from one particular neigh¬ 
bourhood. The plaintiff could sue the defendant where he was 

I Sack, op.cit., pp. 353-5. 2 Ibid., p. 355. 3 Ibid., pp. 359-60. 
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to be found, and could lay the venue (i.e. the place from which 
the jury was summoned) where he liked. By Coke’s time it 
was settled that the courts at Westminster could entertain all 
actions that were of a transitory nature, such as actions for 
breach of contract or upon bills of exchange, notwithstanding 
that any relevant fact was connected with a foreign country A 

No con- Thus the stage was reached at which it should have been 
to s^^cessary to deal with the familiar problem of choice of law. 

foreign law But in the case of mercantile disputes, which must have formed 
the bulk of those coming before the courts, the problem was 
avoided for many generations, since they were decided accord¬ 
ing to the general law merchant common to European nations,^ 
By the nineteenth century, when the international nature of 
this law had ceased and it had been incorporated as one of the 
municipal branches of English law, the modern doctrines of 
private international law had already taken root in England.^ 
Moreover, although the common law courts had expressed 
their willingness to take cognizance of foreign law, they were 
reluctant to entertain actions in which this would be necessary.3 
When the necessity became pressing, their first reaction was 
to require foreign cases to be tried by the appropriate court 
abroad, and to accompany this with a readiness to enforce the 
foreign judgment in England. This recognition of foreign 
judgments, which dates at least from 1607,^ has never involved 
a reference to the foreign municipal law. All the English courts 
have ever done in this connexion is to inquire whether the 
foreign court had jurisdiction in the international sense and 
whether its judgment was final.^ 

Emergence The growth of the British Empire inevitably led to greater 
intercourse between British subjects owing obedience to a 

theory in Variety of laws, and consequently to an increase in the number 
of disputes that required, if justice were to be done, a reference 

cas« to something more than the common law of England. Yet the 
emergence of anything approaching a connected system of pri¬ 
vate international law proved to be a slow and laborious process. 

Roh'nsonv. Ixi Robiuson V. Bland^ in 1760, the question whether a con- 
Biand by the kw of France, where it was made, though 

* Sack, op. cit., pp. 370-1. ^ Ibid., pp. 375-7. 3 Ibid,, p. 381. 
^ ff'ier's Case, i Rolle Abr. 530 K-'«2, cited Sack, op. cit., p. 382. 
5 The cases suck sls Perfn v, Baltimore (1750), i Ves. Sen. 444, in whick 

equit7 exercises personal jurisdiction in respect of acts occurring abroad, does 
not involve the application of foreign law; ibid., p. 378, irtfra, pp. 614-24. 

^ 2 Burr. 1077; I W. Bl. 234. 
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void by English law, could be sued upon in England was 
discussed but not decided. The plaintiff had lent ^300 to X 
in Paris, which X immediately lost to the plaintiff by gaming, 
together with an additional £^^2. X gave the plaintiff a bill 
of exchange payable in England for the whole amount. It was 
found that in France 'money lost at play, between gentlemen, 
may be recovered as a debt of honour before the Marshals of 
France, who can enforce obedience to their sentences by im¬ 
prisonment’A After the death of X the plaintiff brought as¬ 
sumpsit against his administrator on three counts: on the bill of 
exchange, for money lent, for money had and received. It was 
held that the bill of exchange was void and that no action lay 
for the recovery of the money won at play. The plaintiff, how¬ 
ever, was held entitled to recover on the loan. The reason for 
the decision given by two of the three judges was that the laws 
of France and of England were the same on all these points, 
and that therefore it was unnecessary to consider which law 
would apply had there been a difference between them. The 
judges, however, expressed their opinions on the question. 
Wilmot J. considered it 'a great question’, but inclined to the 
belief that a claim contrary to public policy could not be pur¬ 
sued in England. Denison J. felt that English law would 
govern, since the plaintiff had chosen an English forum. It was 
left to Lord Mansfield to give a more modern flavour to the 
discussion. 

‘The general rule, established ex comitate et jure gentium^ is that the 
place where the contract is made, and not where the action is brought, 
is to be considered in expounding and enforcing the contract. But this 
rule admits of an exception when the parties at the time of making 
the contract had a view to a different kingdom.’^ 

He amplified his remark as to the exception in these words : 

‘The law of the place can never be the rule, where the transaction 
is entered into with an express view to the law of another country, as 

the rule by which it is to be governed.’^ 

This was the first mention of the doctrine that the law to govern 
a contract is the law intended by the parties. But what is note¬ 
worthy about the decision is that as late as 1760 the rules on so 
important a matter were completely unsettled. 

^ Wilmot J. described it as ‘this wild, illegal, fantastical Court of Honour 
p. 1082. 

2 I W. Bl. at pp. 258-9. 3 2 Burr, at p. 1078. 
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In 1775 Mostyn v. Fabrigas^ Lord Mansfield also adum¬ 
brated part of the rule that now governs liability in tort, though 
it was not finally settled until 1870.^ He laid down that what 
was a justification by the lex loci delicti could be pleaded as a 
defence to an action in England. 

Lord Other principles suggested or established in the eighteenth 
Mansfield’s century were that the lex loci celebrationis governs the formal 
of principle validity of a marriage,^ that movables are subject to tne lex 

domicilii of the owner for the purpose of succession^- and bank¬ 
ruptcy distribution,^ and that actions relating to foreign im¬ 
movables are not sustainable in England.^ It was not, however, 
until nearly the close of the century that a clear acknowledg¬ 
ment was made of the duty of English courts to give effect to 
foreign laws. It was made by Lord Mansfield. 

*Every action here must be tried by the law of England, but the 
law of England says that in a variety of circumstances, with regard to 
contracts legally made abroad, the laws of the country where the cause 

of action arose shall govern.’’' 

The Thus the eighteenth century represents the embryonic 
of private international law, a period which extended to 

at least the middle of the next century. As late as 1825 Best 
C.J. felt justified in remarking that ‘these questions of inter¬ 
national law dp not often occur’,^ and though the era of develop¬ 
ment was at hand, a considerable time had yet to pass before 
the main rules were determined. Thus, although the rules to 
govern contracts, torts and legitimation were laid down in 
1865, 1869 and 1887 respectively, it was not until 1895 that 
the dependence of divorce upon domicil, as regards both juris¬ 
diction and choice of law, was established. Such matters as 
capacity, nullity jurisdiction and the law to govern the assign¬ 
ment of movables, whether tangible or intangible, are still 
controversial. The end of the formative period is not yet in 
sight. There are, in fact, many transactions and events common 
in daily life that are quite untouched by any but comparatively 

^ (^774)> I Cowp. 161. 
^ V. (1869), L.R. 6 Q.B. I. 

3 Scrimshirev, Bcrimshire (1752), 2 Hag. Con. 395. 
^ V. (1744), Amb. 25. 
5 V. (1764), I H. Bl. 131 (N.). 
^ ShellingY, Farmer i 

^ Holman yFJohnson (i77s)f ^ 341. Lord Stowell spoke to the same 
effect in Dalrymfle v. balrymfle (1811), 2 Hag. Con. 54, cited sufra, p. 31. 

^ Amott v. Redfern 2 Q, Sc V, 
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ancient decisions, and there are many upon which the decisions 
are so hesitating and vacillating that it is still impossible to 
extract with assurance the governing principle. Moreover, the 
number of decisions on the subject is trifling in comparison 
with the case law that surrounds such topics as contracts and 
torts. 

An important fact, however, and one that should never be The older 
overlooked either by the student or the practitioner, is 
many of the older decisions are faulty and dangerous guides, are of 
and especially so when the point at issue has been the subject 
of more recent adjudication. This is one sphere in which the 
wisdom of our elders is less sacrosanct than usual. We can 
affirm without exaggeration that to cite a decision upon private 
international law of 150 years ago is little more helpful than to 
search for the law of landlord and tenant in the medieval reports 
of the Common Pleas. In fact we can go further and say that a 
decision no more than seventy or eighty years old is suspect. 
The reason is that the time during which the courts have 
addressed themselves seriously to the construction of a con¬ 
nected series of principles is all too short for anything like a 
complete and comprehensive system to have yet emerged, 
especially when it is remembered that private international 
law touches every branch of law. The early judges worked on 
virgin soil, and their decisions were necessarily hesitating and 
tentative. Circumstances have necessitated a process of trial and 
error, and unless it is realized that the early decisions frequently 
represent the halting steps of pioneers it will be long before this 
branch of law attains a state of elegant cohesion. If we are 
content to justify an opinion of today upon an early decision, 
however precise and unambiguous, without taking into account 
more recent developments of the subject as a whole, nothing 
but confusion and chaos can ensue. 
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INTRODUCTORY 

Chrono-TT is HOW proposed, before dealing with individual topics, iog^Ta I to describe in their order of sequence the various matters 
A that may require attention by the court in a case containing 

aws case ^ element. Stated summarily, the sequence of possible 

questions in such an action is as follows: 

ly Jurisdiction of the English court, 

jurisdic- The first and obvious essential is that the court should 
possess jurisdiction over both the defendant and the cause of 

action. 

2./ Classification of the cause of action, 

AUocation ^ Having satisfied itself that it possesses jurisdiction, the court 
?^^^®must next determine the juridical nature of the question that 

^itrcor^cct requires decision. Is it, for instance, a question of breach of 
legal cate- contract OT the commission of a tort? Until this is determined, 

it is obviously impossible to a.pply the appropriate rule for the 
choice of law and thus to ascertain the lex causae* 

3.; Selection of the lex causae. 

Selection Having classified the cause of action, the next step is to 
select tint lex causae,, i.e, the legal system that governs the 

based upon matter. This selection will be conditioned by what has aptly 
noting called a connecting factor,^ i.e some outstanding fact 

factor which establishes a natural connexion between the factual 

^ Falconbridge, 53 L.Q^IR, 236, adopted by "^oh^xX^ovLy Characterisation in 
the Conflict of Lazos, p. 92. Lorenzea, 20 Columbia Law Review, 268, uses the 
expression ‘point of contact’; Unger, 19 Bell Yard, 3: ‘elements of introduc¬ 
tion’; Nussbaum, 40 Columbia Law Review, 1464: ‘localizator’. The French 
and German expressions 2.ie.foint de rattachement and ankniipfungspunkt. 
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situation before the court and a particular system of law. The 
connecting factor varies with the circumstances. If, for instance, 
a British subject dies intestate, domiciled in France, leaving 
movables in England and land in Scotland, his movables will 
be distributed according to the law of France because of his 
domicil in that country, but Scots law, as being the lex situs, 
will determine the succession to the land. 

4. Af plication of the lex causae. 

The final step is to decide the dispute in accordance with the 
chosen law. This task is not always as simple and straight¬ 
forward as it seems at first sight, for if a foreign law represents 
the lex causae the exact meaning to be given to the word ‘law’ 
in the context is often a matter of controversy. It may be clear, 
for instance, that the movables of a deceased person are to be 
distributed'dn accordance with French law, but it may not be 
so clear whether this direction confines the judge to the internal 
law of France or whether it requires him to consider the French 
rules of private international law. This problem necessitates an 
inquiry into the doctrine oi renvoi.- We will now consider these 
four matters in more detail. 

jurisdiction of the English court 

This is the one of the four matters that must await more 
detailed treatment.'' It is enough to say at this stage that the 
jurisdiction of the court must be available to the plaintifiF and 
must be exercisable over both the defendant and the cause of 
action. As will appear later, one person, the alien enemy, has 
no right of recourse to the courts, while foreign sovereigns and 
certain other persons, such as ambassadors, are immune from 
the jurisdiction. Again, the general rule is that no action lies 
against a defendant unless he is personally present in England 
or unless he submits to the jurisdiction. However, despite such 
presence, certain proceedings affecting status, such as a petition 
for divorce, cannot in general be instituted unless the defen¬ 
dant is domiciled in England.^ Finally, certain causes of action, 
such as trespass to foreign land, are not triable in England.^ 

1.Classification of the cause of action 

What is meant by the ‘classification of the cause of action’ is 
the allocation of the question raised by the factual situation 
before the court to its correct legal category, and its object is to 

^ Infra^ pp. 87 et seqq. Infra, pp. 383 etseqq. ^ 595^-6. 

Ambiguity 
of the ex¬ 
pression 
'foreign 
law’ 

Meaning of 
‘classifica¬ 
tion* 

2 
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reveal the relevant rule for the choice of lawA The rules of any 
given system of law are arranged under different categories, 
some being concerned with status, others with succession, 
procedure, contract, tort and so on, and until a judge, seised 
of a foreign element case, has determined the particular category 
into which the question before him falls, he can make no pro¬ 
gress, for he will not know what rule for the choice of law to 
apply. He must ascertain the true basis of the plaintiff’s claim 
He must decide, for instance, whether the question relates to 
the administration of assets or to succession, for in the case of 
movables left by a deceased person, the former is governed by 
the lex fori, the latter by the lex domicilii. 

Difficulties This proccss of classification, which consciously or uncon- 
‘*“attmd sciously must always be performed, is usually accomplished 

classifies- automatically and without difficulty. If, for instance, the defen- 
dant is sued for the wrongful detention in France of the plain¬ 
tiff’s chattels, the factual situation before the court clearly raises 
a question of delict. Occasionally, however, the matter is far from 
simple. 

In the first place, it may be a case near the line in which it 
is difficult to determine whether the question falls naturally 
within this or that juridical category. 

Secondly, it may be a case where English law and the rele¬ 
vant foreign law hold diametrically opposed views upon the 
correct classification. There may, in other words, be a conflict 
of classification, as, for instance, where a breach of promise to 
marry is regarded by French law as a tort, but by English law 
as breach of contract. 

Difficulties/^/These two difficulties are well illustrated by the historic 
Marriage Case,'^ decided by the Court of Appeal at 

alternative English word for classification is ‘characterization’. In French 
it is called qualification. Tke problems that it raises, siace their discovery by 
Kaha in 1891 and Bartin in 1897, have been widely discussed both in England 
and abroad. The following are the chief contributions in English: 15 B.T.BJX. 

46-81'(Beckett); Robertson, Characterization in the Confiict of Laws (1940); 
Falconbridge, Conflict of Laws, pp. 50—123; Cook, Logical and Legal Bases of the 

Conflict of Laws, pp. 211 et seqq.; Lorenzen^ 20 Columbia Law Review, 247 et 
seqq., and pp. 745 et seqq.; Unger, ic) Bell Yard, 6; W. R. Lederman, 29 
Canadian Bar Review, 1-33,168—84; Graveson, pp. 43 et seqq.; Wolff, Private 

International Law, pp. 146-67; Dicey, pp. 41-56; Morris, on Private 

International Law,L.Q.R. 
^ [1936] 2 Ail E.R. 1666,16677><fr Sir Boyd Merriman. 
^ Jnton V. Bartolo, Clunet (1891), 1171. For a fuller and more detailed 

account see Robertson, Characterization in the Confiict of Laws, pp. 15 8-62; 
15 50, note i; Wolff, op. cit., p. 149. 
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Algiers in 18895 which made the problem of classification a 
fashionable subject of study. 

A husband and wife^ who were domiciled in Malta at the time of 
their marriage, acquired a French domicil. The husband bought land 
in France. After his death his widow claimed a usufruct in one 
quarter of this land. The claim was sustainable if it was governed by 
Maltese law, but would fail if it were tested by French law. 

There was uniformity in the rules for the choice of law of both 
countries: succession to land was governed by the lex siiusy but 
matrimonial rights were dependent upon the lex domicilii at the time of 

the marriage. 

The first essential, therefore, was to decide whether the facts . ’ 
raised a question of succession to land or of matrimonial rights. 
At this point, however, a conflict of classification emerged. In 
the French view the facts raised a question of succession, in the 
Maltese view a question of matrimonial rights. 

When a conflict of this nature arises it is apparent that if a 
court applies its own rule of classification^ the ultimate decision on 
the merits will vary according to the country in which the 
action is brought. On this hypothesis, the widow would have . 
failed in France but have succeeded in Malta. ^ 

The crucial question, therefore, is—upon what principles do Upon what 
English judges classify the cause of action } Or, to put it in 
another way—according to what system of law must the classi- scation 
fication be made? Must it be made according to the internal 
law of England, on the ground that the internal rules and the 
rules of the conflict of laws in any country are based upon the 
same legal conceptions ? It is arguable, for instance, that when 
English private international law submits intestate succession 
to movables to the lex domicilii of the deceased, the expression 
'intestate succession’ must be given the meaning that it bears 
in English internal law and not a more extensive meaning that 
may be attributed to it in the foreign domicil. In opposition to 
this view, which is advocated by Bartin and many other jurists, 
it has been suggested that classification must be based upon- 
the 'essential general principles of professedly universal appli-?| 
cation’ of andytical jurisprudence and comparative law.^ To 
solve the problem in this scientific manner, desirable though it 
certainly may be, is scarcely practicable so long as agreement is 
lacking upon general jurisprudential principles. 

In fact the French court applied the matrimonial law of Malta. 
^ Sir Eric Beckett, 15 59. 
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classiHca- It miist, in fact, be admitted that classification of the cause 
madTon of actioH is in practice effected on the basis of the lex fort \ i.e. an 
basis of English judge, by an application of the principles of English 

privauln^ kw, makcs his own analysis of the question before him, and 
teraationai after determining its juridical nature in accordance with those 

principles assigns it to a particular legal category. But, since the 
classification is required for a case containing a foreign element, 
it should not necessarily be identical with that which would be 
congenial to a purely domestic case. Its object in this context is 
to serve the purposes of private international law and, since 
one of the functions of this department of law is to formulate 
rules applicable to a case that impinges upon foreign laws, it is 
obviously incumbent upon the judge to take into account the 
accepted rules and institutions of foreign legal systems.^ It 
follows, therefore, that the judge must not confine himself to the 
concepts or categories of English internal law, for if he were to 
adopt this parochial attitude, he might be compelled to dis¬ 
regard some foreign concept merely because it was unknown 
to his own law. The concepts of private international law, such 
as ‘contract’, hort’, ‘corporation’, must be given a wide meaning 
in order to embrace ‘analogous legal relations of foreign type’.^ 
In the words of one learned writer: 

‘The various legal categories, into one of which the judge must 
decide that the question falls before he can select his conflicts rule, must 
be wider than the categories of the internal law, because otherwise the 
judge in a conflicts question will be unable to make provision for any 
rule or institution of foreign law which does not find its counterpart in 
his own internal law, and thus one of the reasons for the existence of 
the science of conflict of laws will be defeated.’^ 

Two examples will show that English judges have been pre¬ 
pared to solve the problem of classification in this broad spirit. 

^ J In De Nicols v. Curlierf 

A husband and wife, French both by nationality and by domicil, 
were married in Paris without making an express contract as to their 
proprietary rights. Their property, both present and future, thus 
became subject by French law to the system known as communaute des 

Mens, The husband died domiciled in England and left a will which 
disregarded his widow’s rights under this French doctrine of com¬ 
munity. The widow took proceedings in England to recover her 
community share. 

' Sir Eric Beckett, 15 
^ Nussbaum, 40 Columbia Law Review^ 1470. 
3 Robertson, op. cit., p. 33. ^ [1900] A.C. 2K 
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The rule of English private international law applicable to 
a case of this nature is that the proprietary rights of a spouse 
to movables are governed primarily by any contract, express 
or implied, that the parties may have made before marriage. 
Failing a contract, the rights are determined by the law of the 
domicil of the parties at the death of the deceased spouse. 
Thus the problem of classification was whether the right claimed 
by the widow was to be treated as contractual or testamentary, 
for only after that had been decided would it be possible to 
choose between the French law governing the contract and the 
English law governing testamentary questions. It was clear 
that in the eyes of English internal law no contract had been 
made, but the House of Lords held that according to French 
law a husband and wife are bound by an implied contract to 
adopt the system of community, despite the absence of an ex¬ 
press agreement to that effect. Thus the court, by its readiness 
to recognize a foreign concept, widened the category of contract 
as understood by English internal law. 

A further illustration of the international spirit in which Subject 
English judges fulfil task of classification is that, when 
required to determine whether the res litigiosa is to be regarded cation of 
as land and thus subject to the lex situs^ they abandon the dis- 
tinction between realty and personalty in favour of the more 
universal distinction between movables and immovables. As 
one judge remarked; 

‘Out of international comity and in order to arrive at a common 
basis on which to determine questions between the inhabitants of two 
countries living under different systems of jurisprudence, our courts 
recognize and act on a division otherwise unknown to our law into 
movable and immovable.’^ 

Thus land in England, subject to a trust for sale but not 
yet sold, is regarded under the domestic doctrine of conversion 
as already possessing the character of personalty. If, therefore, 
the owner dies intestate domiciled abroad, it is arguable that he 
has died entitled not to land, but to pure personalty, and that 
the relevant intestacy rules are those of the lex domicilii^ not of 
the lex situs. It is held, however, that his right must be classified 
as a right to an immovable to be governed by the lex situs? 

There is, however, one type of case in which the English One cxccp- 

judge will probably not make the classification upon the basis 

^ In re HoyJes, [1911] i Ch. 179, per Farwell J., at p. 185. 
2 In re Bercktoldf [1923] i Ch. 192. 

82510G E 
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Examples 
of classifi-i 

cation! 

of the lex fori. This is where the only possible lex causae is either 
the law of country X or the law of country T and both these 
laws classify the question in the same mannerj though in a man¬ 
ner different from that usual in English lawJ 
f' Illustrations may now be given to show how various causes 
jof action have been classified by English judges. 

Whether In the casc of re Martin^ Loustalan Y,/ LoustalanJ^ 
A spinster, after making a will, marrieJa man domiciled in England 

niaior and subsequently died domiciled in France. By English internal law 
a will is revoked by marriage, but this is not so under French law. 

In order to decide whether the will was revoked it was 
necessary to decide whether this was a matrimonial or a testa¬ 
mentary question, for upon this depended whether the lex 
causae was English or French. Vaughan-Williams LJ. in the 
Court of Appeal held that the question fell into the category 
of matrimonial law. 

Whether In another case: 
me of A man died domiciled in Ontario, entitled to a large block of shares 
cession or in an English company. The question was whether the English adminis- 

adminis- trators must sell these shares immediately, as was required by the law 

of Ontario, or whether, as they desired, they could avail themselves of 
English law and postpone the sale until a more favourable moment.3 

It was necessary, therefore, to determine whether the time at 
which such a sale must be held is a matter that concerns suc¬ 
cession or the administration of assets. If the former it is 
governed by the lex domicilii of the owner at the time of his 
death, but if the latter, it is regulated by the law of the place 
where the assets are situated. Farwell J. treated it as a matter of 
administration and therefore applied English law. 

Bequest or In an earlier case: 
^ domiciled in Russia but resident in London, made a dis¬ 

position of movables situated in England to take eifect in favour of 
a certain lady, but only in the event of his death. By English law it 
constituted an effective donatio mortis causae and was valid; by Russian 
law it was void.-^ 

^ Robertson, op. cit., pp. yd-yS; 20 Columbia Law Review, 281; 15 B.T.BJX, 
62. ^ [1900] P. 211. 

3 [1935] Ch. 645; 17 214-15;/;? [1952] 
Ch.26. 

^ In re KorvMs Trusts, [1921] i Ch. 343. See also the New Hampshire 
decision in Emery v. Clough (1885), 63 N.H. cited Robertson, op, cit., p. 185. 
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Was this disposition to be classified as a gift inter vivos of 
movables and as such to be governed by the English law of the 
situs, or as a testamentary gift subject to Russian law? It was 
placed in the former category by Eve J., and, despite a later 
inconsistent decision, ^ this would appear to be the correct 
solution.^ 

^ S/lection of the lex causas 

Once the legal category has been determined the next step Uxaauae 
is to apply the correct choice of law rule in order that the 
causae may be ascertained. As we have seen, the correct rule ing factor 
will depend upon some connecting factor, such as domicil or 
the situation of immovables, which relates the question to a 
definite legal system. 

X, for instance, dies intestate domiciled in France, leaving movables 
in England. Since, therefore, he has been connected by domicil with 
France, the operative rule for the choice of law is that the question of 
intestate succession must be governed by French law. 

The connecting factor that governs a given situation may a con- 

well be common to several legal systems, but it occasionally 
happens that it is not subject to a common interpretation. It interpreted 
may bear a different meaning in different countries. In 
hypothetical case given above, for instance, both French and countries 
English law agree that X'% movables must be distributed in 
accordance with the law of his domicil at death, but the apparent 
harmony is disrupted by the fact that the conception of domicil 
is not understood in precisely the same sense by English and 
French law. Whether X is domiciled in England or France may 
frequently depend upon whether the English or the French test 
of domicil is applied.^ 

Where such a conflict of views arises it is essential to decide interpreu- 

which of the various meanings that have been attributed to a 
particular connecting factor must be applied. It seems obvious Uwmust 
on principle that an English court must assign to the concep- 
tion, say of domicil, that meaning which it bears in English law. 
The interpretation of the lex fori must prevail. To follow any 
other course would be to abaudon the English rule for the 

’ In re Craven's Estate, [1937] Ch. 433; criticized by Falconbridge, Convict 
(2nd ed.), pp. 644 et seqq. 

* Robertson, however, is of opinion that such a gift is sui generis, op. cit., 

P- ’^^5- 
^ As, for instance, Z» .(/awr/ify, [1926] Ch. 692, as explained,p. 75. 
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intcrpreta- choicc of law. English law first defines precisely what consti- 
MomtcU^ relation with a country which is called domicil and 

* * then ordains that when a person is so related to, say, Franccj 
certain questions affecting him shall be governed by French 
law. Such is the appropriate law in English eyes if such is the 
relation. But if the court were to adopt the French meaning of 
domicil, according to which the propositus perhaps is domiciled 
not in France, but in England, it would be compelled to apply 
a system of internal law that is inappropriate according to the 
policy favoured in this country.^ Practice here agrees with 
theory, for it is well established that English courts must 
ignore all foreign views and tests when required to ascertain 
the place of a person’s 'domiciF. 

In the words of Lindley M.R.: 

‘The domicil of the testatrix must be determined by the English 
court of Probate according to those legal principles applicable to domicil 
which are recognized in this country and are part.of its law.’^ 

latcrprcta- Again, the well-established presumption of many legal 
*pkcc of that certain contractual matters are governed by the 

contract’ law of the place where the contract is made raises this problem 
—According to which law is the place of contract to be deter¬ 
mined? In contracts by correspondence, for instance, the rule 
of English internal law is that the place where the letter of 
acceptance is posted is decisive, but many other systems prefer 
the place where the acceptance is received. There is little doubt 
that an English court, confronted with the problem, would 
apply the test of English internal law.^ This is also true where 
it is necessary to determine the place where a tort has been 
committed.^ 

ciassifica- At this Stage in an action a further difficulty may arise that 
jui^ofiaw i^^st be solved by a process of classification, though of a kind 

different from that discussed above.? It may become necessary 
to. identify the department of law under which some particular 
legal rule falls in order to ascertain whether it falls within the 
department with regard to which the lex causae is paramount. 
The lex causae has a certain sphere of control, i.e. it governs some, 
but not all, aspects of the juridical question as classified by the 

^ This is precisely what may happen when what is called the ‘total renvoi 
theorf \s infra, 6^. 

^ In re Martin, [1900] P. 211, 227. To the same effect, In re Annesley, [1926] 
I Ch. 692, 705. ^ Infra, 

^ Monro ^. American Cyanamid Corp., [1944] K.B. 432, infra, p. 293. 
s Supra, 45“5r* 
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English court in the sense already indicated. Thus, for instance, 
in an action brought in England for breach of a contract made 
and performable in France, French law governs matters of 
formal and essential validity, but all questions of procedure are 
subject to English law. A French procedural rule is outside the 
sphere of control of the French lex causae. If, therefore, a parti¬ 
cular French rule is pleaded and if it is doubtful whether it 
appertains to procedure or to substance, its true nature must 
obviously be determined. It must be ignored if it is procedural, 
in character, otherwise it must be applied. Likewise, an English 
domestic rule is excluded if it appertains to form or substance, 
but is applicable if it is procedural in nature. 

The critical and controversial question is the basis upon 
which the classification should be made, and illustrations from 
the authorities will now be given to show how the English 
judges have dealt with the matter. First, however, it is essential 
to appreciate that a rule either of the foreign lex causae or of 
English law itself may require to be classified and that the line of 
reasoning is not necessarily the same in each of these situations. 

Leroux v. Brown^ illustrates the process applied to an Eng¬ 

lish rule. 

An oral agreement had been made in France by which the defendant, 
resident in England, undertook to employ the plaintiff in France for 
a period longer than a year. It was admitted that the substantive 
validity of the contract was governed by French law and that by this 
law the contract was valid as to substance. The defendant pleaded, how¬ 
ever, that a claim by the plaintiff to recover damages was unenforceable 
in England, since the Statute of Frauds provided that "no action shall 
lie upon a contract not to be performed within the space of one year 
from the making thereof’ unless the agreement or some note or memor¬ 
andum thereof is in writing signed by the defendant. 

Subject of 
classifica¬ 
tion may be 
an English 
or a for¬ 
eign rule 

Classifica¬ 
tion of 
English 
rule iEus- 
trated by 
Leroux v. 
Broiun 

This plea required the court to decide whether the statutory 
rule was of a procedural character. If so it was fatal to the 
plaintiff, for being a rule of English procedure it was neces¬ 
sarily binding in an English action. Unfortunately, the 
members of the court took the line of least resistance and, 
ignoring the larger issues involved, confined their attention to 
the literal wording of the statute. The reasoning of Maule J., 
forinstance, lacked nothing in simplicity: the statute provides 
that no action shall be brought upon an agreement not to be 
performed within a year, unless it is evidenced by a written 
memorandum; the present agreement is of this nature and there 

* (1852), 12 C.B. 8oi. 
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is no memorandum; ‘the case, therefore, plainly falls within 
the distinct words of the statute’. 

ciassifica- The defect of this reasoning lay in basing classification upon 
EngUs°h English internal law instead of upon private international law. 
rule not The court failed to appreciate that the classification of the 

necessarily statutory Tule was requited for a conflict of laws case, not for a 
to DC based , ( , ^ - 

upon inter- purely domcstic case. J. he two are not tn pan materta. 1 he lact 
nai law ^ j-^jg bgcn classified, or that it ought properly to be 

classified, in a particular way for a domestic transaction con¬ 
taining no foreign element, does not preclude an entirely 
different approach when a question of private international 
law is involved.^ In this latter type of case, a condition prece¬ 
dent to the classification of an English rule is to ascertain the 
policy that the rule is designed to serve. Is it, for instance, the 
policy of the Statute of Frauds that no oral contract of guarantee 
shall be actionable in England, irrespectively of the law by 
which it is governed or of the country in which it is perform- 
able? Unless this is clearly the policy of the Act, it is an un¬ 
fortunate application of mechanical jurisprudence to read the 
words—no action shall he brought—in a rigid and literal sense 
and thus to deprive the plaintiff of a right recognized as valid 
and enforceable by the law with which it is alone connected. 
To do this is to strike at the roots of private international law 
and to defeat one of its fundamental objects. At the present 
day, when the principles of this part of the law are more mature 
and its purpose better understood, it is believed that a court, if 
required to classify a rule of English law, would have regard to 
the foreign features of the case and would solve the problem 
more realistically than the Court of Common Pleas did in 
^eroux-v. Brown? 

Ciassifica- The classification of a foreign rule, several examples of 
which are to be found in the Reports, is best introduced by 

illustrated reference to the controversial decision given by the Court of 

A domiciled Frenchman, nineteen years of age, married a domiciled 

^ Cook, Logical and Legal Bases of the Conflict of Laws, pp. 211—38. 
^ Among other examples of the classification of an English rule see Anderson 
Equitable Assurance of the United States {i()26), 134 L.T. 557, 566; explained 

Wolff, Private International Law,^. 1^9; In re Cohn, [1945] Ch. 5 (the Law of 
Property Act, s. 18 4» dealing with commorientes classified as part of the substantive, 
not procedural law; p. 59); In re Priest, [1944] Ch. 58 (rule that a gift 
to an attesting witness to a will renders the gift void goes to essential validity, not 
to form); In the Estate of Maldonado, [1954] P. 223, infra, p. 57. 

^ [1908] P. 46. 
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Englishwoman in England without first obtaining the consent of his 
only surviving parent as required by Article 148 of the French code. 
This article amounted to an express prohibition against the marriage of 
an infant without consent. The husband obtained an annulment of this 
marriage in a French court on the ground of want of consent. The wife 
subsequently went through a ceremony of marriage in England with a 
domiciled Englishman. In the present action, the latter petitioned for a 

decree of nullity on the ground that at the time of the ceremony the 

respondent was still married to the Frenchman. 

The factual situation, therefore, raised the question of the 
validity of the French marriage. There were two connecting 
factors: the husband was domiciled in France; the marriage 
was solemnized in England. Guided by these factors, English 
private international law indicated two rules: 

First, the essential validity of the marriage, including the capacity of 

the husband, must be governed by French law. 
Secondly, the formal validity of the marriage ceremony must be 

tested by English law. 

The sphere of control of French law was confined to the 
essential validity of the union. It followed, therefore, that if the 
purpose of article 148 was to incapacitate the husband from 
matrimony unless he complied with its provisions, it affected 
the essential validity of any marriage that he might contract and 
should be granted extra-territorial recognition. 

So far all is straightforward. Moreover, there is no difficulty Foreign 
if both English and French law agree upon the juridical^ nature 
of the consent rule and therefore upon its sphere of application, strnedinits 
Complications arise, however, when the true nature of the rule “ 
is dbubtful. The difficulty then is to discover the reasoning sigcd 
upon which a solution must be reached. Is, for instance, the 
French classification to be followed blindly? Again, is the 
English view of an analogous rule in the internal law of Eng¬ 
land, presuming that one exists, to be adopted ? Neither alterna¬ 
tive is satisfactory. The rational method is for the English 
judge to examine the rule in its foreign setting, in order to 
ascertain its intended scope, the policy by which it has been 
dictated and the part that it is designed to play by the French 
legislature. As one learned writer has said: 

Tn order to characterize the requirements of French law, the Eng¬ 
lish court must examine the concrete provisions of the French law of 
marriage, not merely the relevant provisions as to parental consent or 
other alleged grounds of invalidity dissociated or isolated from their 
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context, but the whole title or group of chapters and articles relating to 
marriage.’' 

Only by this process can full and proper effect be given to 
the English rule for the choice of law. French law, having been 
chosen to govern essential validity, must be allowed within 
reason to determine which of its domestic rules are essential 
rather than formal. To take the opposite course and to uphold 
a marriage essentially void under the personal law of the parties 
by attributing a merely ceremonial character to a rule regarded 
as essential by that law would not only be the negation of so- 
called comity, but would incongruously debilitate the English 
rule for the choice of law. The only reservation is that a foreign 
classification must be repudiated, if to adopt it will contravene 
the English doctrine of public policy or be repugnant to some 
fundamental principle of English law. 

In Simonin v. M.allac,'^ decided forty-eight years before 
Ogden V. Ogden, the court was confronted with a different 
French provision that was obviously not intended to affect 
capacity in the strict sense of the word. 

Two domiciled French persons, desirous of marrying each other 
without obtaining the parental consent required by French law, crossed 
to this country and went through a ceremony of marriage in the Eng¬ 
lish form, returning to Paris two or three days later. The wife sub¬ 
sequently petitioned the English court for a decree of nullity on the 
ground of want of parental consent. By French law, the parties were 
capable of inter-marriage, but they were required to ask advice of their 
parents by an acte respectueux etformel, and this acts had to be repeated 
each month for three months if the parents were adverse to the marriage. 
At the end of the fourth month the marriage might take place despite 
parental disapproval. 

It was clear that absence of the consent required by this rule 
did not render the parties incapable of inter-marriage. The 
obtaining of consent was in essence an additional formality 
and, since the form of the ceremony is a matter solely for the 
lex loci celebrationis, the marriage was adjudged to be valid.^ 

* Falconbridge, Conflict of Latos^ p. 89. 
^ (i860), 2 Sw. and Tr. 67. 

^ The Sussex Peerage Case (1844), ii Cl. and F. 85; Simomx v. Ma/Iac 
(i860), 3 Sw. andTr. 67; 29 L.j. (N.S.) P. 97; Stee/ev. BraddellMilw. 
Eccl. Rep. Ir. i; Brook v. Brook (i86r), 9 H.L.C. 193, 216. The so-caUed 
Gretna Green Cases were to the same effect. Lord Hardwicke’s Marriage Act 
required a marriage to be either by licence or in church after the publication of 
bams, but in the case of a marriage by licence it also required the consent of the 
father or guardian of a party under twenty-one. Thus, for the marriage in England 
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In Ogden v. Ogden^ howeverj the relevant French rule was Criticism 

to this effect: 

‘The son who has not reached the age of twenty-five cannot contract 
marriage without the consent of his father and mother.’ 

Although it seems almost unarguable that the object of this 
provision was to impose a total incapacity upon the parties 
unless they obtained parental consent, the Court of Appeal 
held the marriage to be valid, since the ceremony had been 
performed in accordance with the requirements of English 
law, the lex loci celebrationis. The later marriage between the 
respondent and the Englishman was therefore bigamous. It is 
submitted that this case was not on the same footing as Simonin 
v. MallaCj and that it is opposed to established principles. For 
the English court to classify the rule as formal was in effect to 
infringe the principle that the essential validity of a marriage 
falls to be determined by the law of the domicil. 

As Lord Campbell said in an earlier case: 

‘It is quite obvious that no civilized state can allow its domiciled 
subjects or citizens, by making a temporary visit to a foreign country, 
to enter into a contract to be performed in the place of domicil if the 
contract is forbidden by the law of the place of domicil as contrary to 
religion, or morality or to any of its fundamental institutions.’ ^ 

The most unfortunate feature of Ogden v. Ogden is its sug¬ 
gestion that every rule requiring parental consent to a marriage 
must be classified as formal. 

An outstanding example of a foreign rule being construed ciassifica- 

in its context with the view of deciding whether it fell within 
the sphere of control of the foreign lex causae is afforded by case of 

In the Estate of Maldonadowhere the facts were these: ^^acantia 

of an infant, the formalities were either banns or licence with consent. The Eng¬ 
lish' courts construed this requirement of consent as a formality and held that a 
marriage solemnized in Scotland without consent was valid, even though the 
parties had gone there with the sole object of evading the English rule; Comfton 
V. Bearcroft (1769), 2 Hag. Cons. 444 N. These runaway marriages have now 
been rendered impossible by the Marriage (Scotland) Act, 1939, s. 5, which 
provides that no irregular marriage by declaration de presenti or by promise 
sub sequente copula shall be valid. 

^ Brook V. Brook (1861), 9 H.L.C. 193. The Court of Appeal in Ogden v. 
Ogden refused to recognize the French annulment of the marriage, with the 
result that the parties possessed the status of married persons in England, but of 
unmarried persons in France. Under the modern law, however, the French 
decree of nullity would be recognized as valid; De Massa v. De Massa, [^939] 
2 AU E.R. 150; Gaiene Y. Galefie, [1939] P. 237; infra, p. 381. 

2 p. 223. 
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A person died intestate domiciled in Spain leaving assets to the 
extent of some £26^000 in England. By Spanish law those assets passed 
to the Spanish State, since the deceased left no relatives entitled to take 
them by way of succession. 

The English rule for the choice of law applicable to this 
factual situation is that intestate succession to movables must 
be determined according to Spanish law as being the lex 
domicilii. Therefore, the sphere of control of Spanish law in the 
instant case was confined to matters of succession, and the 
problem was whether the Spanish rule under which the assets 
passed to the State was to be classified as a rule of succession. 

At this point it is pertinent to notice that, though the mov¬ 
ables of a deceased owner who dies intestate without leaving 
recognized successors pass to the State in the great majority of 
countries, yet the capacity in which the State takes is not uni¬ 
form throughout the world. In some countries, such as Italy 
and Germany, it is regarded as an heir taking by way of succes¬ 
sion ; in others, such as England, Turkey and Austria, it acts in 
its capacity as the paramount sovereign authority and confiscates 
the movables as being bona vacantia^ ownerless goods.^ If, for 
example, the deceased dies domiciled in Turkey, the Turkish 
law, since it governs only questions of succession and since it 
does not regard the State as a successor, has no say in the 
matter and movables found in England pass to the Crown.^ 

The exact words of the Spanish code applicable to the facts 
of the Maldonado Case are, ‘The State shall inherit’ movables. 
Moreover, the expert evidence accepted by the court showed 
that in the Spanish view this was a true case of taking by way of 
succession, not a case of seizing ownerless goods. Thus the rule 
under which movables, failing relatives, pass to the State is 
classified as a rule of succession in Spain but as a confiscatory 
rule in England, and the short question was whether in an 
English action this foreign conception of the relationship 
between the State and the deceased was to prevail with regard 
to movables found in England. Could the lex domicilii dictate 
to the English court what meaning should be attributed to 
heirship.? 

It was argued for the Crown that the English rules of private 
international law are dominant so far as property in England is 
concerned, and that no one can be described as a ‘successor’ 

* See WolfF, op. cit., p. 157. 
* In the Estate of Musurusy [1936] 2 Ail E.R. 1666 (Turkey); /« re Barnettes 

Tmi/x, [1902] I Ch. 847 (Austria). 
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in the eyes of English law unless he has a personal nexus with 
the deceased^ a connexion which certainly cannot be claimed by 
a sovereign State to which the property passes. 

This argument, however, did not prevail. It was held, both 
by Barnard J. and by the Court of Appeal, that the Spanish 
law of the domicil, which admittedly governed all questions of 
intestate succession, must be allowed to determine the sense 

and scope of the term ‘succession*. 

Tn examining the Spanish law in order to ascertain whether or not 
the State is a true heir according to Spanish law, I have accepted’, said 
Barnard J., ‘the Spanish conception of heirship, for it would be wrong 
in my view to apply the English conception when dealing with Spanish 
lawj and even to try to apply the nearest English equivalent to the 
Spanish conception of heirship would only lead to confusion.’^ 

Further, the alleged requirement of a personal nexus between 
the deceased and the heir was dismissed as a fallacy, for in the 

words of Jenkins L.J.: 

‘The heir or successor is surely the person, whether related to the 
deceased or not, who under the relevant law is entitled to inherit or to 

succeed. 

Finally, there was nothing contrary to public policy or 
repugnant to English law in allowing a sovereign State to take 

property in the capacity of an heir. 
In an earlier case, Uthwatt J., when required to decide in a ciassifica- 

case of commorientes whether the relevant rule of the German 
law of the domicil was to be applied as affecting substance or moriemes 
rejected as being procedural in nature, followed the same pro¬ 
cess of construing the rule in its foreign setting and In the 
result accepted the German classification.^ In the later case of 
Adams V. National Bank of Greece and Athens f Diplock J. found 
it necessary to decide whether a certain Greek decree related to 
status or to the discharge of contractual liabilities, and he was 
insistent that for this purpose he was bound ‘to look at the sub¬ 
stance of the law, not merely at its formh^ 

There is no need at this stage to discuss other cases in which 
English courts have classified foreign rules, since examples will 
appear from time to time in the course of the following pages.6 

^ fioci.] P., at p. 231. 2 Ibid., at p, 249. 
3 In n Cohn, [ 1945] CL 5. ^ [i95^] 2 Q-B. 59- 
5 Ibid., at p. 7 5 - For the later history of this case, see infra, pp. 208-9. ^ 
^ General Steam Navigation Co. v. Guillou (1843), ii M. & W. 877, infra, 

p. 696 (whether a French rule aifected procedure or the substantive law of tort); 
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Af-plication of the lex causae 

^hatis This chronology of an action raising a question of private 
ihThx if^ternational law has now reached the final stage. Nothing 
ausari remains but for the judge to apply the lex causae. At first sight 

this seems to be a comparatively simple task, since presumably 
all that is required is to give effect to the appropriate internal 
law rule of the lex causae. If, for instance, a man has died in¬ 
testate leaving movables in England, it seems obvious that if 
he died domiciled in England the rules of distribution con¬ 
tained in the Administration of Estates Act must be applied, 
and equally obvious that if his last domicil was in Italy effect 
must be given to the equivalent rules of the Italian civil code. 
But the life of the law has not always been the obvious. To 
appreciate this fact, however, it is necessary to consider the 
matter according as the lex causae is English or foreign. 

^Construction of the lex causae when it is English. 

Internal In this case, the obvious represents the law. It is the appro- 
kw applied pj-j^te rule of English internal law that must be applied to the 

causae 1% czsc. Thus if, in the example given above, the deceased died 
English domiciled in England, the scheme of distribution imposed by 

the Administration of Estates Act must be followed. There can 
be no question of paying any further regard to the private 
international law of England. The function of that department 
of the law is purely selective and its selection of English law as 
the lex causae must perforce refer to English internal law, 
i.e. to the rules applicable to a purely domestic situation having 
no foreign complexion. 

^^^^onstruction of the lex causae ''i^en it is foreign. 

I. The question theoretically considered 

The prob- The selection of a foreign lex causae creates a more complex 
aris^if situation. The difficulty is to determine the sense in which the 

causae is lex causae must be understood. If, for example, the English 
foreign foj. choicc of law refers to the law of Italy, what mean¬ 

ing must be attributed to the ‘law of Italy’.? The difficulty is 

In re Doetsck,^ ^ Ch.. 836 and other similar cases, infra, p. 696 (whether 
a rule regulating the order in which parties must be sued affected procedure or 
substance); Huber v. Steiner (1835), 2 Bing. N.C. 202 and other similar cases, 
t^ra, -p. 688 (whether a statute of limitation goes to substance or procedure); 
Huntington y. Attrill, [1893] A.C. 150, infra, p. 140 (whether a New York 
Statutory rule was penal or remedial). 
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not obvious at first sight, and we may lament in passing that 
it has become so controversial, but it can be demonstrated by 
two simple illustrations, 

X, a British subject, dies intestate, domiciled in Italy, and anThedifS- 
English Court is required to decide the mode in which his movables 

found in England shall be distributed. 

It is obvious in theory that the mode of distribution should 
be the same everywhere, in the sense that no matter what 
national court deals with the matter there ought to be universal 
agreement as to what particular legal system shall indicate the 
actual beneficiaries. The fact, however, that there are different 
systems of private international law militates against this 
ideal solution. Thus, according to the English rules for the 
choice of law the question of intestate succession to movables is 
governed by Italian law as being the lex domicilii of X at the 
time of death, but according to the Italian rules it must be re¬ 
ferred to the law of England as being the lex patriae. In the case 
given above, for instance, an English court has no option but to 
refer the question of succession to Italian law, while an Italian 
judge if seised of the matter is under an equal necessity to 
apply the national law. The English judge, of course, is exclu¬ 
sively governed by his own system of private international law, 
and must therefore decide that X's goods shall be distributed 
according to Italian law. Despite this obvious conclusion, how¬ 
ever, we are still confronted with the question—what is meant 
by Italian law.? Does it mean Italian internal law, i.e. the rules 
enacted by the Italian Code analogous to section 46 of the 
Administration of Estates Act, 1925, which regulate the dis¬ 
tribution of an intestate’s property.? Or does it mean the whole 
of Italian law, including in particular the rules of private inter¬ 
national law as recognized in Italy.? If the latter is the correct 
meaning, a further difficulty is caused by the difference be¬ 
tween the English and Italian rules for the choice of law, for 
upon referring to Italian private international law we find our¬ 
selves referred back to English law. This being so, the question 
is whether we are to ignore the divergent Italian rule or to 
accept the reference back that it makes. If we accept the 
reference back, are we to stop finally at that point and to dis¬ 
tribute Z’s goods according to the Administration of Estates 

Act.? 
The difficulty may arise in an action for breach of contract. 

For instance: 
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Difficulty By a contract made at Hamburg in German form containing ex- 

ill P^^ssions peculiar to German law, a merchant, resident in Hamburg, 
^ ^ agrees to sell goods f.o.b. Hamburg to a London merchant. The pur¬ 

chaser brings an action in England to recover damages for short 

delivery. 

There is no doubt that private international law as estab¬ 
lished in this country requires the rights of the parties to be 
determined according to German law. But is German law in 
this connexion to be understood as excluding or including its 
rules for the choice of law ? If it is taken to include those rules, 
the English court may possibly find that Germany has a differ¬ 
ent principle of private international law according to which 
the merits of the dispute fall to be decided by English law. 

Possible When a case is complicated in this fashion, owing to a 
solutions difference in the private international law of two countries, 

there are three possible solutions. These are as follows: 

The judge who is seised of the matter and who is referred by 
English private international law to, say, the law of France, may 

(i) take ‘the law of France’ to mean the internal law of Francej or 

(ii) decide the case on the assumption that the doctrine of renvoi is 
recognized by English law; or 

(iii) take ‘the law of France’ to mean the law which a French judge 
would administer if he were seised of the matter. 

These possible courses will now be discussed with the view of 
showing that, at least in certain types of case, the third solution 
has rightly or wrongly been frequently adopted by the judges. 

1. Court The first solution, and the one which in the present submis- 
toiSimii general correct and desirable, is to read the expression 

law only ‘the law of a country’ as meaning only the internal rules of that 
law. The following words of an eminent jurist would seem to 
represent the sensible view: 

‘If England chooses the law of a person’s domicil as the best one to 
apply to a certain relationship, does she mean the ordinary law for 
ordinary people, his friends and neighbours, in that domicil? Or does 
she include that country’s rules for the choice of law ? Common sense 
could answer that the last alternative is absurd and otiose: a rule for 
the choice of an appropriate law has already been applied, namely our 
own. To proceed to adopt a foreign rule is to decide the same question 
twice over.’^ 

This would seem to be in accord with the intention of the 
propositus. If, for instance, a man voluntarily abandons England 

^ Baty, Polarized Law, p. ii6. 
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and acquires a domicil in Italy where he permanently resides 
until his death many years later, the natural inference is that 
he willingly submits himself to the internal law of that country. 

It has been said that this represents the established view 
throughout the United States of America.^ It has been defin¬ 
itely adopted in at least two early English decisions, one by a 
court of first instance,^ the other by the Privy Council.^ It is, 
and always has been, unconsciously adopted in a multitude of 

decisions.'^ 
The second solution is to apply the doctrine of renvoi, whichT^ Court 

is to this effect: If a judge seised of a case in countp^ A 
referred by his own rule for the choice of law to the ‘law’ of trine of 

country B, but the rule for the choice of law in B refers such 2!^ 
a case to the ‘law’ of A, then the judge in A must apply the 
internal law of his own country. The operation of this famous 
but regrettable doctrine, which demands that a reference to the 
law of a country shall mean a reference to the whole of its law, 
including its private international law, is best explained by the 

example already given: 

X, a British subject, dies intestate, domiciled in Italy, and an English 
court is required to decide the mode in which his movables found in 

England shall be distributed. 

The English court is directed by its own private international 
law to refer this question of distribution to Italian law as being 
the lex domicilii of the deceased. When, however, it examines 
the provisions relating to the conflict of laws contained in the 
Italian Code, it finds that in the case of succession to movables 
they prefer the lex-patriae of the deceased to his lex domicilii, and 
that if an Italian court had been seised of this matter in the first 
instance it would have resorted to the law of England. Thus, 
the English court finds itself referred back to English law^ as 
being the law of Z’s nationality. There is a renvoi or remission 

to English law. 
If the court accepts this remission and distributes the prop- operation 

erty according to the Administration of Estates Act, it is true of 

* 10 Columbia Law Review, 344. It was adopted by the Surrogate’s Court of 
New York county in In re Tallmadge (1919), 109 Misc. Rep. 696; Lorenzen, 
p. 318, but repudiated by the same court in In re Schneider’s Estate (1950), 
96 N.Y. Supp. (2d) 652 (Surr. Ct.) where, however, the question concerned 
foreign land. For a full discussion of these two cases see Falconbridge, 6 Vanderbilt 

IJw/w, 708 et seqq. 
* Hamilton V. Dallas (1875), L.R. i Ch.D. 257. 
» Bremer V. Freeman (1857), 10 Moo. P.C. 306. ♦ Infra, p. 83. 
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to say that the doctrine of renvoi is part of English law. Italian, 
law has been allowed, not to give a direct solution of the prob¬ 
lem under consideration, but to indicate what legal system shall 
furnish the final solution. Where the court that is seised of the 
matter accepts the remission and applies its own municipal law 

f it recognizes the doctrine in its simplest form. Renvoi, properly 
I so called, is best exemplified by the well-known decision of the 

'French Cour de Cassation in Fo}^o’s_Case.^ 

Doctrine . y^Forgo, a Bavarian national, died intestate at Pau, where he had 
illustrated lived since the age of five. The question before the French court was 

French whether his movables in France should be distributed according to the 
decision internal law of France or of Bav^a. Collateral relatives were entitled 

to succeed by Bavarian lawT^ut under the Code Napoleon the property 
passed to the French Government to tSe^^HusmT’oT 
French private international law referred the matter of succession to 
Bavarian law, but Bavarian private international law referred it to 
French law. The Cour de Cassation in France accepted the remission 
and applied the provisions of the Code Napoleon. 

Doctrine Where, as in Forgoes Case^ there are only two legal systems 
may appear concerncd—whcrc the reference is merely from country A to 

forms country B and back from B to A—the doctrine of renvoi appears 
in its simplest form. It is called Ruckverweisung by German 
jurists. A case may occur, however, where the reference is from 
A to j&, and from B to C. Suppose, for instance, that a contract 
for the sale of goods to be delivered at Rome has been made in 
Italy between an Italian seller and a French buyer and that the 
question before the English court is whether the Frenchman 
is of full capacity. The rule of English private international law 
applicable to such a case is that capacity must be determined 
by Italian law, but Italian private international law refers the 
question to French law as being the lex patriae. This form of 
reference from .5 to C is called Weiterverweisung in Germany. 
Perhaps the best English equivalents of the two forms are 
remission and transmission? 

^ lo (1883), 64. 
^ The literature on the subject is immense; among the contributions in 

English see: Bate, Notes on the Doctrine of Renvoi\ Mendelssohn-Bartholdy, 
Renvoi in Modern English Lazo; Rabel, i. 70 et seqq.; 10 Columbia Laza Review, 
190, 327; 24 L,Q,R, 133 and 26 L.Q.R. 91; Falconbridge, Conflict of Laws 
(2nd ed.), pp. 137-263; 27 T.LJf, 509 and 31. 191; 31 Harvard Lazo Review, 
523 and 5i.ii65;i6 BX.BJ.L, 36 and 18. 32; 87 University of Pennsylvania 
Lazo Review, i; 6 Vanderbilt Laza Review, 708; 29 Tuiane Laza Review, 379 
et seqq.; Dicey, Conflict of Laws, pp. 64-84; Morris, Cases on Private Inter’- 
national Law (3rd ed.), pp. 25-27; 74 L.Q,R. 493. Especial reference should be 
made to Wolff, p. 186. 
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This particular doctrine of renvoi^ whether in the form of This form 
remission or transmission, which is now generally called 'partial of 
or single renvoip^ is not part of English law.^ That is to say, if Engfish ° 
EngHsh law refers a matter to the lex domicilii and if the latter 
remits the question to English law, the judge does not auto¬ 
matically accept the remission and apply English internal law. 
He does not act as the French court did in Forgoes Case. It seems 
unnecessary, therefore, to elaborate the objections to which the 
doctrine is open. 

The third possible solution is to adopt what may be called s.Thefor- 
the foreign court theory or the doctrine of double renvoF or 
renvoip- or ‘the English doctrine of renvoi. This demands that may be 
an English judge, who is referred by his own law to the legal 
system of a foreign country, must apply whatever law a court in 
that foreign country would apply if it were seised of the matter. 
The question, for instance, concerns the testamentary disposi¬ 
tions of a British subject who dies domiciled in Belgium, leaving 
assets in England. A Belgian judge dealing with this matter 
would be referred by his private international law to English law, 
but he would then find that the case was remitted to him by Eng¬ 
lish law. Evidence must therefore be adduced in the English 
proceedings to show what he would in fact do. He might accept 
the remission and apply his own internal law, and this would be 
his course if renvoi in the Forgo sense {partial renvoi) is recognized 
in Belgium, or he might reject the remission and apply English 
internal law. Whatever he would do inexorably determines the 
decision of the English judge. The present solution, as described 
by Sir H. Jenner over a hundred years ago, requires the court 
to ‘consider itself sitting in Belgium under the particular cir¬ 
cumstances of the case’ The same judge said in another passage: 

‘The court sitting here decides from the persons skilled in that 
[Belgian] law, and decides as it would if sitting in Belgium.’^ 

^ Dicey, p. 66. 
^ /zf re A skew y [1930] 2 Ch. 259, 268. ‘An English court can never have 

anything to do with it \renvot]^ except so far as foreign experts may expound the 
doctrine as being part of the lex domidlF, per Maugham J. 

2 Rabel, i. 76. ^ Dicey, p. 67; Falconbridge, op. cit., p. 170. 
5 Colliery. Rwaz (1841), 2 Curt. 855, at p. 859, per Sir Herbert Jenner. 
^ Ibid., at p. 863. The doctrine is ambiguous in the sense that the grounds 

upon which the English judge must arrive at the Belgian decision are far from 
clear. Must he reason on the basis of the actual circumstances of the case, espe¬ 
cially the presence of the assets in England ? Or, must he reason on a false assump¬ 
tion, namely, that the assets are in Belgium? There is judicial authority for both 
views. See Dobrin, 15 37-45. 

825106 F 
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Variable If this third solution is adopted, it is vital to realize that the 
opemion gjygjj Eng-lish judge will depend upon whether 

doctrine the doctrine of partial renvoi is recognized by the particular 
foreign law to which he is referred. The doctrine, for instance 
is repudiated in Italy but recognized in France. Therefore, if 
the issue in England is the intrinsic validity of a will made^by 
a British subject domiciled in Italy, the judge, if he is to make 
an imaginary judicial journey to Italy, will reason as follows: 

An Italian judge would refer the matter to English law, as being 
the national law of the propositus. English law remits the question to 
Italian law as being the lex domicilii. 

Italian law does not accept this remission, since it repudiates the 
partial renvoi doctrine. 

Therefore an Italian judge would apply English internal law.i 

A French domicil, however, would produce the opposite result, 
since a court sitting in France would accept the remission 
from England and would ultimately apply French internal 

Advocates This third solution does not lack support in England and 

foreign America. Certain English decisions, which will be dis- 
court ^ssed later, may be cited in its favour; throughout his life 

octnne maintained its truth; the learned editor of his fifth edition 
was equally strong in advocating its merits ;3 and a modern 
American jurist sums up his conclusions in these words: 

‘When a court is referred by its own conflicts rule to a foreign law, 
It should, as a matter of course, look to the entire foreign law as the 
roreign court would administer it.’^ 

w .w estimating the value of the English decisions, therefore, 
doubtful "• appropriate to consider a few of the objections that may 

value be raised to this foreign court doctrine. The burden of the fol¬ 
lowing pages is that it is objectionable in princihle, is based 
upon unconvincing authority and cannot be said to represent 
the genera rule of English law. It is submitted that, subject to 
certain well-defined exceptions, an English judge, when referred 

by a rule for the choice of law to the legal system of a foreign 
country, is not required to consider whether the renvoi doctrine 
IS recognized by the private international law of either country, 

? [1930] I Ch. 377; w/ra, p. 78. 

Griswold, 51 1183. 
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but must administer the internal law of the legal system to 
which he has been referred. 

The following objections, amongst others, may be directed 
against the doctrine: 

{a) The foreign court doctrine does not necessarily ensure uniform Uniformity 

decisions. The laudable objective of those who favour the doc- 
trine either of partial or of total renvoi is to ensure "that the same thedoctnne 
decision shall be given on the same disputed facts, irrespective 
of the country in which the case is heard. In truth, however, countries 

the doctrine of renvoi^ in whatever form it is expressed, will. 
produce this uniformity only if it is recognized in one of the 
countries concerned and rejected in the other—not if it is 
recognized in both. If, for example, the lex domicilii^ to which 
the English judge is referred, ordains that the case is to be 
decided exactly as the national (English) court would decide it, 
what is the judge to do upon finding that by English law his 
decision is to be exactly what it would be in the country of the 
domicil Where is a halt to be called to the process of passing 
the ball from one judge to another? There is no apparent way 
in which this inextricable circle can be broken—this inter¬ 
national game of lawn tennis be terminated. 

‘No logical reason can be given why if in the one case Massachusetts 
law be taken to refer to the French conHict-of-laws rule, the latter 
should not in turn be held to refer back again to the Massachusetts 
conflict-of-laws rule, and so on ad infinituml'^ 

Uniformity will, indeed, be attained if the lex domicilii repudi¬ 
ates the doctrine of total renvoi^ i.e, if, instead of seeking 
guidance from a foreign judge, it categorically provides that 
the national (English) law shall govern the matter, for in this 
case English internal law will apply and harmony will prevail. 
It is true that the foreign court doctrine is apparently unrecog¬ 
nized in countries outside the British Commonwealth, but none 
the less it is difficult ‘to approve a doctrine which is workable 
only if the other country rejects it'A The fact is, of course, that 
uniformity of decisions is unattainable on any consistent prin¬ 
ciple with regard to matters that are determined in some coun¬ 
tries by the lex pamae^ in others by the lex domicilii,^ 

^ 1% B,r,BXL. s j: 
^ Sebreiber, 31 533. 
3 Lorenzen, 50 KL.y. 753. 
^ Rabel denies this. He says that if the world is split into two contradictory 

systems, some applying the principle of domicil, others the principle of nationality, 
to govern certain matters, then it stands to reason that renvoi, which supplies a 
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Uniformity A second obstaclc to uniformity of decisions is that the 

lost^sLce foreign court doctrine does not require, in fact does not allow, the 
theory does English judge to dou the mantle of his foreign colleague until 

tocks^si- himself has classified the cause of action d But to delay his 
hcation transmigration so long may well result in a decision that would 

have been incomprehensible to the hypothetical foreign judge. 

If, for instance, the English judge classifies the juridical question as 
one concerning the essential validity of a will left by a British subject 
who died domiciled in Italy, he will defer to the decision that would be 
given in such a case by an Italian judge. In the result he will apply 

English internal law. 
But suppose that an Italian judge would have classified the question as 

one concerning the marital rights of the testator and his wife, who were 
both domiciled in Germany at the time of their marriage. In these 
circumstances he would have referred to the internal law of Germany 
as being the law of the matrimonial domicil.^ 

On this hypothesis, there is nothing but discord between what the 
English judge has done and what his Italian counterpart would have 
done. 

Admittedly, it would be heresy for the English judge to 
classify the cause of action in a manner radically opposed to the 
conceptions of his own law, but nevertheless it would seem that 
the foreign court doctrine, if it is to be consistent, should not 
arbitrarily fix the stage at which alien intervention is to occur, 
but should* go the whole way and require every phase of the 
action, except procedure, to be tested according to the foreign 
standards. 

The y Theforeim court doctrine signifies the virtual capitulation of the 
doctrine 77 j- 7 *^7 r 7 ?• /'7**^o* 1 r • ^ *^1 
conflicts ^tigUsn rules jor the choice of Law, btripped ot its verbiage, the 
with the doctrine involves nothing less than a substitution of the foreign 

a^rilffor English choice-of-law rules. In the case, for instance, of 
the choice the British subject who dies intestate domiciled in Italy, the 

® English rule selects the law of Italy as the lex causae,^ but the 
equivalent Italian rule selects the law of England. When, there¬ 
fore, the English judge defers to the decision that an Italian 
judge would have given, he applies the internal law of England 
and thus shows a preference for the Italian selective rule. The 

reasoaable modus vivendi^ cannot be applied in the same manner by the two 
antagonistic groups and at the same time reach uniformity. ‘The English method 
in turn is not to be observed by courts following the nationality principle. 
Theorists should-not demand schematic symmetry just to obtain an argumentum 
ad absurdumJ The Conflict of Laws, A Comparative Study, i. 77. 

^ As to this see supra, pp. 45 et seqq. 
^ Cp. the Maltese Marriage Case, supra, p. 46. 
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English rule is jettisonedj since it does not meet with the ap¬ 
proval of the law-maker in Italy. This, indeed, is the apotheosis 
of comity. In fact, it comes perilously near to a surrender of 
legislative sovereignty.^ Moreover, a rule for the choice of law 
is essentially selective in nature,^ and that it should have no 
other effect than to select another and contradictory rule of 
selection savours of incompatibility and paradox. 

One acute critic, indeed, finds nothing strange in this sur- m 
render to a foreign rule for the choice of law.^ He denies that 
there is any logical reason why an English rule of this nature with the 

should not be taken to indicate the private international law of 
a foreign country rather than its internal law. To regard a choice of 
reference to the lex domicilii as a reference to the internal law 
is, he says, merely to beg the question. This argument, it is 
submitted, ignores both the nature and genesis of a rule for the 
choice of law. The truth is that such a rule is based upon 
substantial grounds of national policy. It represents what 
appears to the enacting authority to be right and proper, hav¬ 
ing regard to the sociological and practical considerations in¬ 
volved. The English principle for instance,-that an intestate’s 
movables shall be distributed according to the law of his last 
domicil is founded on the reasoning that rights of succession 
should in the nature of things depend upon the law of the 
country where the deceased established his permanent home. 
Having voluntarily become an inhabitant of the country, it 
is the view of English law that in this matter he should be on 
the same footing as other inhabitants. Moreover, the natural 
inference is that he submits himself to the law which binds his 
friends and neighbours. This would seem to be his presumed 
intention. Thus, if the reference to the kx domicilii is regarded 
as a reference to whatever internal system the private inter¬ 
national law of the domicil may choose, then not only is the 
deliberate policy of English law reversed, but the probable 
intention of the propositus is ignored. Indeed, his expectations 
may be flouted. He may, for instance, have refrained from 
making a-will, having been content with the local rules govern¬ 
ing intestacy, the purport of which it will have been a simple 
matter for him to ascertain. A quite different set of rules, 
however, may operate if the private international law of his 
domicil is to have effect. 

^ See tlie dissenting judgment of Taschereau J. in the Canadian case of Ross v. 
Ross (1894), 25 Can. S:C.R. 307, See Schreiber, 31 H.L.R. 561-4. 

2 Schreiber, op. cit., p. 533. ^ Griswold, 51 H.L.R. 1176-8. 
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y(c) The foreign court doctrine is difficult to apply. The doctrine 
obliges the English judge to ascertain as a fact the precise 
decision that the foreign court would give. This confronts him 
with two difficulties. 

First, he must ascertain what view prevails at the moment in 
the foreign country with regard to the doctrine oipartial renvoi. 

Secondly, where the foreign rule for the choice of law selects 
the national law of th.& propositus.^ the judge must ascertain what 
is meant by national law. 

Difficulty As we have already seen, the lex causae that emerges from 
application of the doctrine depends inter alia upon whether 

foreign the doctrine of the partial renvoi is recognized by the lex 
'''rmvoi tlomicHH.^ If the court of the domicil would accept the remission 

made to it by English law, it would determine the case accord¬ 
ing to its own internal law; otherwise it would apply the internal 
law of England. This dependence of the rights of the parties 
upon the attitude of the lex domicilii to the renvoi doctrine is 
a cause of acute embarrassment. There are few matters upon 
which it is more difficult to obtain reliable information. In 
Continental countries the views of the jurists upon the doctrine 
not only change from year to year but are frequently divergent 
at any one time, and little reliance can be placed upon the 
decisions of the courts, for, owing to the absence of the prin¬ 
ciple stare decisis., what is decided by one court today may be 
disavowed by another tomorrow.^ One result is that an undue 
influence is possessed by the expert witness. He may be an 
over-zealous partisan of one school or the other, or, though 
learned in the internal law of the domicil, he may be unac¬ 
quainted with the niceties of th.c renvoi doctrine.^ *It is sur¬ 
prising’, says one writer, ‘to see how often judgments of the 
German Supreme Court which are freely criticized in Germany 
as bad law and are in contradiction with the authorities there, 
are quoted by expert witnesses as if they constituted the law of 
the land. * The result is that the English judge may be con¬ 
fronted with a somewhat arduous and invidious task, as witness 
the following remarks of Wynn-Parry J. in a modern case: 

It would be difficult to imagine a harder task than that which 
faces me, namely, of expounding for the first time either to this 
country or to Spain the relevant law of Spain as it would be expounded 

' Supra, p. 63. 

* See Maugham J.,/» r<r [1930] 2 CL 259, 277-8. 
^ 19 Canadian Bar Review, 316 . 

^ ^^^dtlssohn.-Birtho\dy, Renvoi in EngJisi Law, p. zg, note I. 
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by the Supreme Court of Spaioj which up to the present time has made 
no pronouncement on the subjectj and having to base that exposition 
on evidence which satisfies me that on this subject there exists a pro¬ 
found cleavage of legal opinion in Spain and two conflicting decisions 
of courts of inferior jurisdiction.’^ 

The second difficulty that may arise is to ascribe a definite Difficulty 
meaning to the expression 'national law’. When the private 
international law of the country in which the English judge nationai^^'' 
is presumed to sit selects the nationality of the de cujus as the i^wof the 
connecting factor, it becomes necessary to correlate the national 
law with some precise system of internal law by which the 
issue before the court may be determined. This is a simple 
matter when the de cujus is a national of some country, such as 
Sweden, which has a unitary system of territorial law.^ There 
is a single body of internal law applicable throughout the terri¬ 
tory known as Sweden. The position is far different where the 
country of nationality comprises several systems of territorial 
law, as is true of the British Empire and the United States 
of America. What, for instance, is the national law of a British 
subject.^ The expression is, of course, meaningless, for the 
law that governs a British subject in personal matters varies 
according to the unit of the Empire or to the foreign country in 
which he is domiciled. It is one system in England, another in 
Scotland, and so on. The case. In re O'Keefe^ will serve to illus¬ 
trate both the nature of the difficulty and the speciousness of 
the foreign court doctrine. The facts were these: 

The question before the English court was the mode in which the 
movables of X, a spinster who died intestate, were to be distributed. 
X’s father was born in 1835 in what is now called Eire, but at the age 
of 22 he went to India, and except for various stays in Europe lived 
there throughout his life and died in Calcutta in 1885. X was born 
in India in 1860; from 1867 to 1890 she lived in various places in 
England, France and Spain; but in 1890 she settled down in Naples 
and resided there until her death 47 years later. About the year 1878 
she had made a short tour in Eire with her father. She never lost her 
British nationality, but it was held that she had acquired a domicil in 
Italy. 

The law selected by English private international law to govern 

^ In re Duke of Wellington^ [i947] Ch, 506, 515; infray p. 82. 
^ For a stimulating exfosi of the present difficulty see Falconbridge, Conflict 

of Laws (2nd ed.), pp. 202--16. See also a note by J. H. C. Morris, 56 L.Q.R. 

H4-7- 
^ [1940] Ch. 124. 
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the question of distribution was, therefore, the lex domicilii. An 
Italian judge, however, had he been seised of the case, would 
have been referred by the Italian Civil Code to the national law 
of X. He would have rejected any remission made to him by 
the national law, since the partial renvoi doctrine is not adopted 
in Italy. The Civil Code uses the general expression ‘national 
law’ and fails to define what this means when the country of 
nationality contains more than one legal system. Which system 
of internal law, then, out of those having some relation to A, 
would be regarded by an Italian court as applicable ? The issue 
raised by the summons was whether it was the law of England, 
of Eire or of British India. Which of these systems would be 
selected by a court in Italy ? The expert witnesses agreed that 
it would be the law of the country to which X‘belonged’ at the 
time of her death. She certainly did not ‘belong’, whatever that 
may mean, to England in the sense of attracting to herself 
English internal law, for she had spent no appreciable time in 
the country, and, as Pollock once remarked, English law has no 
especial predominance in the British Empire.’' She might per¬ 
haps, by reason of her birth in Calcutta, be regarded as belong¬ 
ing to India, though she had not been there for seventy years. 
The man on the Clapham bus might even be excused for 
thinking that she most properly belonged to the country where 
she had continuously spent the last forty-seven years of her 
life.’^ Crossman J., however, would have none of these. He 
reverted to A’s domicil of origin, and held that she belonged 
to Eire because that was the country where her father was 
domiciled at the time of her birth. In the result, therefore, the 
succession to her property was governed by the law of a country 
which she had never entered except during one short visit 
some sixty years before her death; which was not even a 
separate political unit until sixty-two years after her birth; of 
whose succession laws she was no doubt profoundly and happily 
ignorant; and under the law of which it was impossible in the 
circumstances for her to claim citizenship. The convolutions 
by which such a remarkable result is reached are interesting. 
First, the judge is referred by the English rule to the lex domicilii., 
which in the instant case means the law of the domicil of choice; 

^ 25 L.Q.R. 157; also an editorial note in In rt Askew, [1930] 2 Ch. at 
p. 269. 

Morris points out (56 L.Q^.R. 146) that the summons did not suggest Italian 
law as a possible choice, and he assumes that the decision is no authority against 
the view that the internal law of the domicil should have been applied. 
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then he bows to the superior wisdom of a foreign legislator and 
allows the lex domicilii to be supplanted by the lex patriae-^thtn, 
upon discovering that the lex patriae is meaningless, he throws 
himself back upon the domicil of origin, and thus determines 
the rights of the parties by a legal system which is neither the 
national law nor the lex domicilii as envisaged by the English 
rule for the choice of law. 

Comment is surely superfluous. A decision that is so out of 
touch with the realities of life and so calculated to defeat the 
expectations of the deceased is scarcely a good advertisement 
for the foreign court doctrine.^ 

2. The English decisions 

The following cases are generally cited in support of the 
foreign court doctrine. 
/ Collier v. Rivazd The facts here were as follows: CoiUcr v. 

«/ ^ Ri*va%: 

A British subject, who according to English law was domiciled in formal 

Belgium at the time of his death, had executed seven testamentary 
instruments, a will and six codicils. The will and tw^oftETcodlcils 
haTTeen executed in accordance with the formalities required by 
Belgian internal law. The remaining four codicils.^ though formally 
valid according to the Wills Act, 1837, were not made in the form 
required by Belgian interrmlTawTAccording to the law of Belgium the 
testator had never acquired a domicil in that country, since he had 
not obtained the necessary authorization from the Government. The 
question was whether the instruments could be admitted to probate in 

England. 

Sir Herbert Tenner, after propounding the theory that he must 
sit as a Belgian judge, admitted the will and two codicils to 
probate because they satisfied the formalities of the internal law 
of the country in which the testator was domiciled in the Englis h 
sense; and he extended thFsame indulgence to the remaining 
codicils on the ground that, since the. testator had not acquired 
a domicil in Belgium in the Belgian sense, a judge in Brussels 
would apply Belgian private international law, under which the 
formal validity of the instruments would be tested by English 

internal law. 

^ The difficulty of identifying the law to which a British national is subject 
was ignored in In re Ross {infra, p. 7 8) and In re The Duke of Wellington {infra, 
p. 82). In both cases English law was chosen without argument. 

^ (1841), 2 Curt. 855. 
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Thcrath This decision is open to many criticisms^ It is obvious that 
incaVabie whcn a tule for the choice of law selects a particular legal system 

of general as the one to govern a given question, it is necessary to decide 
application ^^cthcr this mcans the internal law or the private international 

law of the selected system. It cannot mean both, for the private 
international law may indicate some other legal system, the 
internal law of which differs from the internal law of the 

\ Frere v. 
- Frere: 

formal 
validity of 

a will 

selected system. If the question in Collier v. Rivaz had been^ 
not the formal, but the intrinsic, validity of the testamentary 
instruments, if, for instance, some of them had been lawful by 
English internal law but unlawful by Belgian internal law, 
while others had been lawful in Belgium but unlawful in 
England, it would have been impossible to uphold them in 
their totality. Sir H. Jenner, however, had it both ways. He 
held that the formal validity of a will cannot be denied if it 
satisfies either the internal law or the private international law 
of the selected legal system. There is much to be said for this 
benevolent rule in the one case of formal validity, since it is 
obviously desirable that the intention of a testator, clearly ex¬ 
pressed and not intrinsically objectionable, should be respected 
if reasonably possible. What is impossible is that the rule should 
be allowed a general operation.^ 

Moreover, the decision is flatly contradictory to Bremer v. 
Freeman,^ \r}xtre on similar facts the Privy Council held that 
the de cujus was domiciled in France and that the will was 
formally invalid. The same result was reached in Hamilton v. 
Dallas,'^ a case of intestacy. 

^ere v. Frere.^ In this case: 

A British subject domiciled in Malta made a will in England, which 
was formally valid by English lavTSIrt void by the law of Malta, since 
it did not bear the signatures of five witnesses. " ^ 

See especially; Abbot, 24 143; Falconbridge, Conflict of Laws (2nd 
^•)> PP- 143—5? t^i—2-, Morris, 18 5.T.^./.Z.. 43—44; Mendelssohn-Bartholdy, 
Renvoi in Eng/ish Law, pp. 5 8-64. The decision is described by Falconbridge as 
thtfons et origo mali in English Conflict of Laws, 5 3 Z.g.7?. 5 5 2. Lord Wensley- 
dale in Bremer v. Freeman (1857), 10 Moo. P.C. 306, 374, said, ‘The case was 
not regularly contested, which rnakes it of less authority. It was a mere question 
on the parole evidence of the Belgian law which was very short and unsatisfactory.’ 
_ ^ In tAe goods of Lacroix (i 877), 2 P.D. 94, was another case where the English 
judge seems to have applied both the private international law and the internal 
law of Ae domicil. For a neat statement of the facts and the effect of the decision 

Morris, 18 B.T.B.I.L. 42, note 4. It was concerned with formal 

Q ^ T B 4-^ T. ' 10 Moo. P.C. 306; infra, pp. 563, 568. 
M1875), L.R. I Ch. D. 257; 18 B.T.B.I.L. 45. 

(1847), 5 Notes of Cases in the Ecclesiastical and Maritime Courts, 593. 
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According to English private international law, the formal 
validity of this will was a matter for Maltese law as being the 
lex domicilii of the testator. An expert witnessj who admitted 
that he knew of no express-decisions on the question, expressed 
the opinion that such a will made outside the island by a person 
either of Maltese or of foreign domicil or nationality would 
not be adjudged void by the local courts, provided that it 
satisfied the formalities required by the lex loci actus. Sir H. 
Jenner-Fust^ merely repeated the expert opinion and said: 
"Then, can I say that this will is invalid according to the law 
of Malta Certainly not.’ The decision, therefore, is one where 
the reference made by the English rule for the choice of law 
to the lex domicilii was regarded as a reference to the private 
international law of the domicil. Though unsound in principle, 
it again exemplifies an indulgence to testators that is not un¬ 
deserving of sympathy. 

The next case, ^ re Annesleyd' was concerned with the m-inre 0^) 
trinsic validity of a^willT™”^ j 

t An Englishwoman was domiciled at the time of her death in France vahday of j 

according to the principles of English law, but was domiciled in England ^ 
in the eyes of French law, since she had never obtained the authoriza¬ 
tion of the Government which, before 1927, was necessary for the 
acquisition of domicil.3 Her testamentary dispositions were valid by 
English internal law, but invaliHTyTrend^ law, since she had 
failed to leave two-thirds of her property to her children. 

J. held that the validity of the dispositions must be 
.determined by French law. His actual decision, therefore, was 
in accordance with the view that a reference to the law of a 
given country is a reference to- its internal law,"^ but he did not 
reach his conclusion in this simple fashion. He preferred the 
foreign court theory. Two passages^ indicate what was in the 
learned judge’s mind. 

‘I accordingly decide that the domicil of the testatrix at the time of 
her death was French. French law accordingly applies, but the question 

^ Sir H, Jenner had assumed the name of Fust in 1842. 

^ [1926] Ch. 692. 
3 Article 13 of the French civil code provided that a foreigner authorized by 

the Government to establish his domicil in France should enjoy all civil rights 
there, but the benefit of this authorization ceased at the end of five years if the 
foreigner had not applied for naturalization or if his application had been, dis¬ 
missed. Therefore a person might well be domiciled in France according to 
English conceptions but not domiciled there in the eyes of French law. Article 13, 
however, was repealed by a law of 10 August 1927. See 46 Z.Q.i?. 472-“4; 

Journal of Comparative Legisiationy ^ pp. 62-63. 
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reimins: What French law? According to French municipal lawj the 
law applicable in the case of a foreigner not legally’ domiciled in France 
is the law of that person’s nationality, in this case British. But the law 
of that nationality refers the question back to French law, the law 
of the domicil; and the question arises, will the French law accept the 
reference back, or renvoi^ and apply French municipal law?^ 

T have come to the conclusion that I ought to accept the view that 
according to French law the French courts, in administering the 
movable property of a deceased foreigner who, according to the law 
of his country, is domiciled in France, and whose property must, 
according to that law, be applied in accordance with the law of the 
country in which he was domiciled, will apply French municipal law, 
and that even though the deceased had not complied with Article 13 
of the Code.’2 

This language bristles with difficulties. 
In the first place the meaning of the expression Trench 

municipal law’, which appears twice in the opening passage, is 
far from clear. The inference, however, from later parts of the 
judgment is that at the beginning of the sentence it refers to 
French private international law and at the end to French 
internal law. The purport of the passage, therefore, is that 
French private international law refers the matter to the law of 
Mrs. Annesley’s nationality. 

Secondly, this conclusion—that the reference was to the kx 
patriae of the deceased—was fallacious. The French doctrine 
was that the validity of the will was determinable by the lex 
domicilii^ not by the lex patriae^ of the deceased, but that in 
the present case this was represented by English law, since 
she had not acquired a domicil in France according to French 
law.3 

Thirdly, one half of the judgment is inconsistent with the 
other.4* The learned judge insisted, in accordance with estab¬ 
lished authority,5 that the French view with regard to the place 
of domicil was entirely irrelevant, and that he must regard 
Mrs. Annesley as having died domiciled in France. When, 
however, he had made his imaginary journey across the Chan¬ 
nel, instead of ascertaining what law a French court would 

^, [1926] .Cb. at pp. 706-7. 
^ Ibid., at p. 708. For article 13 see supra^ p. 75, note 3. 
^ Fillet, 'Traitipratique ie Droit International Friv^, ii. 607; Niboyet, Manuel 

de Droit International Frivd (1928), S. 733; 36 r.L.T. 731; cited by J. H. C. 
Morris, 18 40, note 5. 

^ J. H. C. Morris, 18 BTBJ.L, 40. 
^ ^upra, pp. 51-52. 
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administer in the case of a person domiciled in France^ he did 
just the opposite and regarded himself as sitting in Paris deal¬ 
ing with the affairs of a person not domiciled in Franced He 
said in effect: ‘I am bound to regard the deceased as having 
died domiciled in France’; but when he assumed the role of a 
French judge he recanted and said in effect: 'Now I am pre¬ 
pared to regard her as having died domiciled in England.’ 

It is reasonably clear, however, that he ultimately reached involved 
the haven of French internal law by following the routine of 
the foreign court doctrine: 

English private international law refers the matter to French law as 
being the lex domicilii, 

A French judge would be referred by his own rules to English law. 
He would, however^, find himself referred back by English private 

international law to French law. 
Partial renvoi is recognized in France. ^ 
Therefore, a French court would accept the remission, and in the 

result would apply French internal law. 

It is noteworthy, however, that there was an alternative and Correct 

simpler ground upon which the learned judge would have Referred, 
preferred to base his decision had he not conceived himself to but not 
be bound by previous authorities. This, the direct antithesis of 
the approach that we have just considered, was that the natural 
meaning of the expression ‘the law of a country’ is the internal 
law of the country in question. 

‘When we say that French law applies to the administration of the 
personal estate of an Englishman who dies domiciled in France, we 
mean that French municipal law which France applies in the case of 
Frenchmen.’2 

Article 13 of the French Code which was in force at the Position if 
time of In re Annesley^ and which required the authorization re%nnely 
of the Government for the acquisition of a domicil, has since were to 

been repealed.^ Therefore, if a similar case were to arise now, 
the deceased would be domiciled in France according both to 
English and to French law ^ Further, since the rule of private 
international law recognized in both countries is that the 

^ See generally Falconbridge, op. cit., pp- 159 et seqq. 
^ At p. 709. This view was rejected by Luxmoore J. in In re Ross, [1930] 

I Ch. 377, 402; in a later case, In re Askew, [1930] 2 Gh. 259, 278, Maugham J. 
considered that there was ‘much to be said for if. ^ Supra, p. 75, note 3. 

^ This is not certain, however, for the English and French views as to what 
constitutes domicil differ slightly, more insistence being placed by English law 
upon the animus manendi \ 19 ‘Journal of Comparative Legislation, 243. 
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intrinsic validity of a will is governed by the lex domicilii of the 
testator, the application of French internal law would raise no 

controversy. 
In re Ross-. Another case concerned with the intrinsic validity of a will 

intrinsic • r T> i 
validity Inre RossJ 

The testatrixj a British subject^ who was domiciled in Italy^, both in 
the English and the Italian sense, disposed of her property by a will 
which excluded her son from the iistTFbeneficiaries. This exclusion 
was justifiable by English internal law, but contrary to Italian internal 
law which required that one-half of the property should go to the son 
as his legitimaportio. She left land in Italy and movable property both in 
England and Italy. 

Lnxmoore T. held with regard to the movables that in accor- 
3a^e with the English rule for the choice of law the claim of 
the son to his legitima portio must be determined by Italian law 
as being the lex domicilii of the testatrix. He then put the 
question—What is meant by the lex domicilii ? 

‘Does the phrase, so far as the English law is concerned, mean only 
that part of the domiciliary law which is applicable to nationals of 
the country of domicil (sometimes called the “municipal law” or the 
“internal law”); or does it mean the whole law of the country of domi¬ 
cil, including the rules of private international law administered by its 
tribunals ? If the former contention is correct, then the English court, 
in deciding a case like the present, is not concerned to inquire what the 
courts of the country of domicil would in fact decide in the particular 
case, but what the courts of the domicil would decide if propositus 
instead of being domiciled in the foreign country, was also a national 
of that country. Whereas if the latter view is the correct one, the 
English court is solely concerned to inquire what the courts of the 
country of domicil would in fact decide in the particular case. In my 
opinion the latter is the correct view, as laid down by the English 
decisions. . . 

In the result the learned judge applied English internal law 
and disallowed the claim of the son. An Italian judge would 
have given the same decision. He would have referred the 
matter to the lex patriae and would have rejected the remission 
made to him by that law. 

As regards the land, the English rule for the choice of law 
referred the judge to Italian law as being lex situs, The 
expert evidence showed that an Italian court would again turn 
to the lex patriae and would adopt the rule of English internal 

[1930] I 'Cli. 377. 
^ Ibid., at pp. 38 8-9. 

I-' 
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law applicable to land situated in England and belonging to 
an English testator. It was held once more, therefore, that the 
claim of the son failed. 

In this way Mrs. Ross was allowed to evade one of the 
cardinal rules of the legal system, the protection of which she 
had enjoyed for the last fifty-one years of her life. 

The next case. In re Askewraised an issue of legitimacy, i^re \ 

English marriage settlement made upon the marriage of X, 
a British subject domiciled in England, with his first wife, T, it was ^ 
provided that X, if he married again, might revoke in part the settled 
trusts and make a new appointment to the children of 'such subsequent 

marriage\ Some time before 19X, who had long been separated 
from Yj obtained a German domicil. In 1911, having obtained a 
divorce from the competent German court, he married Z, in Berlin. 
Some time before the divorce a daughter had been born to X and Z in 
Switzerland. In 1913 X exercised his power of revocation and made an 
appointment in favour of his daughter. 

The question before the English court was the validity of this 
appointment. 

The short and correct answer to this question, and one that Correct 

would have involved no reference to private international law, 
is that the daughter of Z was in no sense a child of the ‘sub- overlooked 

sequent marriage’, for the only marriage subsisting at the time 
of her birth was that between X and T. She might be legiti¬ 
mate, but she could not possibly be the child of a non-existing 
marriage.2 This fact, however, was not brought to the notice 
of the trial judge, Maugham J., who insisted that the validity The 
of the appointment depended upon whether the daughter was 
legitimate. She could not claim legitimacy under the Legiti-judge 
macy Act, 1926,3 since at the time of her birth her father was 
married to someone other than her mother.^ By English private 
international law, however, her legitimacy depended upon 
whether the German lex domicilii that was applicable to her 
father both at the time of her birth and also at the time of 
his marriage to Z recognized legitimatio per subsequens matrix' 
monium. 

In such a case, however, German private international law 
refers the matter to Xhjt lex patriae of the father. Moreover, the 
doctrine oi partial renvoi is generally accepted in Germany. If, 
therefore, a German court were required to pronounce upon 

^ [1930] 2 Ck. 259; followed in Collins v. X-G. (1931), 145 L.T. 551. 
In re Wich^ Marriage 

3 Infra, p. 430. 4 s. i (2). 
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the legitimacy of Z’s daughter, it would first refer to English 
law, and then, upon finding a remission made by English law 
to the kx domicilii., would accept this and apply German internal 
law. In other words, if the English reference to the lex domicilii 
is a reference to the private international law of the domicil, 
the daughter would be legitimate. Maugham J. felt that both 
on principle and on the authorities he was obliged to consider 
the private international law of Germany. He therefore decided 
in favour of the legitimacy of the daughter and the validity of 
the appointment. 

Katia^. Another case touching upon the foreign court theory is 
iiuestate V. Nahas,^ which was an appeal to the Privy Council from 

succession tSe3upreme Court of Palestine. 

/ The problem here was to ascertain the legal system that governed 
the order of intestate succession to Mulk land (i.e. land in absolute 
ownership) situated in Palestine. The legislation of Palestine provided 
that, where the deceased owner was neither a Palestinian citizen nor a 
member of one of the religious communities, his Mulk land should be 
distributed in accordance with his national law. It also provided, how¬ 
ever, that if the national law referred the question to the lex situs^ then 
the lex situs should be applied by a Palestinian court. 

The deceased owner in the present case was neither a citizen of Pales¬ 
tine nor a member of one of the religious communities, but a Lebanese 
national. The rule of Lebanese law is that succession to land situated 
outside the Lebanon shall be governed by the lex situs. 

The Supreme Court of Palestine held that the succession was to be 
governed by Palestinian law. This decision was affirmed by the Privy 
Council. 

Correct It IS difficult to imagine how the decision could have been 
different. The court of first instance was bound by Palestinian 

decision law, which categorically ordained that in the circumstances 
under consideration there must be a reference to the national 
law, but that a remission, if any, made by that law must be 

I accepted. In other words, there was a statutory obligation to 
I accept the doctrine oi'partial renvoL 

The Privy Unfortunately, the Privy Council, not content with this 
delivered an academic disquisition in favour of the 

ikZn foreign court theory and, after citing the two cases oi In re Ross 
and In re Askew^ seized the opportunity to deliver the following 
obiter dictum: 

‘In the English courts phrases which refer to the national law of a 
propositus are prima facie to be construed, not as referring to the law 

^ [i94.i]A.C. 403. 
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which the courts of that country would apply in the case of its own 
national domiciled in its own country with regard (when the situation 
of the property is relevant) to property in its own country, but to the 
law which the courts of that country would apply to the particular case 
of the propositus^ having regard to what in their view is his domicil (if 
they consider that to be relevant) and having regard to the situation of 
the property in question (if they consider that to be relevant).’^ 

This broadside merits four observations. Objections 
First, it was otiose in the instant circumstances, since there to the 

was a statutory obligation binding upon the Palestinian court 
to apply the law which the Lebanese courts ‘would apply to the 
particular case of the propositus'. 

Secondly, ‘English courts', so far as is known, are never 
referred to the national law of the propositus. It may be, of 
course, that this observation is a quibble, and that even with 
the substitution of ‘the law of the domicil' for ‘the national law’ 
the dictum was intended to represent the true position. If this 
substitution is justifiable, it is submitted once more that the 
view expressed is fallacious. 

Thirdly, the Privy Council was sitting in England to hear an 
appeal from a Palestinian court and as such was constitutionally 
obliged to expound the private international law of Palestine. 
Its exposition of that law is, therefore, not authoritative upon 
the rules of English private international law. 

Fourthly, the observation that regard must be had to what in 
the view of the foreign court was the domicil of the deceased, 
if it is intended to be of general import, offends the cardinal 
principle that the English view upon the place of domicil must 
alone prevail. 

The next decision is Armitaye v. the one relevant case, Armiage^ 
except In re Askew^ not concerned with the post-mortuary 1 
destination of property. divorce | 

The fundamental rule is that a foreign divorce will not be 
recognized as valid in England unless it has been granted in 
the country in which the husband was domiciled at the time of 
the proceedings. A divorce granted according to the internal 
law of such country is valid in England, even though granted 
for a reason not sufficient by English internal law. 

In Armitage v. A.the husband was domiciled in New York. 
His wife obtained a divorce in South Dakota upon a ground which 

^ Ibid., at p. 413- 
^ [1906] P. 135. For criticisms of the decision see 24 Canadian Bar Review^ 

73, Falconbridge, op. cit, pp, 220--7. 

825106 G 
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was sufficient neither by New York nor by English internal law. The 
evidence' showed^ however, that a court in New York, had it been 
seised of the case, would have recognized the South Dakotan decree as 
valid. 

Sir Gorell Barnes held that the validity of the decree must also 
be recognized in England. 

Thedeci- This decision, that a divorce decree will be upheld in Eng- 

pTts^tL validity is admitted either by the internal law or by 
foreign the private international law of the domicil, is a clear authority 

docTr^ne support of the foreign court doctrine. Moreover, within the 
strict limits to which it is confined, it will no doubt remain 
unchallenged, for it is obviously of paramount importance that 
this particular aspect of marital status should be subject as far 
as possible to a common determining factor. The more univer¬ 
sal the recognition granted to the view of the lex domicilii^ the 
less danger there is that a person will rank as married in one 
country but unmarried in another. 

^ In re The kst decisiou is In re The Duke of Wellin^tond where the 
WeUingtonz foUoWS: ~ 

Duke of Wellington, a British subject domiciled in England, 
left two wills, one dealing with his Spanish, the other with his English 
poperty. • 

By the former he left his land in Spain to the person who would 
succeed both to his English dukedom and to his Spanish dukedom of 
Ciudad Rodrigo.^ He died a bachelor, with the result that by the 

mternaTlawTFE his English dukedom passed to his uncle, while 
by the internal law of Spain his sister succeeded to the Spanish dukedom. 
Therefore, the Spanish land remained undisposed of, since there was no 
one person qualified to take both dukedoms. 

The problem, therefore, was to identify the person to whom the 
Spanish land passed, and this depended upon whether the solu¬ 
tion was to be found in the internal law of Spain or of England, 
By the former, the testator was entitled to devise only half of his 
land, the other half passing as on intestacy by English inter¬ 
nal law, the land would pass to the next Duke of Wellington 
under the residuary gift contained in the English will. 

Wynn-Parry J. decided in favour of English internal law 
fo£jheTonowmg*''^^]sonsTThieEn^ 

first instance to Spanish law, which, 

' [1947] CL sod, 
* This •will also disposed of his movables in Spain. 
* This difference is not brought out in the report, see 64 Z.g.J?. 266. 
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having regard to such cases as In re Ross,'^ meant the private 
international law of Spain; the Spanish code provides that 
testate and intestate succession shall be determined by the 
national law of the deceased, whatever be the country in which 
the property is situated; therefore, the question was whether a 
Spanish court, having thus been referred to the national (Eng¬ 
lish) law, would accept the remission made by that law to the 
lex situs. In short, was the doctrine of -partial renvoi recognized 
in Spain? After considering the conflicting evidence of the 
expert witnesses and the conflicting decisions of two Spanish 
courts of first instance, the learned judge reached the conclu¬ 
sion that a court in Spain would not accept the remission made 
by the national law. Therefore, the present duke was entitled 
to the land under the English will. 

3. The present law 

This review of the principal decisions discloses that the Foreign 
foreign court doctrine is not of general application. With two 
exceptions,^ the issue has been confined to the post-mortuary of limited 
disposition of property, and there has never been any sugges- application 
tion that the doctrine is to be extended to the field of com¬ 
mercial law or, indeed, to every question affecting testacy and 
intestacy. In the countless cases dealing with such matters as 
contracts, insurance, sale of movables, gifts inter vivos or mortis 
causa, mortgages, negotiable instruments, partnerships, disso¬ 
lution of foreign companies, and so on, the English courts, 
when referred to ‘the law’ of a foreign country, have never had 
the slightest hesitation in applying the internal law of that 
country.3 Nevertheless, the decisions, few though they are, 
stand. They perhaps show that the judges, in considering 
whether the reference may not be to the private international 
law of the chosen country, have taken the view ‘that the various 
categories of cases merit individual consideration in the light of 
expediency’ and that the entire problem is not to be decided on 
a priori reasoning.'*- One writer, who has done much to illu¬ 
minate the subject, suggests that the renvoi doctrine cannot be 

* Supra, p. 78. 
* In re Askew, supra, p. 79 (legitimation); Armitage v. A.-G., supra, p. 81 

(foreign divorce). 
^ In re United Railways of the Havana and Regia Warehouses Ltd., [1960] 

Ct. 5 2, -where at p. 97 it was said per curiam: ‘Had it been necessary to decide the 
point. .., we should have been disposed to hold that the principle of renvoi finds 
no place in the field of contract’. -* Rabel, i. 72. 
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rejected in toto, since it has proved to be a useful and justifiable 
expedient for the solution of at least certain special questions.^ 
The conclusion, in fact, is that in general a reference made by 
an English rule for the choice of law to a foreign legal system 
is to the internal law, not to the private international law, of 
the chosen system, but that this general principle is subject to 
the following exceptions. 

First, grant of probate will not be denied to a will of mov¬ 
ables on the ground of formal invalidity if the instrument is 
formally valid according to the private international law, 
though not according to the internal law, of the governing 
legal system.2 Also, where the essential validity of a will^ or the 
intestate succession to movables"'- is determinable by the law of 
a foreign country, the view that would be taken of the matter 
by the foreign judge, if he were seised of the case, must be 
adopted. 

Secondly, a divorce recognized as valid by the private inter¬ 
national law, though not by the internal law, of the governing 
system (lex causae) will be recognized as valid by an English 
court.5 

Thirdly, where a question arises of the right to foreign 
immovables, as in Ross v. Ross^ the English court will ad¬ 
minister the private international law of the country where the 
immovables are situated, if it would be administered by a court 
of the situs seised of the same question.''^ This may be justified 
on the ground that it promotes the security of title.® 

Fourthly, if the English rule for the choice of law refers a 
disputed title to movables to their lex situs zX. the time when the 
alleged title was said to have been acquired, it is probable that 
the court will apply the internal system of law that a court of 
the situs would apply in the particular circumstances of the case.’ 

Fifthly, the implication of Taezanowska v. Taezanowski'^^ 

^ Falconbridge, 6 Vanderbilt Law Review, 708. 
2 Coliter Y. Rivaz, supra, p. 73; Frere v. Frere^ supra, p. 74. 
3 In re Annesiey, supra, p. 75; in re Ross, supra, p. 78. 
^ In re O*Keefe, supra, p. 71. 
5 Armitage y. A,-G., supra, p. 8r, and infra, p. 394. 
^ Supra, p. 78, 
^ In re Ross, supra, In re Duke of Wellington, supra, p. 8 2; SchneideVs 

Estate, 96 N.T.S. 652 (Surr. Ct. 1950), discussed 4 LL.Q. 268--9; 
6 Fanderbilt Law Review, 725 et seqq. See the American Restatement, S. 8. 

^ Yntexm, Canadian Bar Review, 
^ Cp. GoetsekiusY. Brigbtman 245 N.Y. 186; infra, p. 394. 

[1957] P* 301; see also [1959] I W.L;R. 1021:. 
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seems to be tliat a reference to the place of celebration of 
marriage is a reference to the whole law of that place. 

After the law to govern the main question before the court The 
has been ascertained by the application of, the relevant rule for 
the choice of law—after it has been ruled, for instance, in an 
action for breach of contract that the governing law is the law 
of Greece—a further rule for the choice of law may be required 
in order to answer some subsidiary question that affects the 
main issue. 

Suppose that a contract between X and T", which according to Eng¬ 
lish private international law falls to be governed by the law of GreecCj 
is alleged to have been broken by T. X dies, but by Greek law his right 
of action survives to his widow. The latter now pursues the cause of 
action in England, but it is pleaded that she is not JT’s widow, since the 
marriage solemnized between her and X\n England was formally void. 
It was valid according to the English rule for the choice of law, but 
void according to the Greek rule. 

The main problem, whether there has been a breach of con¬ 
tract, is clearly determinable by Greek law, but must the 
subsidiary problem of the validity of the marriage also be 
referred to that law.^ A question of this nature has been 
aptly termed by Wolff the 'incidental questionV though the 
less satisfactory expression 'preliminary question’ is in more 
general use. Jurists differ on the subject. Some favour the choice 
of law rules of the foruniy others argue that the law which governs 
the principal question must govern throughout.^ Anglo-Ameri¬ 
can judges have never directly considered these opposing views. 
What they do in practice, in circumstances which are said 
by jurists to raise this controversy, varies according to the class 
of case under review. If it is one in which they are referred to 
the internal law of a foreign country, as in the example of the 
contract given above, they separate the incidental from the 
main question and apply the appropriate English choice of 
law rule to each. But if it is one of those exceptional cases in 
which the doctrine of total renvoi requires the whole law of the 
foreign country to be followed, then both the main and the 
incidental questions are referred to that law. If, for instance, 

^ Private International Law^ p, 206. 
^ Robertson, op. cit., pp. 13 5 et seqq.; Breslauer, Private International Law 

of Succession^ p. 18; Nussbaum, Principles of Private International Law, pp. 
104.-9; Wolff, pp. 2o6~I2; 54 611--12; 62 L.Q,R, 89, book review by 
J. H. C. Morris; Falconbridge, 17 Canadian Bar Review, 377—8; 53 L.Q.R. 564; 
Dicey, pp. 57-63. 
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the case is one of succession to Italian immovables and it is 
denied that owing to the invalidity of her marriage the claimant , 
is not the widow of the deceased owner, the Italian rule for 
the choice of law governing the question should on principle 
be preferred if it differs from the English rule. 

TheHa^e It remains to add that a Convention, designed to reconcile the 
clash between the lex domicilii and the lex patriae—by far the 
most usual situation to raise a problem of renvoi—was con¬ 
cluded at The Hague in 1951. Its most important feature is 
a remarkable concession in favour of the lex domicilii made by 
those delegates at the conference representing countries that 
favour the principle of nationality, for the crucial article pro¬ 
vides as follows: 

When the country of a person’s domicil adopts the principle of 
nationality and the country of nationality adopts the principle of domicil, 

every contracting State shall apply the internal law of the domicil.* 

The advantages of this rule, if it were to become English law, 
would be obvious. There would be less need for litigation, since 
cases such as In re O’Keefe'^ and In re Ross^ would present no 
difficulty; litigation, where necessary, would be less protracted 
and therefore less expensive, since the baffling inquiry relating 
to foreign views on the doctrine of partial renvoi would no : > 
longer be necessary; and questions concerning wills and in- 
testacies would be resolved according to the internal law of the 
country in which the deceased had established his permanent 
home. 

There is, however, no occasion to consider the convention in 
more detail, since it still awaits ratification by Great Britain.^ 

* Article I. ^ p. 71. 3 Supra,-g. jZ. 
* First Report of the Private International Law Committee, Cmd. 9068. For 

a fuller account of the convention see 3 8 Grotius Society Transactions, 3 5—39. 
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GENERAL PRINCIPLES RELATING TO 

JURISDICTION 

A, Persons to whom the jurisdiction of English courts is applicable. Pages 87-106. 

(i) Persons who cannot sue. Pages 87-88. 
(ii) Persons who cannot be sued. Pages 88-106. 

B, The competence of English courts to entertain actions. Pages 106-22. 

(i) Actions in personam. Pages 107-9. 
(ii) Actions /;? rem. Pages 109-11. 

(iii) Assumed jurisdiction over actions in personam. Pages 111-22. 

C, Jurisdiction to stay actions. Pages 122-7. The two principal matters that require consideration here Scope of 

are, first, whether the jurisdiction of the English courts 
may be invoked by or against all persons in the world 

indifferently, and secondly, whether the competence of the 
courts to exercise jurisdiction over persons who are amenable 
thereto is in any manner restricted. We will, therefore, deal 
separately with: 

A. Persons to whom the jurisdiction of English courts is 
applicable; and 

B. The competence of English courts to entertain actions. 

A. PERSONS TO WHOM THE JURISDICTION OF 

THE ENGLISH COURTS IS AVAILABLE 

. The general rule is that all persons may invoke or may General 
become subject to the jurisdiction of the English courts, even 
though they are foreign by nationality or by domicil and even 
though the cause of action has arisen abroad or is otherwise 
intimately connected with a foreign country. Exceptionally, 
however, there are certain persons who cannot invoke the 
jurisdiction and certain persons against whom it cannot be 
enforced. 

{^Persons who cannot sue. 

The one person disabled from suing in an English court is Alien 
the alien enemy. Before a person can bear this character, there 
must, of course, be a state of war between Great Britain and an 
enemy country at the time of the attempted proceedings, and 
whether the countries are still at war despite the cessation 
of hostilities is conclusively settled by a certificate from the 
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Secretary of State for Foreign Affairs.^ Given a state of war, 
however, the question whether a person is an alien enemy does 
not depend upon his nationality but upon where he resides 
or carries on business. A British subject or a neutral who is 
voluntarily resident, or who is carrying on business, in enemy 
territory or in territory under the effective control of the enemy 
is treated as an alien enemy and is in the same position as a 
subject of hostile nationality resident in hostile territory.2 A 
person of hostile nationality who is within the King’s peace, 
as, for example, when he is resident in England under a cartel^ 
or by permission of the Crown,^ is temporarily free from his 
enemy character and may invoke the jurisdiction.^ 

Alien An alien enemy can neither initiate an action nor continue 
cannTt^l onc that was commenced before hostilities.* 

Men The disability of suing is based upon public policy, but there 
enemy can are no Considerations of public policy which make it desirable 

‘’*®“*‘‘to suspend actions against alien enemies, and it is now well 
established that they may be sued.7 Moreover, when sued they 
can plead a set-off in diminution of the claim of the plaintiff, 
they can take all the usual procedural steps, and they are at 
liberty to challenge an adverse judgment by appealing to a 
higher tribunal.* 

(^i)jTersons who cannot be sued. 

Sovereigns and sovereign states. The persons who are immune 

■ R. V. Bottrill, [194.7] K.B. 41 (C.A.). 
^ Per curiam^ Porter v. Freudenberg^ [^9^5] ^ Sovrackt 

{p,o,) V. Fan Udens Scheefvart en Agentuur Maatschappij {N.F. Gebr.'), [1943] 
A.C. 203. See 58 L.Q.R. 191. For the purposes of the Trading with the Enemy 
Act, 1939, which penalizes persons having intercourse with the enemy, de facto 
residence, though not voluntary, is sufficient, Famvakas v. Custodian of Enemy 
Property, [1952] 2 Q.B. 183. ^ (1799), i C. Rob. 195, 201. 

4 e.g. when he was registered under the Aliens Restriction Act, 1914; Princess 
Fhum and Taxis v. Mo Jit, [1915] i Ch. 58. 

^ Johnstone v. Pedlar, [1921] 2 A.C. 262. 
^ Porter v. Freudenberg, supra. An alien enemy, respondent to a petition for the 

revocation of a patent, has been allowed, however, to amend his specification by 
way of disclaimer, since this constitutes a defence to the petition; In re Stahlzoerk 
Becker Aktiengesellschafds Patent, [1917] 2 Ch. 272. His right of action is gene¬ 
rally abrogated, but sometimes merely suspended; see Ertel Buber IB Co. v. Rio 
Tinto Co., [1918] A.C. 260; Schering Ltd. v. Stockko/ms Enskilda Bank Jktie- 
bolag, [1946] A.C. 219; Cheshire and Fifoot, The Law of Contract (5 th ed.), 
pp. 280-2. 

^ Robinson tB Co. y. Continental Insurance Co. of Mannheim, [1915] i K.B. 
154; Porter v. Freudenberg, supra. 

^ Porter y. Freudenberg, i KB. 
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from the jurisdiction of the, English courts, despite their pre¬ 
sence in England, are sovereigns and diplomatic officers. 

In accordance with the maxim par in parent non habetimxmimty 

imperium^ the English courts are fully committed to the view 
that they will not exercise jurisdiction over the person or the sonaiiy 

property of a foreign sovereign State unless it is willing to 
submit to process.^ The law has been reduced to two proposi¬ 
tions by Lord Atkin: 

‘The first is that the courts of a country will not implead a foreign 
sovereign, that is, they will not by their process make him against 
his will a party to legal proceedings, whether the proceedings involve 
process against his person or seek to recover from him specific property 

or damages. 
‘The second is that they will not by their process, whether the 

sovereign is a party to the proceedings or not, seize or detain property 
which is his or of which he is in possession or control. . . . 

‘I draw attention to the fact that there are two distinct immunities 
appertaining to foreigri sovereigns: for at times they tend to become 
confused: and it is not always clear from the decisions whether the 
judges are dealing with the one or the other or both. It seems to me 
clear that, in a simple case of a writ in rem issued by our Admiralty 
court in a claim for collision damage against the owners of a public ship 
of a sovereign State in which the ship is arrested, both principles are 
broken. The sovereign is impleaded and his property is seized.’^ 

The writ referred to by Lord Atkin is one ‘directed primarily 
against the ship and accordingly, through the ship, against all 
persons claiming any right or interest in the ship’.^ It is clear, 
therefore, that to issue such a writ in respect of sovereign prop¬ 
erty would be to bring the sovereign into court by means of 
his property instead of by means of his person, since he would 
be forced either to appear and to submit to the jurisdiction or to 

I The Cristinay [1938] A.C. 485; The Arantzazu Mendi, [1939] 
^ The Crisiina, supra, The subject of immunity has been fully 

discussed and a project for its reform prepared by the Institute of International 
Law, see Annuaire de Plnstitut de Droit International (1952), vol. i, pp. i-i 36. 
Unlike Great Britain, most countries have repudiated the doctrine of absolute 
immunity and they tend to distinguish between acts jure imperii and z.cis jure 

gestionis. There is immunity as regards the former, but not the latter; Annuaire de 
iUnstitut de Droit Internationaili()^j), pp. 112-21 (Sir Hersch Lauterpacht). 
For the French practice see 27 B.T.BJX, 293 et seqq. An Inter-Departmentd 
Committee, set up to make recommendations upon , the law of immunity, found 
the subject so difficult that it was unable to make a report; House of Commons 
Debates, vol 511, coL 81 (Feb. 13, 1953)* 

3 The Jupitery [1924] F» 236, per Hill J., at p. 238. 
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allow judgment to go against kis propert7 by defaults An early 
case on the matter is The Parlement Bel^e 

A cross-channel steamer belonging to the Belgian Government, 
which carried not only the public mails but also merchandise and 
passengers for hire, came into collision with an English steam-tug 
lying at anchor in Dover Harbour. An action brought against the 
steamer was^'stayed for want of jurisdiction, the Court of Appeal hold¬ 
ing that the immunity enjoyed by the Belgian Government was not 
lost by reason of the ship having been used for trading purposes. 

Personal There is no limit to the immunity in the case of the sovereign 
immunity personally. If he comes to this country, even under an assumed 

name, and enters into contracts and other engagements under 
the guise of an ordinary private person, no action can be enter¬ 
tained against him if he chooses to object to the jurisdiction.'^ 

Proprietary Whether thcrc is any limit to the immunity where an interest 
un' property to which an action relates is claimed by a sovereign 

toiled is not so clear, for the difficulty is to define what is meant by an 
interest sufficient to justify a stay of proceedings.. It is obvious 
that if the bare assertion of a right in the property were to 
be regarded as sufficient, the doctrine of immunity might be 
nothing but a cloak for injustice. It can, at any rate, be affirmed 
that in the following cases the immunity is unlimited. 

(i) Sever- First, whcre the sovereign State is the admitted owner of the 
eign ad- subject-mattcr of the suit, as in the case of a warship Or of the 

cross-channel steamer in The Parlement Beige. 

(ii) Sover¬ 
eign in 

possession 

Secondly, where the sovereign State, though not owner, is 
in de facto possession of the subject-matter through its own 
servants.^ This was the position in The Cristina.^ 

' After a privately owned ship, The Cristina^ registered at Bilbao.^ had 
left Spain and was en route to Cardiff^ the Spanish Republican Govern¬ 
ment, at that time recognized by Great Britain as the sovereign 
government of Spain, issued a decree requisitioning all vessels registered 
at Bilbao. Later, the Spanish Consul at pardiff dismissed all officers 
and members of the crew not in sympathy with the Republican cause 
and appointed a new master and crew on behalf of his government. 

It was held that a writ in rem issued by the owners claiming 
possession of the vessel must be set aside. The English courts 

* The Jupiter^ [1924] P* 238; Broadmayne^ [^9^^] 
P. 64, at pp. 73“74,/»<fr Bickford L.J. 

^ (1880), L.R. 5 P.D. 197; The Jupiter, [1924] P. 236. 
3 Migkelly. Bultan of Johore,\i%<^A^ i Q.B. 149. 
^ The Gagara, [1919] P. 95; The Cristina, [1938] A.C. 485. 
> [1938] A.C. 485. 



SOVEREIGN IMMUNITY 91 

are not prepared to displace a de facto possession obtained with¬ 
out a breach of the peace by the agent of a foreign sovereign. 

Thirdly^ the immunity applies without restriction where the (m) Sover- 
sovereign, though neither owner nor in de facto possession, is ^ISroi 
in control of the subject-matter. A familiar illustration of this 
position is where a privately owned ship is requisitioned by the 
sovereign, but left in the charge of the master and crew 
appointed by the owner. In such a case the ship is fublicis usibus 
destinata and is exempt from process while employed in the 
service of the sovereign.^ 

Finally, the inimunity is unrestricted in respect of chattels (iv) Sover- 
to which a sovereign State has an immediate right of possession, 
as, for example, where goods are in the de facto possession of its immediate 
bailee. In U,S.A, v. Dollfus MiezetCie S.A. & Bank ofEnzland,^ 
for instance, the facts were these : 

During the war of 1939 the American Army recovered sixty- 
four gold bars belonging to a French company that the Germans had 
seized at Limoges and carried off to Germany. In accordance with an 
agreement between the Allies, the gold was deposited with the Bank 
of England pending its ultimate distribution between the U.S.A., 
France and the U.K. The Bank sold thirteen of the bars by mistake 

but were still in possession of fifty-one. 

The action of the French company against the bank, claim¬ 
ing delivery of the fifty-one bars and alternatively damages, was 
set aside for want of jurisdiction. The meaning of ‘possession 
in connexion with immunity, it was affirmed, must not be 
allowed to stand on such nice and subtle distinctions as that 
between the possession of a servant strictly so called and the 
possession of a bailee at will. In the words of Lord Radcliffe: 

*The property of a sovereign State, which is an abstraction, must be 
in the physical possession of some actual person and I do not see any 
distinction of substance in a matter of this kind between the possession 
of a servant of the State and the possession of its bailee when the bail¬ 
ment is of such a nature as that of the Bank in this case. ^ 

On the other hand, the action by the company, in so far as it 
claimed damages for the conversion of the thirteen bars, was 
allowed to continue, since the bank had terminated the bail¬ 
ment by its own wrongful act and had thus removed the 
‘protective umbrella^ of immunity in the sense that it no longer 
held the gold on behalf of a sovereign State.^ 

I Tbe BroaJma^ne,[i<)i6] P. 64; The Jrantza%u Mendi, [1939] ^.C. 256. 
> [1952] A.C.'sSz. 3 Ibid., at p. 618. Lord Tucker at pp. 622-3. 
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iteetiUe decided by the House of Lords in B-ahim- 
'to*X«/»/po/a V. Nizam of Hyderabad that the’Hocffihe 6Fimmunky*may — 

vesu/b invoked where the subject-matter of the suit is a 
''”orei^ in action, for otherwise the anomalous result would be that 
sovereign if a bank held chattels as bailee for a foreign State and was also 

indebted to the same State on current account the doctrine 
would apply in the former, but not in the latter, case. The facts 
before the House of Lords were these: 

of the invasion of Hyderabad by Indian troops, Moin, 

the Finance Minister of the Nizam’s Government, persuaded Rahim- 
toola, the High Commissioner for Pakistan in the United Kingdom, 
to accept a transfer of over a million pounds that was standing to the 
credit of the Nizam’s Government with the Westminster Bank in 
London. This transfer was effected without the Nizam’s authority 
or consent, but with the consent of the Foreign Minister of Pakistan. 
The State of Hyderabad, before its liquidation by India, transferred its 
interest in this sum of money to the Nizam, who later claimed it in an 
action brought against Moin, Rahimtoola, and the Westminster Bank. 

The crucial issue on these facts was whether Rahimtoola took 
the transfer as a private person, in which case there would be 
no question of immunity, or whether he took it either as the 
agent or the alter ego of tlxe Pakistan Government. If he acted 
in either of the last two capacities, he was obviously identified 
with that Government, which therefore could demand that the 
action be stayed. The majority of the Law Lords held that he 
acted as agent. Thus, the Government of Pakistan ‘had an 
immediate and direct right to sue the bank in its own name for 
payment of this money, and in that sense it had a legal title. 
It had full control of this chose in action'Lord Denning 
disagreed with this finding, but none the less held that the 

claim was not cognizable by the English courts since it arose out 
of an inter-governmental transaction and therefore was better 
solved by inter-governmental negotiations. 

categories of cases already considered cover the 
sovereign Situation where the ouster of a sovereign State from its existing 

possession or control is the object of the legal pro- 
between ceedings. \Vhat raises a far more complex problem, however, 

is an attempt by a sovereign to intervene in an action between 
two thirdTparties and to obtain a stay of proceedings on the 
ground that it possesses, for instance, a contractual interest to 

* [1958] A.C. 379. For discussions of this decision, see 7 /. y C.L.O. 176- 
87521 165-9 (F. A. Mann). 

^ Lord Reid at p. 400. 
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the property to which the action relates. In such a case the court 
is faced with a dilemma. On the one hand the court itself 
offends the principle of immunity if it requires the sovereign to 
establish a claim; on the other hand, it can scarcely be content 
with the bare assertion of a claim that may or may not in fact 
be baseless.'' Dealing with this latter position, Lord Greene in 
Haile Selassie v. Qahle and Wireless Ltd.,'^ remarked: 

‘It would be a strange result if a person claiming property in the 
hands of, or a debt alleged to be due by, a private individual in this 
country, were to be deprived of the right to have his claim adjudicated 
upon by the courts merely because a claim to the property or the debt 
had been put forward on behalf of a foreign sovereign.’ 

The facts of the case itself were these: 

By a contract made in 1935 between the defendants and the Ethio- Haile 

pian Director of Posts acting on behalf of the Emperor Haile Selassie, 
the defendants agreed to pay to the Emperor a proportion of the charges wireless 
received by sending cables to and from Addis Ababa. In May, 1936, Ltd. 

Italy annexed the Empire of Ethiopia and thereafter the British 
Government recognized the Italian Government as the de facto sove¬ 
reign of the country, though it still recognized the Emperor as de jure 

sovereign. 
The Emperor brought the present action in 1937 for the recovery of 

^^10,613. 11. 3d., the amount due to him under the contract of 1935. 
The Italian Ambassador then notified the defendants that the above 
sum was claimed by his Government. 

In view of this claim Bennett J, ordered that all further pro¬ 
ceedings should be stayed. The Court of Appeal, however, dis¬ 
charged this order, holding that a sovereign cannot enforce the 
stay of an action to which it is not a party merely by putting 
forward a claim to an interest in the res litigiosa, 

‘But where property which is not proved or admitted to belong to, 
or to be in the possession of, a foreign sovereign or his agent is in the 
possession of a third party, and the plaintiff claims it from that third 
party, and the issue in the action is whether or not the property belongs 

■ to the plaintiff or to the foreign sovereign, the very question to be 
decided is one which requires to be answered in favour of the sovereign’s 
title before it can be asserted that that title is being questioned.^ 

The implication of this passage is that, when the sovereign 
is not a party to the action, his possessory or proprietary 

* See the remarks of Lord Radcliffe in U,S.J. v. DoIIfus Mieg et Cle B.A. 

Bank of England^ [ i o c 2] A.C. 5 8 2, at p. 616. 

^ [1938] CL 839, at p. 84.5. 3 Ibid., at p. 844. 
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interest in the subject-matter must either be admitted or proved 
before immunity from the jurisdiction will be recognized. 

A somewhat similar situation arose in Juan Tsmael & Co/ 
Inc.y V. Indonesian Govern^ where the facts were these: I 

The owners of a vessel issued a writ in rem^ addressed to all parties 
interested, by which they claimed that legal possession of the vessel 
should be decreed in their favour. The Indonesian Republic, to whom 
the vessel had been chartered under a charter party now expired, 
moved to set the writ aside on the ground that their agent had made a 
contract with the owners’ agent for the purchase of the vessel. 

The Privy Council rejected this claim to immunity, being 
satisfied that the contractual title claimed was 'manifestly 
defective’, since the owners’ agent, as the agent of the Republic 
well knew, had no authority to sell the vessel. 

As regards the burden of proof imposed upon a sovereign 
State which claims an interest in the subject-matter of an action 
between third parties, the Board expressed the following 
opinion: 

‘The sovereign State is not bound as a condition of obtaining 
immunity to prove its title to the interest claimed, but it must produce 
evidence to satisfy the court that its claim is not merely illusory, nor 
founded on a title manifestly defective. The court must be satisfied 
that conflicting rights have to be decided in relation to the foreign 
Government’s claim. When the court reaches that point it must decline 
to decide the rights and must stay the action, but it ought not to stay 
the action before that point is reached.’^ 

It is submitted with respect that this is guidance of doubtful 
value. A manifestly defective title as in the instant case is one 
thing, but whether the title is illusory may be more difficult to 
determine. The title claimed by the’ Italian Government in 
Haile Selassie s case can scarcely be described as illusory, and 
yet, rightly it is submitted, the Court of Appeal refused to 
apply the doctrine of immunity. Again, as Lord Denning asked 
when referring in a later case to the statement of the Privy 
Council: ‘What degree of evidence is needed for this purpose} 
And if the foreign Government produces some evidence, is it 
not open to the plaintiff to displace it?’^ In truth, the line 
between substantial and unsubstantial claims defies precise 
definition, and it seems preferable in the interests of common 

^ [1955] A.C. 72. See discussion in 4 /. CX.Q. 469; 18 MX*R, 184. 
^ Ibid., at pp. 89-90. 
^ Rahimtooia v. Mzam of Hyderabad, [195 8] A.C. 379, at p. 416. 
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justice to maintain the principle formulated by Lord Atkin^ 
and others and expressed by Jenkins J. in the following words: 

‘Where the principle of immunity is invoked in cases in which the 
foreign sovereign State is not itself sued, but which concern property in 
which the foreign sovereign State claims some proprietary or possessory 
interest, then, in the absence of a proved or admitted right of property 
in the foreign sovereign State, possession or control by it of the thing in 
suit is a condition essential to the application of the principle.’^ 

It is difficult to believe that the courts will depart from the 
principle formulated by the learned judge. 

A clear exception to the doctrine of immunity occurs where immunity 
a foreign sovereign is one of the claimants to a trust fund 
falling within the jurisdiction of the English court.^ In suchtionofa 
a case the Court of Chancery treats the administration of the 
trust as its domestic responsibility and it is prepared to deter¬ 
mine the right of the beneficiaries, even though these may 
possibly or certainly include a foreign sovereign.^ 

The question which has been much canvassed, but never Quaere 
decided in England, is whether the doctrine of immunity can 
be successfully invoked where the action concerns immovables excluded 
situated in England. If, for instance, the Government of the 
U.S.A. has taken a lease of a house in London for the accom- land 
modation of some mission which is not part of its diplomatic 
entourage^^ can the lessor sue for the recovery of rent or to 
recover possession under the proviso for re-entry if the covenant 
to repair has been broken Sir Robert Phillimore said obiter 
that ‘the exemption from suit is deemed not to apply to im¬ 
movable property’,^ and Westlake, after remarking that ‘no 
court can be expected to renounce the determination of the 
property in its soiF,^ described as unimaginable the suggestion 

^ The K.C. 4e.<)0, 

^ Doilfus Mieg et Compagnie v. Bank of England^ [1949] Cb. 369, at p. 3 82* 
. 3 Lariviere v. Morgan (1872), L.R. 7 Ck 550; on apped sui^ mm, Morgan v. 

Larwiere (1875), L.R. 7 H.L. 423, the House of Lords admitted the exception, 
but held that in the circumstances no trust existed. 

^ See the remarks of Lord Radcliffe in v. Doilfus Mieg et Cie S,A, 

^ Bank of England, [1952] A.C. 582, at pp. 617-18. 
s If the house were occupied by a diplomatic envoy, another principle of 

immunity would apply; p. 103. 
^ Case put by Sir Eric Beckett in the Annuaire of Me Institut de Droit Inter’- 

national for 1952, p. 72. 
The Charkkh (i 873) L.R. 4 Ad. k Ecc. 59, at p. 97. ' 

® Private International Law (4th ed.), p. 247; (7th ed.), p. 267. 
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that a mortgagee of English land could not have his usual 
remedies in England merely because the mortgagor was a 
foreign sovereign d 

There is no English decision which supports or rejects 
Westlake’s opinion and, though the question was argued with 
great learning by counsel in a modern case before the Privy 
Council, the Board was not required in the circumstances to 
provide an answer and it refrained from expressing an opinion 
one way or the otherd It would seem, however, that West¬ 
lake’s opinion is correct. Where the immunity clearly applies, 
as, for example, in the case of an action relating to a ship, a 
person claiming to be the owner can, at any rate in theory, seek 
his remedy in the courts of the foreign sovereign and he may 
well succeed if a right of action is available there similar to that 
given by the Crown Proceedings Act, 1947.^ But no foreign 
court is competent to adjudicate upon a claim to land in Eng¬ 
land, and if the English court is to be deprived of jurisdiction 
there is no tribunal in the, world by which justice can be done. 

The English doctrine, established by the Parlement Belge^^ 
nature 7t that a ship belonging to a foreign sovereign is immune from the 
the Eng-jurisdiction of the courts even though it is used for commercial 

trine purposes, has promoted little but injustice m the changed 
conditions of the world. This became evident soon after the 
European war of 1914 when States continued to carry' on trade 
with ships that originally they had requisitioned solely for the 
better prosecution of hostilities, with the result that a number 
of vessels were sailing the seas immune from all liabilities. 
Thus in the Pom Alexandre^^ a former German ship that had 
been requisitioned by the Portuguese Government ran aground 
in 1919 at the entrance to the Mersey while she was carrying 
cork shavings for a private trading company. Proceedings 
brought by the salvors for the services that they had rendered 
were stayed on the ground that the vessel was public national 
property. 

That Sovereign States which engage in the sea-carrying 
trade should be relieved of the obligations to which private 
shipowners are subject is unjust, if indeed not preposterous.^ 

^ Westlake, Private International Law (4th ed.), p. 249. 
^ Johorej Sultan of Abubakar Tunku Aris Bendahar^ [1952] A.C. 318. 

AH tke foreign, authorities on either side were collected by counsel and the argu¬ 
ments provide a storehouse of learning for the curious. 

^ ro & II Geo, VI, c. 44. 
^ (1880) L.R. 5 P.D. 197; supra, p. 90. s [1920] P. 30. 

By the Immunity of State Ships Convention, concluded at Brussels in 1926 
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Moreover^ the injustice has been increased by the emergence 
of welfare and totalitarian States, for the activities of sovereign 
governments, originally mainly political, have now expanded 
immeasurably both in extent and scope. States tend more and 
more to enter the field of commerce, even to the extent of carry¬ 
ing on the business of buying and selling goods.^ It is, indeed, 
often said to be incompatible with the dignity of a-sovereign 
that he should be subjected to the jurisdiction of a foreign 
court, but the obvious riposte to this is that if he deigns to 
descend into the market-place and to compete with private 
traders he should not stand upon his dignity when threatened 
with legal proceedings. In the words of Lord Denning: Tt is 
more in keeping with the dignity of a foreign sovereign to 
submit himself to the rule of law than to claim to be above itd^ 
The present English doctrine is in fact so out of tune with the 
times that the failure of the legislature to restrict its field of 
application is a little surprising. Many legal systems have 
retreated from the principle of absolute immunity by distin¬ 
guishing between acta imperii in respect of which immunity 
can be demanded and acta gestionis which are freely subject to 
the jurisdiction of foreign courts; and the State Department at 
Washington has announced that it will no longer favour claims 
to immunity with regard to business transactions.^ 

The status of a foreign sovereign is a matter of which the Proof of 

court takes judicial notice, that is to say it is a matter which 
the court is either assumed to know or to have the means of 
discovering without embarking upon a contentious inquiry.^ 
Where it is doubtful whether a person enjoys sufficient 

and amended by a protocol in 1934, provides that commercial vessels and cargoes 
belonging to States shall be justiciable to the same extent as if privately owned. 
The convention, however, has not been ratified by Great Britain. By 1938 it had 
been ratified by Germany, Italy, Holland, Belgium, Estonia, Poland, Brazil, 
Chile, Hungary, the Netherlands, Norway, Romania, and Sweden. 

^ See, for example, Baccus S.R.L, v. Servido Nadonal del Trigo, [1957] 
I Q.B. 438; infra, p. 100. As to the legal aspects of State trading, see 25 

B,T.B.LL, 34-51 (J. E. S. Fawcett). 
^ Rahlmtoola v. Nizam of Hyderabad, [1958] A.C. 379, at p. 418. See also 

The Cristina, [1938] A.C. 485, at pp. 521-3, fer Lord Maugham. 
^ Department of State Bulletin, June 23rd, 1952, pp. 984-5. See also the 

suggestion of Lord Denning in Rakimtoola v. Nizam of Hyderabad, [1958] A.C. 
379 at p. 422, that the immunity of a sovereign should depend upon the nature of 
the dispute. The need for the reform of the English doctrine is fuUy canvassed by 
Judge Sir Hersch Lauterpacht in 28 B.T.B.LL. 220-72, and by A. B. Lyons in 
^2, Transactions of the Grotius Sodeiy,6i-%i. 

^ Migkell Y. Sultan ofjohore, [1894] i Q.B. 149, per Kay L.J., at p. 161. 

825106 H 
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independence to entitle him to immunity, as, for instance, in the 
case of a ruler in Malaya^ or in a case after the India Indepen¬ 
dence Act, 1947, of a former ruler of an independent state in 
India,^ the court must apply in the normal case to the Secretary 
of State for Foreign Affairs or if the alleged sovereign resides 
in the British Commonwealth, then to the Commonwealth 
Relations Office. The answer is final and conclusive and cannot 
be questioned either by the parties or by the court.^ 

‘The reason is, I think, obvious. Our State cannot speak with two 
voices on such a matter, the judiciary saying one thing, the executive 
another. Our Sovereign has to decide whom he will recognize as a 
fellow sovereign in the family of States5 and the relations of the foreign 
State with ours in the matter of State immunities must flow from that 
decision alone.’^ 

Distinction The same rules apply to the delicate situation that arises 
between T^hcii two coutendiiis: bodics each claim to be the sovereisrn 

fa£to and ^ ^ ^ ^ ® 
jcjure Cjovernment or a toreign country, as was the case, lor instance, 

sovereign (during the revolutiou that broke out in Spain in 1936. At one 
stage, for instance, in the Spanish civil war, the British Govern¬ 
ment recognized the Spanish Republican Government as the 
dejure Government of the whole of Spain, but at the same time 
it also recognized the insurgent Government of General Franco 
as the Government de facto of certain areas of the country in 
which the nationalist intervention had succeeded. The duty of 
the court in such circumstances is to treat the acts of the de 
facto Government within the area in question as unquestionable, 
and conversely to treat the acts of the de jure Government 
within the same area as mere nullities.® 

The recognition of a foreign Government dates back to the 
time when it gained de facto control over a particular territory, 
but only with regard to persons and property within that 

* Mighell V. Sultan ofjokore, [1894] i Q.B. 149, per Kay L.J., atp. 161. 
^ Sayce v. Ameer Ruler Sadig Mohammad Ah hast Bakawalpur State, [1952] 

2 Q.B. 390. 
* Foster V. Globe Venture Syndicate Ltd., [1900] i Ch. 81:; Buff Develop¬ 

ment Co. V. Kelantan Government, [1924] A.C. 797. 
The Arantscascu Mendi, [1939] A.C. 256, at p. 264, per Lord Atkin. 

® Banco de Bilbao sr. Sancha, [193^] 2 K.B. 176 and authorities there cited. For 
different types of recognition see igB.T.B.LL. 238. ‘A dejure Government 

is one which in the opinion of the person using the phrase ought to possess the 
powers of sovereignty, though at the time it may be deprived of them. A 
Government is one which is really in possession of them, although the possession 
may be wrongful or precarious’; Wheaton, International Law (5 th English ed.), 
p. 36, adopted by Scrutton, L.J., V. [1921] 3 K.B. 5 32, 543. 
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territory. Thus acts done before such recognition by the 
former sovereign in territory "within his control are unaffected.^ 

A difficult question arises when an action is brought against Proof of 
a corporation, such as the United States Shipping Board or the 
Polish Economic Bank, which claims to be an emanation of a wrpora- 
foreign State and therefore entitled to sovereign status. The 
status of such a defendant body is not one of which judicial 
notice is possible, nor one upon which a Secretary of State has 
ever given a certificate.^ The court must decide the question 
upon evidence. The onus lies upon the defendant corporation 
to prove what its position is under its own law, and with regard 
to this the English courts have taken the view that the best 
evidence is an affidavit or certificate given by the ambassador of 
the foreign State in question. An affidavit which declares that the 
corporation is a department of State is not, however, conclusive, 
for it is open to the plaintiff to adduce evidence to the contrary. 

The particular problem that has troubled the courts in this 
context arises where the affidavit declares that the corporation, 
though a department of State, is a separate legal entity distinct 
from that State. For instance, in Krajina v. Tass Agency'^ (which 
was an action to recover damages for a libel published in a 
weekly paper called The Soviet Monitor)^ the Russian ambassa¬ 
dor certified that the Agency was statutorily entitled to ‘all the 
rights of a juridical person’ and that it was a department of 
the Soviet State ‘exercising the rights of a legal entity’. Again, 
in a case brought eight years later, the Spanish ambassador in 
London stated that a body called Servicio Nacional del Trigo 
was a department of the Ministry of Agriculture in Madrid, 
but the additional expert evidence, accepted by both parties 
to the action, showed that it was a distinct legal person in 
the sense that it possessed its own corporate existence."^ The ' 
suggestion that such a body should be afforded immunity is 
open to at least three doubts. 
'"^IrstTlfThe^ doctrine of immunity is the desire objections 

to preserve a foreign sovereign’s dignity, as the judges have 
constantly affirmed, there seems no sound reason why suchmunity 
solicitTude should be shown for the dignity of an independent 
corporation created by that sovereign. 

* BogusfawsMV. Gdynia-Ameryka Lime 
2 309. 
^ [1949] 2 A.E.R. 274. 
^ Baccus 8v. Servicio Nacional Jel Trigo, [1957] i Q.B. 438. See 6 

/. (Sf CX.Q. 290 et seqq. (K. W. Wedderbum). 
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Secondly, that a corporation, at one and the same time, can 
be both an organ of the State and also a juristic person separate 
from the State seems a little illogical. 

Thirdly, it seems doubtful policy to extend the doctrine of 
immunity to the point of allowing a trading corporation to 
avoid legal proceedings to which its rivals are exposed. This 
particular objection is well illustrated by the second of the two 
cases mentioned above—Baccus S.R,L, v. Servido Nadonal del 
TrigoJ 

The plaintiffs were a company carrying on business in Italy; the 
defendants who, as we have seen, were alleged to be a department of the 
Spanish Ministry of Agriculture, had been incorporated for the pur¬ 
pose of buying and selling grain and other cereals. Two contracts, by 
which the defendants agreed to sell 26,000 tons of rye to the plaintiffs, 
provided that any dispute between the parties should be submitted ‘to 
the jurisdiction of the technical courts at London’. When they were 
sued for breach of contract in the High Court, the defendants claimed 
immunity. 

In this type of case the Court of Appeal has resisted the 
opportunity to temper the doctrine of immunity. In Krajina's 
Case^ it found that the separate existence of the Tass Agency 
had not been proved, and therefore the argument that a legal 
entity distinct from the State cannot demand immunity failed 
in limine. Two of the Lords Justices expressed the opinion that 
proof of a separate existence would not necessarily exclude the 
right of immunity, but Singleton L.J. expressed considerable 
doubt about extending the right to a corporate body carrying 
on business in this country. In the Baccus Case^ the majority 
held that the Servido Nadonal del Trigo was entitled to im¬ 
munity notwithstanding its admitted existence as a separate 
legal entity. The passage of time, however, had only served to 
fortify the doubts of Singleton L.J. He dissented, holding that 
no sound reason could be found for allowing a legal entity set 
up by a Sovereign State to escape from the jurisdiction of the 
English court.3 

Sovereign Proceedings brought against a foreign sovereign must be 
juris- stayed if he remains passive or if he moves to set the writ aside, 

diction but it is always open to him to waive his immunity and to sub¬ 
mit to the jurisdiction. A submission is ineffective unless it is 
made by some person with the authority of the foreign sove- 
reign, who has knowledge of the right to be waived and who 

^ [*957] I ^ Supra, ■p.qq. 
* [1937] I Q-B-438. at p. 463. 
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appreciates the effect of the English law of procedure^ It is 
equally ineffective unless it is made ex facie the courts i.e. made 
at the time when the jurisdiction is invoked, not at some earlier 
time. Thus a foreign sovereign can repudiate a solemn promise 
by which he has agreed to submit to the jurisdiction of the 
English court in the event of a dispute arisin-g between him and 
the promisee.^- An agreement for future submission is Sterile- 
Waiver, in fact, is effective only where the sovereign himself 
invokes the jurisdiction as a plaintiff or where he appears as a 
defendant without objection and fights the case on its merits, 
or where he is bound by treaty to submit to the particular 
proceedings that have been brought against him.3 

According to English law, a submission made in one of these Effect of 

three ways is severely limited in extent. It is not a submission 
to the jurisdiction generally. Its only effect is to enable the 
court to do justice in the matter actually referred to it for 
decision.^ Thus, if a foreign sovereign brings an action and 
thereby submits to the jurisdiction, a counter-claim set up by 
the defendant is not within the submission unless it is directly 
related to the plaintiff's cause of action. 

Tf the waiver is by appearing as defendant and arguing on the merits 
it will extend only to the case disclosed in the writ or pleadings and 
the plaintiff will not subsequently be able to widen the scope of his 
action by amendment of the pleadings or otherwise, unless there is a 
new waiver to cover the amendment. If it is a waiver by appearing as 
plaintiff, the court will have jurisdiction to decide on matters put before 
it by the defendant only to the extent that justice requires that the court 

^ Baccus S,R.L. v. Bervicio Nacional del TrigOy [1957] i Q-B. 348 at p. 473, 
Parker LJ. In that case the defendants entered an appearance a month after 

the writ was served on them, but were allowed to withdraw this submission some 

two years later on the ground that the person who made it had no knowledge of 
the right to be waived and that he had acted without the authority of his superiors. 

2 Duff Development Co. v. Kelantan Government^ [1924] A.C. 797 (but as 

to the effect of this decision, see 34 B.T.B.LL. 260-73, E. J. Cohn); Kahan v. 

Pakistan Federation, [1951] 2 K.B. 1003. 
3 This last possibility, designed to meet the exigencies of Civil Air Transport 

now frequently carried on by Government bodies, is envisaged by the Adminis¬ 

tration of Justice Act, 1938, s. 13, which provides that if States enter into a con¬ 

vention by which they agree to render themselves or their property liable to 

proceedings in the courts of other States and if H.M. certifies by Order-in-Council 

that the convention has come into force as respects England, every foreign State 

adhering to the convention shall be deemed to have submitted to any proceedings 

to which it is made a party in the Supreme Court. 
^ Duff Development Co. v. Kelantan Government, [1923] i Ch. 385, at 

p. 417,Lord Sterndale; at p. 421,Lord Warrington. 
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should consider them in order that it can pronounce on the plaintiff’s 
claim.’i 

Thus where the South African Government applied to the 
court for the appointment of a new trustee of a fund into which 
the defendants, concessionaires of a railway in the Transvaal, 
had paid a large sum of money, it was held that a counter-claim 
for damages in respect of an alleged breach of the concession 
by the Government must be struck out. Its object was not to 
mitigate the particular relief sought by the sovereign plaintiff, 
but to obtain a decision upon a dispute not raised by the state¬ 
ment of claim.2 In a later case, a counter-claim for damages 
for a slander alleged to have been uttered by the plaintiffs was 
^ruck out of an action for breach of contract brought by the 
High Commissioner for India and the Indian Union.3 

Within these limits, however, i.e. for the purpose of the very 
proceedings to which submission has been made, the sovereign 
IS bound by the English rules relating to counter-claims and 
defences, and also by procedural requirements, such as the 
obligation to make discovery of facts or documents or to give 
security for costs.^ ^ 

A ?^^”^ission to the jurisdiction made by a sovereign is a 
judgment submission to tiic Ultimate judgment of the court, but it is not 

cxecti:' ^ submission to the enforcement of the judgment. It merely 
confers the JUS dtcendi upon the court, empowering it to declare 
the rights of the parties.^ Therefore, any property belonging 
to him and situated in England is immune from execution 
unless he makes a further submission.^ 

Judgment and execution are two different things. . . . The initial 
submission to the jurisdiction ... does not preclude the sovereign State 
trom now invoking that international comity which induces this 
country to decline to exercise by means of its courts any of its territorial 
jurisdiction over the property of a sovereign State within its territory.’2 

•2 n’ I'lnstitut de Droit International (igcz), i. 70. 

Norlti^^TQ'^Tgo Franco-Beige du CAeminde Fer du 

334 *S-B. i34-.See9/.efC.Z.e. 

(^^76), 3 Ch.D. 62 (costs); Priokau v. 

uff Demlofment Co, v. KelantamGovernment^ [1923! i Ch 28c at D ao7 
argument of counsel. a 305 at p. 407, 

7 V. Kelantan Government^ supra. 

and i?Frliice^ }' obtains in the U.S.A. ana in r ranee, 42 Transactions of the Grotius Society, 75. 
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Ambassadors and other diplomatic officers. 

It has long been recognized that the representatives in this 
country of a sovereign State are sent on the faith that they shall 
have the same immunity from adverse jurisdiction as the sove- oncers 
reign power whom they represents The Diplomatic Privileges 
Actj 17085^ which is declaratory though not exhaustive of 
the common law,^ provides in accordance with this principle 
that an ambassador accredited to this country cannot be sued 
against his will. He is exempt frorft civil and criminal liability. 
This immunity is shared by his personal family, i.e. by his 
wife and children if still under his parental control,"^ and by 
his diplomatic family, as it is sometimes called, namely, his 
counsellors, secretaries, clerks and domestic servants^ A consul 
is not a diplomatic envoy and is immune from jurisdiction only 
to a limited extent. His archives and the official papers kept at 
the consulate are inviolable and he is not liable either to civil or 
criminal proceedings for acts performed in his official capacity 
and falling within the functions of a consular officer. In contrast 
to a diplomatic officer, however, he is liable in respect of his 
private transactions.^ This disparity, now that certain countries 
such as the United States of America have amalgamated their 
diplomatic and consular services, is calculated to cause em- 
barrassment.7 

The immunity is absolute in the case of an ambassador or pub¬ 
lic minister and his family and remains effective even though he 
engages in private trading, but it does not extend to the servants 
of the Embassy so far as they engage in trading transactions.® 

A diplomatic officer may waive his privilege, but he can do Diplomatic 
this effectively only if he has full knowledge of his rights, and 

^ The Pariemeni Beige (1880), 5 P.D. 197, 207 fer curiam\ Dickinson 

Dei Soiar^ [^93^] i K.B. 376. For a detailed account of tke rules governing 
diplomatic immunity see 30 116—51; 31 B,T,BJ.L, 299—340 

(A. B. Lyons). See further, 40 Transactions of the Grotius Society, 65 et seqq. 
^ 7 Anne, c. 12. For an account of the circumstances leading up to this statute 

see Blackstone’s i. 255. 

3 TheAma%one,\ic^\o\P. Sp, 
In re C. {An iff 

5 Engelke v. Musmann, [1928] A.C. 43 3, 450, fer Lord PhiHimore. 

*^ 21 pp. 34 et seqq. (article by Sir Eric Beckett). 
7 The United Kingdom made a Consular Convention with the U.S.A. in 

1949; 25 280. 

® Proviso to 7 Anne, c. 12 \ Taylor v. Best (1854), 14 C.B. 487, at Si9, P^ 
Jervis C.J.; The Porto Alexandre, [1920] P. 30, at y]\ Eeathfieli v. Chilton 

(1767), 4 Burr. 2016; Viveash v. Becker (1814), 3 M. Sc S. 284; Musmann v. 
[1928] I K.B. 90, 103. 
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provided that he first obtains the consent of his sovereign or 
of his official superior.^ His immunity is the immunity of the 
ambassador and ultimately that of the Government which he 
represents, so that if it is waived by the ambassador or by the 
Government it ceases.^ 

Jisual for an ambassador to furnish the Foreign Office 
a list of persons engaged in the Embassy, and it has now 

been established that if the Foreign Office accepts this list and 
informs the court that it includes the name of some person 
against whom it is sought to take judicial proceedings, the in¬ 
formation is final and conclusive upon his status.^ In En?elke v 

^ ' Musmann -A —' 

defendant to an action for the recovery of arrears of house rent 
Ir applied to set aside the writ on the ground that he was a member of the 

German Embassy. The plaintiff, who contended that the defendant 
was a consul and therefore not entitled to immunity from the juris¬ 
diction, applied for leave to cross-examine him upon this matter. Leave 

was given, but upon an appeal from the order the Attorney-General 
appeared at the request of the Foreign Office and informed the court 
that the defendant had been accepted by the British Government as 
a member of the staff of the German Ambassador under the style of 
Consular Secretary. It was held by the House of Lords that this state¬ 
ment was binding on the court. 

Lord Phillimore, after showing that the British Government 
may refuse to accept any person tendered by an ambassador as 
a member of his staff, saidis 

‘When therefore the certificate from the Foreign Office was 
delivered by the Attorney-General, k was not, as suggested on behalf 

u A P ^ piece of hearsay evidence, a mere narrative of what 
the Ambassador had told the Foreign Office. It was a statement of what 
the Secretary of State, on behalf of His Majesty, had done, not what he 
was doin^d hoc or what he was believing and repeating, but what the 
Foreign Office had done. The certificate is no attempt on the part of 
the executive to interfere with the judiciary of the country. The status 
which gives the privilege has already been created by the Crown in 
virtue of Its prerogative, in order to administer its relations with a 
foreign country in accordance with international law.’ 

Procedure Normally the Foreign Office supplies the information upon 
the request of the court or of one of the litigants, though in 

' Dickinson v. Del Solar, [10301 r K B 376 

^ V. ^.R., [1941] I K.B. 454. 

M C.B 487; In re Republic of Bolivia Exploration 
c>ynel:caie, [igif] i CL 13^; In re Suarez, [1918] i Ch. 176. 

Dttgelke v.Musntann, [1^28] A.C.i3S- s Ibid., p. 451. 
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cases of importance the Law officers may intervene and them¬ 
selves inform the courtd In Price v. Griffin^ however, where 
the United States Vice-Consul was sued for breach of promise 
of marriage, the Foreign Office wrote a letter to the court claim¬ 
ing diplomatic immunity for the defendant on the ground that 
he was a member of the embassy staff, and this was accepted 
as conclusive by Birkett J. This was peculiar in at least two 
respects: it is not usual for the Foreign Office to zct proprio 
motUj and the normal practice is to certify merely the status of 
the official, leaving it to the court to decide whether this entitles 
him to diplomatic immunity. 

The immunity of an ambassador is not confined merely to Duration 
the period during which he is accredited to the English sove- 
reign, but continues for such period after presentation of his 
letters of recall as is reasonably necessary for the winding up 
of his official business and his private affairs. The fact that his 
successor enters upon his official duties before the termination 
of this reasonable period does not affect the immunity.^ But 
if he is dismissed and his immunity waived by his sovereign, 
no extension of the immunity is allowed.^ 

The International Organizations (Immunities and Privi- Extension 
leges) Act, 1950, which consolidates the Diplomatic Privileges to 

(Extension) Acts, 1944, 1946, and 1950, provides that all or organiza- 

some of the privileges and immunities specified in the schedule 
to the Act may be conferred by Order in Council upon the 
following organizations and their members 

(i) International organizations,such as the United Nations, the 
International Court of Justice, and the International Labour 

Office. 
(ii) Representatives and high officers of such organizations, persons 

employed by them on missions, members of their official staff and 
members of committees^ 

(iii) Other officers of the organization^ and members of the families of 
high officers.^ 

^ 26 434. 
^ The Times newspaper, 20 February 1948; 2 LL.Q. 266; but more ade¬ 

quately stated and discussed 26 B.T.B.LL, 433“7 (A* B. Lyons). 
3 Magdalena Steam Navigation Company v. Martin (1859), 2 E. k E. 94; 

Musurus Bey v. Gadban, [1894] 2 S-®* 35^* 
^ RexY.J.B.f [1941] I K.B.454. 5 See 4 LL.Q. 245--7. 
^ Intemationd Organizations (Immunities and Privileges) Act, 1950, paras. 

I (i), (2) (<2) ; Schedule Part I. 
^ Ibid., para, i (2) {b); Schedule, Part IL 

® Ibid., para. 1,(2) (^r). 
^ Ibid., Schedule, Part IV, para. 13. 
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The maximum immunities that may be granted to an organiza¬ 
tion or to a member thereof vary with each case. Thus, high 
officers and members of committees and missions may be put 
on the same footing as a foreign ambassador with regard to 
immunity from suit and legal process, inviolability of residence, 
and exemption from taxes,' but the maximum privileges of 
other officers and servants are limited to immunity from suit 
and legal process in respect of things done in the course of 
their employment and to exemption from income-tax upon 
their official salaries.^ 

The Diplomatic Immunities Restriction Act, 1955, provides 
that if the personal immunities enjoyed by the envoys of a 
foreign sovereign Power exceed in any respect those granted 
in the territories of such Power to an envoy of Her Majesty, 
they may be withdrawn by Order in Council to such extent and 
in respect of such classes of persons as appears proper.^ It is 
also provided that no citizen of the United Kingdom and 
Colonies shall be entitled to personal immunities,^ though this 
prohibition does not extend to any immunity enjoyed by virtue 
of an office held before the passing of the Act.s The expression 
‘personal immunities’ means 

‘immunity from suit or legal process (except in respect of things done 
or omitted to be done in the course of performance of official duties) 
and inviolability of residence’.^ 

THE COMPETENCE OF ENGLISH COURTS TO 

ENTERTAIN ACTIONS ^ 

(i) Actions in personam. Pages 107-9. 

(ii) Actions in rem. Pages 109—11. 

(iii) Assumed jurisdiction over actions in personam. Pages 111-22. 

Scope of Our object now is to discuss what is sometimes called juris- 
tbeinquiry fiction Tattofie fefsonae^ i.e. to specify the persons against 

whom an action containing a foreign element will lie. This 
question^ must be considered under three heads, for we must 
first distinguish the action in personam from the action in rem^ 
and then deal with the exceptional cases in which the court 
has statutory authority to assume jurisdiction over persons 
who are absent from England. / 

International Organizations (Immunities and Privileges) Act, 1050, 
Schedule, Part IL 2 jyd.. Schedule, Part III. 

! ^ ^ Ibid., S. 2 (i). 
■ Ibid., S. 2 (2). 6 Ibid., S. 3 (1). 
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(i)^^ctions in personam. 

' An action in personam., better called an action inter partesj Meaning of 

is one that is brougkt in order to settle the rights of the parties 
as between themselves, but only between themselves, whether 
it relates'to an obligation or, as in the case of detinue, to chattels. ■ 
In the words of Holmes J.: 

Tf the technical object of the suit is to establish a claim against some 
particular person ... or to bar some individual claim or objection, so 
that only certain persons are entitled to be heard in defence, the action 
is in personam.^ although it may concern the right to, or the possession 
of, a tangible thing. 

English law bears out another statement of Holmes J,, that junsdic- 
The foundation of jurisdiction is physical powerb^ The exercise 
of this power takes the form of summoning the defendant to defendant 
appear before the court to answer the plaintiff’s claim, and the l^gUnd or 

rule, subject to certain statutory exceptions to be considered Waies 
later,^ is that no action in personam can be brought against 
him unless he has been served personally in England or Wales 
with a writ of summons or with an originating summons."^ ^ 

‘The root principle’, said Lord Haldane, ‘of the English law about 
jurisdiction is that the judges stand in the place of the Sovereign in 
whose name they administer justice, and that therefore whoever is 
served with the King’s writ and can be compelled consequently to sub¬ 
mit to the decree made is a person over whom the courts have juris- 
diction.’s 

A writ cannot be served abroad, except with the leave of the 
court in a few cases permitted by statute,^ and therefore the 
rule is that the court possesses jurisdiction over the defendant 
to an action in personam if he is .present in England or Wales, 
but not otherwise. He must be here. Nothing else suffices. 
The fact that England is the forum domicilii or the place where 
a contract has been made, a tort committed or a business carried 
on by an individual person is insufficient at common law to ) 

^ Ty/erv. Judges of ike Court of Registration (1900), 175 Mass. 71. 
^ McDonaldV, Makes (1917), 37 Sup. Ct. 343; Cheatham, op. cit., p. 96; 

Mickigan Trust Co. v. Ferry (1913), 33 Sup. Ct. 5 50; Lorenzen, op. cit., p. 59; 
In re The Indiana Transportation Co. (1917), 244 U.S. 256. 

^ Infra, 
^ Substituted service is possible, but not if the defendant was abroad at the 

time when the original writ was served, Wilding y. Bean, [1891] i Q.B. 100, 
5 Jokn Russe/I ^ Co. Ltd., V. Cayz:er, Irvine ^ Co. Ltd., 2 A.C. zgS, 

302. 
^ Infra, pp. iix-22. 
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found jurisdiction over an absent defendant. The same o-eneral 
rule applies to a foreign company, in which case the transaction 
ot business in England by its agents is the equivalent of 
Its presence in England.' But a court which has asserted its 
power by service of process upon the defendant personally is 
not rendered incompetent by his subsequent departure from 
the country.2 

transient presence of a person in England 
tiaitofound suttices to render him amenable to the jurisdiction of the 
jurisdiction court. If a Writ is served on a Frenchman during his visit of a 

tew hours to Folkestone, an action may then be brought against 
him in his absence concerning a matter totally unrelated to 
anything that has occurred in England.^ Not only is the justice 
of Ais exercise of power suspect, but in many cases it will be 
mettective, for a judgment given in the action will be a irutum 
fulmen unless followed by proceedings in France for its enforce¬ 
ment, and a French court can scarcely be expected to recognize 
a jurisdiction based upon such flimsy grounds. This English 
doctrine, found m no Continental country except Italy 4 jg 
inevitable in domestic law because of the procedural s^igni- 

summons, but it is unfortunate from^the 

SnctioTJ J international law that no jurisdictional 
distinction is drawn between presence and residence s 

“Sem?r?r' 1 principle that the court cannot 
agreement p i j • , agamst a defendant who is absent from 

i' f'" «copized that any person may 
jurisdiction eirpress y or implicitly, to submit to the juris- 

and e« ” ibf. r" ‘“«national contract it is a common 
d extensive practice for the parties, one or even both of whom ' 

It' ti933] P- 56; The Holstein, [1936] 2 All E R r66o As to 
the meaning of transaction of business, see infra, I\to. 

550, op! cit. 

I ‘4a. 

it is to racinutTthe'enWiMM'i™ En^Tf-f ^933. whose object 
specifies the residence not tfiA m of judgments obtained abroad, 
country as one of the circumstancA^^^ presence, of the defendant in the foreign 
of that country. ^ ctent to found the jurisdiction of a court 

Duncan and Dykes,’ Principles ofclITurIZn, pp.^r/s-bf 
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are resident abroad, to agree that any dispute arising between 
them shall be settled by the English court or by an arbitrator in 
England^ A party to such a contract, having consented to the 
jurisdiction, cannot afterwards contest the binding effect of 
the judgment. ■■ Such an agreement is recognized and made 
effective by the following rule of court. 

‘The parties to any contract may agree {a) that the High Court of 
justice shall have jurisdiction to entertain an action in respect of such 
contract, and, moreover or in the alternative, (b) that service of any 

. writ of summons in any such action may be effected at any place within 
or out of the jurisdiction on any party or on any person on behalf of 
any party or in any manner specified or indicated in such contract.’^ 

Submission, however, is not effective unless the cause of action 
is one that the court is competent to deal with, for the parties 
cannot confer upon the court a jurisdiction that by the rules 
of English private international law it does not possess. Thus 
an agreement between a husband and wife domiciled abroad 
that a suit for the dissolution of their marriage shall be brought 
in England is unavailing, since at common law divorce juris¬ 
diction resides exclusively in the court of the domicil.^ ^ 

(ii)/Actions in rem. 

In Roman law an action in rem was one brought in order to The Ad- 

vindicate 2^ jus in rem^ i.e. a right such as ownership available 
against all persons, but the only action in rem known to English, against a 
law is that which lies in an Admiralty court against a particular 
res^ namely a ship or some other res^ such as cargo, associated 
with the shipd To take one instance, the rule has long been, 
that a maritime lien attaches to and remains enforceable against 
a ship that collides with and injures another. Such a lien hs a 
privileged claim upon a vessel in respect of service done to it 

^ Infra^ pp. 221-2. ^ ^ R.S.C. Order ii . R. 2 (a). 
5 There is another and more general sense in which a person may submit to a 

jurisdiction to which he is not amenable, i.e. where a person abroad enters an 
appearance to an action already mb judice, but to which he has not been made a 
party, see e.g. Re Dullei Settlement 2Vi/i/i(No. 2), [195 infra, p. 647. 
If he appears in order to fight the case on its merits, he is bound by the judgment, 
Miter if his object merely is to protest against the jurisdiction, Foinet v. Barrett 

(1885), 55 L.J. (Q.B.) 39, at p.42 Bowen L.J.; Tailackv, Tailack, [1927] 
p. 211; Goffv. Goff, [i934]> P* 107- Since appearance will have been entered 
through an agent in England, this submission is no exception to the general rule 
concerning jurisdiction. 

^ The owner and other persons interested are also made defendants. The 
action also lies against an aircraft, Administration of Justice Act, 19$ ^* 3 (S)* 
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or injury caused by it, to be carried into effect by legal process. 
It is a right acquired by one over a thing belonging to another 
—a jus in re aliena.”^ That the ship is the defendant in an 
action brought to enforce the lien is underlined by the legal 
process available to the plaintiff. After obtaining the issue of a 
summons in rem, he may procure a warrant for the arrest of the 
ship which is then affixed by the Admiralty Marshal to the 
mainmast, being later replaced by a true copy. 

‘The action is in rem, that being, as I understand the term, a pro¬ 
ceeding against a ship or other chattel in which the plaintiff seeks 
either to have the res adjudged to him in property or possession, or to 
have It sold under the authority of the court, and the proceeds, or part 
thereof, adjudged to him in satisfaction of his pecuniary claims.’* 

If a sale is ordered, the judgment operates in rem in the sense 
that It divests the property in the ship from the owners and 
confers an absolute title upon the purchaser, good against all 
persons.3 ° 

jurisdic- form of action, then, there can be no doubt what 
penSupt “Ptitutes jurisdiction ratione personae. The person is the 
presence in Ship, and therefore it is essential that it should be ‘so situated 
Engi^^drfas to be within the lawful control of the State under the 

authority of which the court sits’.4 a word, the court is 
coinpetent to entertain the action if the ship lies within the 
territorial waters of England. 

Distinction \ Although this Admiralty proceeding is the only action in 

English law, it should be observed that the 
rem and Jtidgment in rem in which it results may equally well result from 

in personam. In the Admiralty action, the court 
decrees what the status of the ship shall be after its sale, and 
this decree is binding on all persons. The title to the is now 

» vested in the purchaser. But a ship is not the only whose 
status may be changed against all persons. A marriage, for 
instance, is not strictly a but, as Lord Dunedin reinarked, i 

2 [i 897] P. 226,242 fer Gorell Bames T. 

” APP- Cas. 270, 276-7 per Lord Watson. 
Jlie acnott lies only against the offending ship, but in the case of certain 

claims against a ship for which Ae owner would be liable to an action irt personam, 

rdSSijrofT.r’AJi, 

^ Castriquev. Imrk (1870), L.R. 4 H.L. 414,429,/dr Blackburn J. 



III JURISDICTION RATIONE MJTERIJE 

it has always been treated as savouring of a resJ Ifj therefore, 
in a proceeding in 'personam^ the court adjudges that a marriage 
shall be dissolved or annulled, its judgment amounts to a 
declaration that the status of the parties, i.e. their legal position 
in or with regard to the rest of a community^ is now changed.^ 

^ In such a case as this, where an action in personam terminates Junsdic- 
with a judgment in rem^ the existence of jurisdiction ratione 
personae is undoubted, for the respondent will have been mater'me 
served with a writ of summons, but if the case contains a foreign 
element the further question of jurisdiction ratione materiae 
may arise, namely, is the court, competent though it is to 
entertain a petition for divorce or for nullity if the respondent 
has been properly summoned, also competent to give a judg¬ 
ment changing the status of the parties r'This is a matter that is 
better treated later under the relevant topics, but we shall see, 
for instance, that at common law the English court has no 
divorce jurisdiction unless the parties are domiciled in England. 
In other words, the fictitious m, the marriage, is deemed to be 
situated in the country of the domicil.; 
( Among other judgments in rem occurring in actions in Examples 
personam^ may be mentioned the judgment of a court of probate 
establishing a will, an adjudication order or an order of dis-^ 
charge made in the course of bankruptcy proceedings, and an 
order for the dissolution of a company. | 

(iii)^^ssum€d jurisdiction over actions in personam. 

The basic principle of English law, that no action in inadequacy 
sonam will lie against a defendant unless he has been served with 
a writ while present in England or unless he has submitted uw mk as 
to the jurisdiction, often precludes a plaintiff from enforcing a 
claim in what under the circumstances is the most appro¬ 
priate forum. As we have seen, the fact that a tort has been 
committed or that a contract has been made and broken in 
England does not alone render the English court competent, 
even though the defendant is domiciled and ordinarily resident 
in the country. Again, if before the issue of a writ an English 
debtor escapes abroad or if a foreigner returns home after 
contracting an obligation here, the judicial machinery of 
England cannot be put in motion. The only remedy of the 

^ Baivesenv. Administrator of Austrian Property^ [1927] A.C. 641, 662. 
^ NiSoyet v. NiSoyet (1878), 4 P.D. i, at p. 1per Brett L.J. 
^ Thynne Y, Thynne, [1955] F. 272, 294. 
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aggrieved party in such cases is to follow the wrongdoer to 
his place of residence in accordance with the maxim actor 
sequitur forum rei. 

Owing to considerations of this nature an entirely new kind 
of j'urisdiction, generally called ‘assumed’ jurisdiction, was intro¬ 
duced by the Common Law Procedure Act, 1852, which gave 
the courts a discretionary power to summon absent defen¬ 
dants, whether English or foreign. The exercise of this juris¬ 
diction is now governed by Order i r of the Rules of the 
Supreme Court which empowers the court, upon an applica¬ 
tion to it being made, to permit the service of a writ of sum¬ 
mons upon an absent defendant in the circumstances which 
will be enumerated below. Rule 6 of the Order specifies the 
method by which service is to be effected. If the defendant is 
a British subject, no matter in what part of the world he may 
be, or if he is a foreigner present in ‘British Dominions’ the 
writ itself must be served upon him. In all other cases service 
of notice of the writ is essential. Thus the writ itself must be 
served upon a defendant in Eire.^ 

It is essential to appreciate that the right of jurisdiction 
conferred by this Order differs from that which is recognized 
at common law, for whether it shall be exercised or not in any 
given case lies within the discretion of the court. It is a jurisdic¬ 
tion that may, not which must, be exercised. The Order is not 
imperative. It merely confers upon the court ‘a new power 
which it is enabled to exercise in particular cases which seem 
to it to fall within the spirit as well as the letter of the various 
classes of case provided for’.^ Thus leave to serve a writ will 
be refused if England is not the forum conveniens, as, for 
example, where the defendant is a foreigner resident abroad 
and where the circumstances do not justify the expense and 
inconvenience which he will suffer from a trial in England.^ 
It has been recognized by the Court of Appeal that if in the 
circumstances the construction of the Order is at all doubtful 
it should be resolved in favour of the defendant; and also that, 
since the application for leave is made ex parte, full and fair 

’ Hume Pipe and Concrete Construction Co. Ltd. v. Moracrete Ltd., [104.21 
I K.B. 189. 

^ Johnson V. Tay/orBros., [1920] A.C. 144, 153,Lord Haldane. 
3 Roster V. Hilbery, [1925] i Ch. 250, 259; In re Schintz, [1926] Ch. 710, 

716; Societt Ginirale de Paris v. Dreyfus Brothers (1885), 29 Ch.D. 239, 
242 ; George Monro Ltd. v. American Cyanamid and Chemical Corp., [1944J 
I K.B. 43^> The Metamorphosis, [1953] i W.L.R. 543. 
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disclosure of all the facts is necessary^ On the other hand, if it 
appears probable that the plaintiff owing to political or other 
reasons will not receive a fair trial abroad, the court may well 
exercise its discretion in favour of the application for service 
out of the jurisdiction, even though both parties to the suit are 
foreigners and even though their rights fall to be governed by 
foreign law.^ 

A general criticism which may fairly be directed against the Criticism 

policy of Order 11 is that several of the reasons for which it “ 
allows service abroad are not sufficient according to English 
law to confer jurisdiction upon foreign courts. There is a lack 
of reciprocity. English courts no doubt expect that judgments 
delivered by them in virtue of assumed jurisdiction will be 
universally recognized, yet they are not always prepared to 
recognize foreign judgments given in similar circumstances. 
It is obviously undesirable to claim a wider jurisdiction than 
is conceded to the courts of other countries.^ 

The following are the cases in which, under O. 11, R. i, an The cases 
application may be made to the court for leave to serve notice 
of a writ on an absent defendant in the case of an action in o. 11, r. 
fersonam: 

(a) Where the whole subject-matter is land situated within the jurist 
diction.^ The most obvious example of this is an action for the 
recovery of land.s 

(h) When any act, deed, will, contract, obligation or liability affecting 
land within the jurisdiction is sought to be construed, rectified, 
set aside or enforced in the action.® 

The matters included in this rule are not altogether clear,^ but 
perhaps the nearest approach to a general guide that can be 
discovered from the few relevant decisions is that what is com¬ 
plained of by the plaintiff must be something that directly 
affects the land itself, not something which merely affects its 
value.^ It has been held that the rule includes an action against 
the assignee of a lease for breach of covenant to repair^^ and a 

^ The Hagen, [1908] P. 189,201; Bloomfield'^, Serenyi, [1945] 2 All E.R. 646 
^ Oppenheimerv, Louis Rosenthal U' Co,,A,G,, [1937] i AH E.R. 23. 
^16 B,T.B,LL,, p. 96. But see infra, pp. 651-3. 

O. ii,R. I (a), 

5 Agnew V. (1884), 14 Q.B.D. 78; affirmed S.I.L.T. 752. 
6 O. ii, R. I (i). 
^ Dicey, p. 187. 
® Caseyy,Amott{i%j€),2Ql2J},2^, 

^ TasseilY, Hallen, [i%<^z\ i ^21. 

825106 I 
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claim by a tenant of a farm to recover compensation for improve- 
mentSj^ but not an action for the recovery of rent.^ 

(c) Where any relief is sought. against any person or corporation 
domiciled or ordinarily resident within the jurisdiction.^ 

This, which is an extensive departure from common law prin¬ 
ciples, empowers a judge to entertain practically any kind of 
action^ against an absentee, provided that he is domiciled 
or ordinarily resident in England. The expression 'ordinarily 
resident’ connotes a residence that is habitual as distinct from 
that which is occasional or temporary.^ 

(d) When the action is for the administration of the personal estate of 
any deceased person domiciled within the jurisdiction at the time 
of his death, or for the execution, as to property within the 
jurisdiction, of the trusts of any written instrument of which the 
person to be served is trustee, and which ought to be executed 
according to the law of England.^ 

The important fact to observe here is that service out of the 
jurisdiction under the second part of the Rule will not be per- 
rnitted, unless some property subject to the trust is actually 
situate in England at the time when leave to effect service is 
sought. Thus leave was refused where the defendant trustee 
had sold the entire trust funds and had departed abroad with 
the proceeds.'^ 

(e) Where the action is brought to enforce, rescind, dissolve, annul 
or otherwise affect a contract, or to recover damages or other 
relief for or in respect of a breach of contract in the following 
cases: 

(i) Where the contract is made in England,® and the defendant is 
neither domiciled nor ordinarily resident in Scotland, 

If a quasi-contract arises from something that has occurred 
in England it is deemed to have been made in England.^ The 

^ KayeY. Sutherland20 Q.B.D. 147, 
^ Agnew V. Usher (1SS4), 14 O.B.D. 78. 
3 o, II, R. i(r);0. 71, R. I. 
^ Jn re LiddeWs Settlement Trusts, [1936] Ch. 365; Dicey, p. i86. 
® Cp. Levene v. Inland Revenue Comrs., [1928] A,C. 225, 232. The same ei- 

pressioE is used in the Matrimonial Causes Act, 1950, s, 18 (i) (h)i see infra, 
p. 389. 

^ O. Ti, R. I (d). 7 WinterY, Winter, [1894] i Ch. 421. 
® Bremer Oeltransport GM,h.H,Y, Drewry, [1933] i K.B. 753; EntoresLtd.Y, 

Miles Far East Corporation, [1955] 2 Q.B. 327. A contract is deemed to have 
been made where the letter of acceptance is posted % infra, pp. 233-4. 

^ Roussou's Trustee Y, Roussou, [1955] 3 AUE.R. 486; [1955] xW.L.R. 545- 
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principle of English law is that in the case of a contract of 
employment the master may be sued either in tort or for breach 
of contract if he neglects his implied duty to take reasonable 
care for the safety of the servant. If, therefore, the contract is 
made in England for employment abroad and a breach of the 
duty occurs abroad, the servant may invoke this part of the 
rule without being driven to rely on the rule (ee) given below 
which is confined to a tort committed in England.^ 

(ii) Where the contract is made by or through an agent trading or 
residing in England on behalf of a principal trading or residing out 
of England, provided that the defendant is neither domiciled nor 
ordinarily resident in Scotland.^ 

This part of the Rule is applicable even though the agent 
has no authority to effect a completed contract. Thus in 
National Mortgage and Agency Co. of New Zealand v. Gosselin^ 
the London agent of a Belgian firm, who was employed merely 
for the purpose of obtaining orders, sent the firm’s price list to 
the plaintiff. The plaintiff gave an order which was forwarded 
by the agent and accepted through the post by the Belgian firm. 
It was held that the contract had been made ‘through’ the agent, 
for, though the final acceptance did not lie with him, he had 
negotiated its terms. 

(iii) Where the contract is by its terms or by implication to be governed 
by English law, provided that the defendant is neither domiciled 
nor ordinarily resident in Scotland. 

This means that what is called the proper law of the contract‘d 
must be English law.s 

(iv) Where the action is in respect of a breach which has in iact been 
committed* in England of a contract wherever made, even though 
the English breach has been preceded by a breach abroad which 
rendered impossible of performance that part of the contract which 
ought to have been performed in England’ 

The latter part of the Rule meets such a case as Johnson v. 
Taylor^ where Swedish sellers failed to ship goods which they 

^ Matthews Y. Kuwait Bechtel Corporation, [1959] 2 57* 
^ The Metamorphosis, [1953] 1 WX.R. 543. 
^ (1922)^ 38 T.L.R. 832. 4 pp, 213 et seqq. 
^ N, V, Kwik Hoo Tong Handel Maatschappij v, Finlay ^ Co., [1927] A.C. 

604. Ocean Steamship Co, v. Queensland State Wheat Board, [1941] i K.B. 402. 
^ Cuban Atlantic Sugar Sales Corporation v. Compania de Vapores San Elefterio 

Limitaia, [i960] r g.B. 187. 
7 Oppenheimer v. Louts Rosenthal ^ Co., J.-G., [1937] i Ali E.R. 23. 
® [1920] A.C 144. 
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had sold to English buyers under a contract c.i.f. Leeds. Under 
the Rule as it then stood,' leave for service out of the jurisdic¬ 
tion was refused, for, though the failure to deliver the shipping 
documents represented a breach in England, the substantial 
breach was the non-shipment of the goods at Stockholm. Under 
the present Rule, however, leave would be grantable in such a 
case. ^ 

It will be noticed that leave cannot be granted under (e) (iv) 1 

unless three conditions are fulfilled: the alleged contract must 
in fact have been made; it must have been broken; and the 
breach must have occurred in England. This does not mean, 
however, that the plaintiff is obliged to satisfy the judge beyond ! 
all reasonable doubt that the conditions have been fulfilled, for 
this would involve an ex parte trial of the case on its merits. 
The governing requirement is that the case should be a proper I 

one for service out of the jurisdiction, and if there is a strong I 
argument for the contention that the three conditions have been 
fulfilled, there is a proper case for service out of the jurisdiction.2 

It has been held that the court in its discretion may grant 
leave under this sub-section {e) where the plaintiff claims an 
account against a person abroad, despite the fact that usually 
the foreign forum is the most convenient place for the produc- ,' 
tion of the relevant books and documents.^ ,,- 

Leave, however, cannot be granted under the Rule if the 
defendant is domiciled or ordinarily resident in Scotland or i 
Northern Ireland. ' 

i 

{ee) Where the action is founded on a tort committed within the 
jurisdiction,^ ; 

It was held in Kroch v. Rossell et Cte^ that leave to serve notice i 
of a writ under this heading will not be granted if the tort has no i 
substantial connexion with England. In that case: | 

The plaintiff, who was a foreigner with no English associations or | 
interests, alleged that defamatory statements had been published of him 
in two foreign daily papers, one Belgian, the other French. | 

^ ‘The action is founded on any breach within the jurisdiction of any contract j 
wherever made, which, according to the terms thereof, ought to be performed i 
within the jurisdiction.’ The rule as given in the text was substituted in 1911. i 

^ Fitkovice Horni a Hutni Tezirstvo v. Korner, [1951] A.C, 869* ! 
^ International Corporation Ltd, v. Besser Manufacturing Co,, [1950] i K.B. j 

^ O. II, R. I (ee)i added in 1920. Hobbs v. Australian Press Association, ! 
[1933] I K.B. I; Bata v. Bata (1948), 92 Sol. Jo. 574. ! 

5 [1937] I A11E.R. 725. 1 
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Assuming that the statements were defamatory, it was clear 
that a tort had been committed within the jurisdiction, for a 
few copies of the paper had been sold in London, but never¬ 
theless the Court of Appeal refused to allow service out of the 
jurisdiction on the ground that no question of substance arose 
in England and that the claim of the plaintiff was essentially 
one which should be investigated in the foreign countries con- 
cernedd 

Difficulty is sometimes encountered in determining the 
place where a tort has been committed, but this is a matter that 
is discussed laterd 

{f) When any injunction is sought as to anything to be done within the 
jurisdiction, or any nuisance within the jurisdiction is sought to be 
prevented or removed, whether damages are or are not also soughtd 

The courts refuse to grant permission under this Rule unless 
the substantial and genuine dispute between the parties is 
whether an injunction against some -act in England ought to 
be granted. The plaintiff cannot found the jurisdiction of the 
English court by claiming an injunction that is only incidental 
to the relief that he in fact desires. 

Thus, in Rosier v. Hilbery^^ T, a Belgian, had been appointed by a 
court at Antwerp to act as sequestrator of a Belgian Company which 
was in liquidation. An English Company which was being wound up 
owed the Belgian Company ;^22,5oo. The English court, upon the 
application of X, ordered the sum to be paid to T, who was X’s London 
solicitor, and instructed him not.to part with it until a further order had 
been made. The plaintiffs, who were Belgians and who claimed to be 
entitled to the money, brought an action against X and T in England, 
claiming inter alia an injunction against T from parting widi the 
money. 

The Court of Appeal refused permission to serve X in Ant¬ 
werp, for the real action was against him, and it was only with 
the view of having this tried in England, instead of in Belgium, 
that the plaintiffs had claimed an injunction against T. 

^ Distinguish the Canadian case of Jemery. Sun Oil Co,, [1952] 2 D.L.R. 526, 
where an Ontarian court gave leave for service out of the jurisdiction in an action 
brought against the owners of a wireless station who were alleged to have defamed 
the plaintiff by remarks broadcast in America and heard in Ontario. 

^ George Monro Uf Co,, Ltd. v. American Cyanamid Corp., [1944] i K.B. 432; 
infra, 

3 Rosierv. Hilbery, [1925] Ch. 250; 2)<? Bemalesy, New York Herald, [i 893] 
2 Q,B. 97 N; Watson v. Daily Record, [1907] i K.B. 853; Morocco Bound 
Syndicate v. Harris, [1895] i Ch. 534. 

^ [1925] Ch. 250. 
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(s) When any person out of the jurisdiction is a necessary or proper 
party to an action properly brought against some other person duly 
served within the jurisdiction." 

Leave to serve a person abroad may be obtained under this 
Rule in circumstances that are not covered by any of the pre¬ 
vious Rules, as, for instance, when a tort has been committed 
in a foreign country by two persons jointly, only one of whom 
is domiciled or ordinarily resident in England.^ But leave will 
not be granted if there are substantial defendants in England 
and if there will be no real advantage to the plaintiff in joining 
the persons who are abroad.^ It is also essential that there 
should be a bona fide action between the plaintiff and the 
person who is within the jurisdiction, for if that person is joined 
with the sole object of making a foreigner amenable to the 
English^court, leave will be withheld.^ The words ‘properly 
brought’ have been inserted for the protection of persons 
abroad,® for it is a serious matter to expose a foreigner, who 
owes no allegiance here, to the inconvenience and annoyance 
of having his rights contested in this country.^ The defendant 
in England must not be a mere dummy, a subordinate and 
secondary defendant to the person abroad. Thus in IViued v. 
Galbraith ‘J 

A ship belonging to X, a domiciled Scotsman, arrived in the Thames 
and steps were taken by T, a London shipbroker, to. have her un¬ 
loaded. The plaintiff’s husband, while engaged in unloading, was killed 
by falling down a hatchway. The plaintiff commenced proceedings 
against Tfor negligence and applied for leave to serve process upon JT 
in Glasgow. 

In refusing leave Lindley L.J. said: 

Supposing that both defendant firms were resident within the juris¬ 
diction, would they both have been joined in the action ? I cannot think 
so; there is no plausible cause of action against the brokers. I come to 
the conclusion that the brokers have been brought into the action 

! 9", ^ Croft V. King, [1893] i Q.B. 419. 
3 Chaney v. Murfhy, [1948] W.N. 130; 64 T.L.R. 489. 
♦ Wtttf dv. Galbraith, [1893] i Q.B. 577; Rosier^. HUbery, [1925] Ch. 250; 

[1926] Ch. 710; Ellinger v. Guinness, Mahon Co., [1939] 4 
646; The Brabo[i<)47), 63 

® John Russell W Co. Ltd. v. Cayzer Irvine isf Co. Ltd., [1916] 2 A.C. 298. 

/ -Sw- (1885), 29 Ch.D. 239, 242; 
(1887), 37 Ch.D. ar;. v p/ 7 t . 

' [1893] I Q.B. 577. 
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simply to enable the plaintifF to bring the other defendants within the 
jurisdiction. It is not a bona fide cause of action properly brought against 
a person who has been served within the jurisdiction.’ 

A difficult question that was considered by the House of 
Lords in The Brabo^ is whether leave should be given if the 
liability of the persons within the jurisdiction is disputed and 
a substantial doubt exists with regard to the matter. It would 
seem that the discretion of the court should be exercised in 
favour of the plaintiff without investigating disputed facts if he 
has a probable course of action against the persons in England 
and also perhaps if the issue raises 'an exceptionally difficult 
and doubtful point of law'A But if all the facts are set out and 
are uncontradicted, the court should decide the question of law 
whether the action would succeed against the parties present in 
England. 

(h) Where the action is by a mortgagee or mortgagor in relation to a 
mortgage of personal property within the jurisdiction and seeks 
relief of the following kind, namely, sale, foreclosure, delivery of 
possession by the mortgagor, redemption, reconveyance, delivery 
of possession by the mortgagee; but does not seek (except so far 
as permissible under [e) above) any personal judgment or order 
for payment of any moneys due under the mortgaged 

This Rule was framed in order to avoid the decision in Deutsche 
National Bank v. Paul^^ where it was held that an action for 
foreclosure was not covered by clause (e) above, even though 
the mortgagor had failed to pay the principal and interest due 
under Ms personal covenant. 

(i) Where the action is one under the Carriage by Air Act, 1932.5 

If service abroad has been allowed under one of the heads 
of Order 11, Rule i, the plaintiff is not allowed later to add to 
his statement of claim a claim for another cause of action for 
which leave to serve a writ out of the jurisdiction would not 
have been given.^ 

Another case where an action may be brought against persons 
who are not present in England occurs under Order 48 (a) 
of the Rules of the Supreme Court,'^ which applies to partner¬ 
ships. The Order, after providing that co-partners carrying on 

^ Tyfse Improvement Commissioners v. Armement Anversois BfA {The Braho), 
[1949] A.C. 326. 

A Ibid., at p. 341,Lord Porter. ^ O, xi, R. i (i) (1916). 
^ [1898] I Cb. 283. 5 I /A supra, p. ii. 
« Watikouse v. Reid, [1938] i K.B. 745. 
^ See Dicey, pp. 209-11; Westlake, p. 250. 

Serrlce of 
writ on a 
partnersMp 
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business in England may be sued in the name of the 
permits the writ to be served without leave either upon one or 
more of the partners, or upon the person having control of the 
business at the principal place of business in England.^ There¬ 
fore, service which is effected upon the person in control of 
the English business operates as a valid service upon all the 
partners, even in the case of a colonial or foreign firm all the 
members of which are resident abroad.^ Again, service upon 
one partner resident in England is effective against the co¬ 
partners out of the J■urisdiction,'^ and service effected with the 
leave of the court under Order 11 upon one partner out of the 
jurisdiction is a good service upon all the other partners out of 

the jurisdiction.5 

Convcn- Actions that contain a foreign element must frequently 
tions re- require the assistance of judicial and administrative officers in 
legdpr^other countries, and Great Britain has therefore made conven- 

ceedings tjo^s with a number of States in order to facilitate the conduct 
of legal proceedings in civil and commercial matters.^ These 
regulate such matters as the service of judicial and extra-judicial 
documents, the taking of evidence, security for costs, the right 
of access to courts, and the right of free legal assistance.^ 

jurisdic- A final thought must be given to jurisdiction as regards 

movaWes ^lovables situatcd in England. 
xhe A doctrine of arrestment ad fundandam jurisdictionem obtains 

foreign Jn Scotland and in certain Continental countries under which an 
action may be brought against a person absent from the forum 

adfundart- jf movables situated there and belonging to him have been taken 
into the custody of the law at the instance of the plaintiff.'^ In 
Scotland, for instance, if a Sheriff’s warrant for the arrestment 
of property, whether a chose in action or a chose in possession^ is 
obtained and executed, the plaintiff may bring any action other 
than one relating to status against the absent owner, as for 
example an action to recover damages for slander.^ Thus the 

^1.1. "R-s- 
3 Worcester City ^ County Banking Co., [1894] i Q.B. 784. 
^ Lysaght Ltd. y. Clark ^ Co., [1891] i Q.B. 552. 
^ Holfbsy. Australian Press Jssociation,[i<^'^'^'] i YOB. i. 
^ Annual Practice; O. ii, R. ii; O. 37, R, 54. 

For the Scots law see Duncan and Dykes, Principles of Cimi Jurisdiction, 
pp. 71-103. 

® Longworth v. Hope (1865), 3 M. 1049, cited Duncan and Dykes, op. cit., 

P-73* 
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situation of the movables enables the court to deal with a claim 
unconnected with them and to deliver a personal judgment 
against the owner which will be wholly or partially satisfied by 
their sale. 

English law stands aloof from this doctrine. It remains The doc- 

staunch by the principle that ‘a court has no power to exercise 
jurisdiction over anyone beyond its limits’i and insists that no En°gUsVi°w 
action in personam will lie against a defendant unless he has 
been served with a writ while present in England or unless by 
virtue of some statutory power notice of the writ has been 
served on him abroad. With one exception Order 11 does not 
permit service out of the jurisdiction merely because movables 
of the defendant are found in England, not even if the plain¬ 
tiff’s claim relates to those very movables. The exceptional case 
is where an action is brought for the execution of an English 
trust relating to movables in England.^ It is, no doubt, a trite 
saying that an English court has jurisdiction to entertain an 
action concerning movables in England,^ but even so it is a 
jurisdiction that is exercisable only against a defendant who 
has been personally summoned to appear before the court. 
‘It should rather seem that whilst every tribunal may very 
properly execute process against the property within its juris¬ 
diction, the existence of such property, which may be very 
small, affords no sufficient ground for imposing on the foreign 
owner of property a duty or obligation to fulfil the judgment.’^ 
If a foreigner takes a lease of a London house and furnishes it 
but then remains abroad, the landlord may levy distress upon 
the chattels in respect of the unpaid rent and presumably may 
personally re-enter the premises if the lease so provides, but he 
cannot maintain an action for arrears of rent. 

The practical effect of this inability to invoke the jurisdiction Practical 
of the court depends upon whether the plaintiff’s claim 
connected with the movables or not. If there is no connexion, to'recog- 
as for example where his object is to recover a commercial debt 
or damages for defamation published abroad, he is remediless 
in England. It Is irrelevant that movables belonging to the 
defendant are within reach of the court. But if he claims some 
interest in or right to the movables the position is very different. 
The action must be brought against some particular person, 

* In re Busjield (1886), 32 Ch.D. 123, 131 fer Cotton L.J. 
^ Order II, R. I (d); p. 114. 
3 See, for example, Dicey, Rule 24, p. 173. 
^ SchiMy V. Westenholz, [1870] L.R. 6 Q.B. 155 at p. 16^, per curiam. 
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and that person cannot be the absentee, but nevertheless the 
movables must be in the possession of some person in England 
and therefore, as Foote remarks, there will ‘seldom be any 
difficulty as to finding a suitable defendant at home, without 

seeking one abroad’^ 

Suppose, for instance, that a set of Dresden china belonging to T, 
a French national domiciled and resident in France, is stored in a 
London warehouse. The plaintiff, X, an Englishman, alleges that by 
a contract made in France in the French form he agreed to buy the 
china and that he paid the price, but that T refuses to put the goods at 
his disposal. 

X cannot sue T in the English court for breach of contract, 
but he can bring an action of detinue against the warehouse¬ 
man. The latter, having no claim to the ownership of the goods 
himself and being now faced with two adverse claims to them, 
can apply for an interpleader summons with a view to making 
T a party to the action. If he is successful and if further he 
obtains the leave of the court to serve notice of the summons 
on T in France,^ the position as regards jurisdiction is the 
same as if T had been served with a writ while present in 
England. Interpleader relief is not granted unless the applicant 
undertakes to dispose of the subject-matter of the action in such 
a manner as the court may order.^ In this indirect manner, 
therefore, a claim against movables situated in England will 
normally be sustainable even against a person abroad under 
whose control they happen to be. 

^Jurisdiction to stay actions^ 

Difficulty 'p'jie wide jurisdiction that all sovereign powers arrogate to 

'’of artio2 themselves makes it possible for litigation concerning the same 
matter to occur contemporaneously in two or more different 
countries. A person, for instance, who commits a tort in Paris 
may be sued, not only in France, Isut also in England if a writ 
is served upon him during his presence in this country. Again, 
if a libel is published in a Paris newspaper, a few copies of 
which have been sold in England, permission to serve notice 
of a writ upon the defendants may be given under O. 11, R. i 
(ee),s notwithstanding that proceedings have already been insti- 

^ Private International Law zSx. 
^ R.S.C. Order II, R. 8A (f). A R.S.C. Order 57, R. 2 (f). 
♦ As for the jurisdiction to stay an action in England -where the parties to a 

contract have agreed to refer disputes to a foreign tribunal, seep. 222. 
* Supra, ■£. 116. 
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tilted in France. In sucli casesj lioweverj the English proceed¬ 
ings may be met by the plea of lis alibi pendens. 

The question that this plea raises is whether the English Nature of 
court will stay an action, either domestic or foreign, on the 
ground that the applicant is doubly and unnecessarily vexed, penmens 
since the same cause of action between the same parties is being 
litigated in a foreign country. If a litigant brings two actions 
about the same matter in two different courts in England, his 
conduct is in all cases deemed to be vexatious, and the defen¬ 
dant may demand that he shall elect between the two proceed¬ 
ings.^ Where, however, one of the actions has been instituted 
abroad, a party is not necessarily and inevitably put to his 
election. The English court undoubtedly possesses jurisdiction 
to stay one of the actions, but it is a discretionary power that is 
not lightly exercised in favour of a stay.^ The question may I 
arise in ^o_difFerent cases, which it will be simpler to keep j 
separate. 

The plaintiff in England is plaintiff also in a foreign country. 

It is now established, after a certain amount of doubt, that Courts may 

an English court possesses jurisdiction to stay proceedings at 
the instance of a defendant who is sued by the plaintiff for the bought by 
same cause of action in two different countries.^ Since the juris- 
diction is in personam, it can be exercised in respect of proceed¬ 
ings abroad without flouting the authority of the foreign court. 
If tJie plaintiff disobeys an order to discontinue the foreign 
action, he may be punished for contempt of court. 

But whether the jurisdiction will be exercised is another Juris- 

matter. The court exercises its discretion with the greatest f 
caution, tor it is imperative that the right of access to the tri- not freely 
bunals of a country should not be lightly interfered with. It is 
not sufficient for the defendant merely to show that two actions 
have been started,+ for in the view of the English courts it is not 
prima facie vexatious to commence two actions about the same 
subject-matter, one here and one abroad.^ The reason of this 

* McHenryy. Lezais (1882), 22 Ch.D. 397, 400. 
^ Tke Arbitration Act, 195®* s. 4 (2) provides, however, that in certain 

circumstances the court must stay proceedings tahen in respect of a matter upon 
which a foreign arbitral award has been made, infra, pp. 638-40. 

^ McHenry V. Lewis, supra. BusUyv.Munday {1^21),^ M3.dd..2<)j.Cohmv. 
[1919] I K.B. 410, 417,/i^r Eve J. 

Peruvian Guano Co. v. Bockwoldt (1883) 23 Ch.D. 225, 232, per Lindley 
L.J. 

® Cohen v. RotkJield,[i()i(f\ i ^.'Q. ax^. per ScTMtioTiLi.J. 
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reluctance to exercise the jurisdiction is that, owing to a pos¬ 
sible difference between the laws of the two countries, the stay 
of one of the actions may deprive the plaintiff of some advan¬ 
tage which he is justified in pursuing. Thus, he may have a 
personal remedy in one country and a remedy only against the 
goods in another, or a remedy against land in one State but no 
such remedy in another.^ Again, where there are several defen¬ 
dants, it may be that a judgment delivered in one country can¬ 
not be enforced against them in the other. Further, owing to 
uncertainty as to the state of the cause lists in the two countries, 
the plaintiff may have deliberately started the double proceed¬ 
ings with the view of pressing those which are more likely to 
afford him a speedy decision 

mu1r^r‘ therefore, is that a plea of Its alibi-pendens will not 
”«tionS succeed and the court will not order a stay of proceedings, 

unless the defendant proves vexation in point of fact. He must 
show that the continued prosecution of both actions is oppres¬ 
sive or embarrassing, an onus which he will find it difficult to 
discharge if the plaintiff can indicate some material advantage 
that is likely to result from each separate action. The courts 
have consistently refused to attempt any general definition of 
the term 'vexation’ in this connexion. Thus, in a leading case 
Bowen L.J. said: ® 

T agree that it would be most unwise ... to lay down any definition 
of what is vexatious or oppressive, or to draw a circle, so to speak, round 
this court unnecessarily, and to say that it will not move outside it. I 
would much rather rest on the general principle that the court can and 
will interfere whenever there is vexation and oppression to prevent the 
administration of justice being perverted for an unjust end.’s 

Each case, then, depends upon its circumstances, and it is 
only by way of illustration that the authorities are helpful. It is 
a simple matter to suggest examples of vexatious proceedings, 
or example, where the plaintiff to a dispute of a complicated 

character, involving many witnesses and documents, which is 
m course of litigation abroad, serves a writ on the defendant 
while the latter is on a short visit to England,4 but in most of 
the decisions in which the issue has been raised the courts have 
refrained from exercising their jurisdiction to order a stay of 
proceedings.^ 

" McHenry v. Leojis (1882), 22 Ch.D. at p. 401, per Jessel M.R. 
Ibid., at p. 403,/^^ Jessel M.R. 3 lyd., at pp.407-8. 

_ Logan V. Bank of Scotland, [1906] i K.B. 141, 152, Gorell Barnes L.J, 
Actions were stayed in the following cases: Logan v. Bank of Scotland 
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(ii) jThe plaintiff in England is defendant abroad^ or the defendant 
-^1 * in England is plaintiff abroad. 

The fact which distingiiishes either of these cases from the Actions 
one considered above is that the person whom it is sought to . 
stay has not initiated two actions. It follows from this that thcnor"^'^ 
courts are even more reluctant to interfere than where the same 
person is plaintiff in both countries, for the result of a stay of 
proceedings will be to confine the party stayed to an action of 
which^he is not equally in controls There are, in fact, very few 
cases in which the jurisdiction has been exercised,^ and one 
judge has ruled that it should not be exercised unless the foreign 
action is not merely oppressive or vexatious to the applicant, but 

^also is calculated to cause him‘serious if not irreparable damageb^ 
; iPIllCadJanXy, Callan^ exemplifies the extreme reluctance 
I of the courts to exercise their jurisdiction. 

A^wife, resident in England but domiciled in Natal filed a petition 
for divorce in the High Court under s. 18 fi) (b) of the Matrimonial 
Causes^^^Ac^^ which grants jurisdiction to the court if a wife 
petitioner, though domiciled abroad, is resident in England and has 
been ordinarily resident there for a period of three years immediately 
preceding the commencement of the proceedings.^ Her husband, who 
was resident and domiciled in Natal, entered an appearance under 
protest and later himself began divorce proceedings in the Supreme 
Court of South Africa. He then applied to the High Court for a'stay 
of the English proceedings. 

Formidable objections were advanced against the continuance 
of the English action. If the wife were to obtain an English 
divorce, it would not relieve the husband of his married status 

(No. 2), [1906] I K.B. Inre Norton^s Settlement, [1908] i Ch. 471; Eglert 
V. Short, [1907] 2 Ch. 205; The Ckristianshrg 10 P.D. lar; Tke 

[1955] P. 68. 
Actions were not stayed in: Ostell v. Lepage (1851), 5 De G. & Sm. 95 

McHenry v. Lewis, supra\ Peruvian Guano Co. v. Bockwoidt (1883), 23 Ch.D. 
225; Hyman v. Helm (1883), 24 Ch.D. 531. 

^ Cohen v. Rothjield, [1919] r K.B. 410, 414, per Scrutton L.J.; The Janera, 

[1928] P. 55; The London, [1931] P. 14; St. Pierre v. South American Stores 

Ltd,, [1936] I K.B. 382; The Madrid, [1937] P. 40; The Ithaka, [1030! 3 
All E.R. 630; Orr-Lewis v. Orr-Lewis, [1949] P. 347. 

^ See, for example, Bushhy v. Munday (1821), 5 Madd. 297; Armstrong y, 
Armstrong, [1892] P. 98. 

^ Orr~Lewisv. O/r-Lmir, [1949] P. 347, at p. 349, WiJlmer J. 
^ [^953] E. 135. See also Thornton v. Thornton', Christianv. Christian (1807'), 

67 L.J. (P.) 18; (1886), 11 P.D. 176. 
^ Infra, 



126 JURISDICTION 

m the eyes of South African law, since it would not have been 
granted by the courts of the common domicil of the parties. He 
would, therefore, be driven to continue the action that he'had 
begun in South Africa and would thus incur much unnecessary 
expense. It was most desirable, he not unreasonably contended^ 
that from the point of view of international validity, the court 
of the domicil should be preferred to all others in the matter of 
divorce. 

Nevertheless, it was held that these objections did not war¬ 
rant a stay of the English action. The husband had failed to 
satisfy the court that the wife would derive no advantages from 
suirig as plaintiff in England as opposed to defending the South 
African action. On the contrary, the evidence showed that 
maintenance, which might be granted to her in the English 
action, was not obtainable in South Africa. IVIoreover, after 
it had becoine apparent that there was cause for complaint 
against the wife, there had been a somewhat inexplicable delay 

commencement of the South African proceedings 
,, Court of Appeal in Mc&„rj y/Uwis^ suggested a dis- 

between ^ction in the present context beti^een courts in the British 
actionltd and foreign courts in the wider sense of the term. It 

fcreT^ there said that a plaintiff in English litigation, who com- 
actions mences another action in Scotland or in Ireland or in some other 

p^t of the British dominions, is on the same footing as a person 
who sues for the same matter in two separate courts in Eng- 
Imu, i.e. the double proceeding is prima facie vexatious and one 
of the actions will be stayed as a matter of course, the plaintiff 
being put to his election. If, however, the second action is 
started in a foreign country outside the British dominions, there 
j. vexatious in the double proceeding. It is 
clifhcult to appreciate what justification there is for this dis- 
tinction._ The reason invariably advanced by the judges for the 
proposition that the prosecution of a foreign in addition to an 

. English action is not m itself vexatious is that the litigant may 
possibly derive some distinct advantage from the foreign pro¬ 
ceedings of which it is unjust to deprive him. If this is so, it 

seems clear that many parts of the British Empire should be 
ranged with non-British_foreign countries, for in parts of the 
Empire, as, for instance, in South Africa, the rules and remedies 
are more remote from their English counterparts than those, 
say, of most of the States in North America. The same observa- 
.lon is true, though to a lesser degree, of Scottish law. More- 

' (1882), 22 CLD. 397. 
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ojerj it lias bow been definitely held in two more recent deci¬ 
sions that the distinction has no application where the foreign 
suit is broughtj not by, but against, the English plaintiffd Thus 
if A sues B in Scotland, and then B sues A in England, 
English action is not prima facie vexatious and will not be 
sta.yed in the absence of vexation in fact.^ Even where both 
suits have been brought by the same plaintiff the distinction 
has not the support of Scrutton L J.3 

^ Cohen r.RotkJield, [1919] i K.B.410; The London, [1931] P. 14. 

^ The London, [1931] P. 14; Heiimann y. Faikensiein 33 T.L.R. 
383; The Janera, [1928] P. 55. 

3 Cohen y, Rothfeid, [1919] i K.B. 410, 415. 
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CHAPTER V 

THE PROOF OF FOREIGN LAW 

The esta.blished rule is that knowledge of foreign laWj 
even oHhe law obtaining in. some other part of the British 
possessionsj^ is not to be imputed to an English judged 

_ Unless the foreign law ivith which a case may be connected 
IS pleaded by the party relying thereoUj the presumption is that 

IS the same as English law. The onus of proving that it is 
different, and of proving what jt is, lies upon the party who 
pleads the difference.^^ If there is no such plea, the court must 
give a decision according to English law, even though the case 
maj be connected solely with some foreign country,^ 

^ The question ^as to what is the foreign law upon some par¬ 
ticular matter, like other matters of which no knowledge is 
imputed to the judge, 

must be proved^ as facts are proved, by appropriate evidence, i.e. by 
properly qualified witnesses’,"^ 

unless both parties agree to leave the investigation to the judge 
and^to dispense with the aid of witnesses.^ It cannot be proved, 
for instance, by citing a previous decision of an English court 
m which the same foreign rule was in issue,^ or by merely pre- 

Nehon v. Bridport (1845), 8 Beav. 547- la Saxby v. Fulton, [1909] 2 iC.B. 

208,^ 211, Bray J. said: I was asked to assume, in the absence of evidence, that the 
law m Monte Carlo is the sa.me as in England as regards gaming, but I decline 
to make this assumption; it is notorious that at Monte Carlo roulette is not an 
unlawful gamed This is a heresy for which there is neither justification nor 
support. 

^ of Spam V. Machdo (1827), 4 Russ. 225, 239; Malev, Rokrls 
(1800), 3 Esp. 163. 

^ arner Bros. v. Nelson, [^937] i K.B, 209. 
^ Nelson v. Bridport, supra, per Lord Langdale, at p. 536; Beatty v. Beatty 

[1924] I K.B. 807, 814; LazardBros. ^ Co. v. Midland Bank, [1933] A.C. 
289, This is by no means a universal law. By German law, for instance, foreign 
law requires proof only to the extent to which it is unknown to the judge. The 
judge is not confined to material put before him by the parties, hut may use his 
own sources of information. 

^ Jab hour {F. ^ X.) v. Custodian of Israeli Absentee Property, [1954] 
1 W.L.R. 1395 147*“^. For the Continental and South American practice which 
allows a judge to make his own investigation, unassisted by witnesses, see Report 
of International Lata Conf erence of ig48, pp. 61-62. 

^ hazard Bros. lA Co. y. Midland Bank, supra-, McCormick v. Garnett 4^, 

Know¬ 
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senting the judge with the text of the foreign law and leaving 
him to draw his own conclusions^ or by referring to a decision 
in which a court of the foreign country has stated the meaning 
and effect of the law in (question? J fortiori, it cannot be proved 
by referring to a decision given in some other foreign country^ 
Those parts of the United Kingdom, however, for which the 
House of Lords is the ultimate appellate tribunal form an ex¬ 
ception to these rules. Thus Scottish law must be proved bv 
evidence in the courts inferior to the House of Lords, but in the 
House of Lords itself, which is the commune forum of both Eng¬ 
land and Scotland, it is a matter of which their Lordships have 
judicial knowledge.^ The English courts have not adopted the 
Continental practice according to which a Government may be 
requested to give an official statement of the law upon some 
particular matter. By the British Law Ascertainment Act, 18 f 9 
however, a court within Her Majesty’s Dominions, which is of 
opinion that it is necessary or expedient for the disposal of a 
case to ascertain the law of some other part of Her Majesty’s 
Dominions, may remit to a superior court in the latter place the 
question of law upon which a ruling is required. A similar 
course may be taken under other statutes in the case of Protec¬ 
torates, Mandated Territories, or even foreign countries.^ 

Effector Foreign law had formerly to be proved to the satisfaction 

denc/trbe the Supreme Court of Judicature Act,^ i92<:, 
decided by has HOW providcd as follows: 
the jtidge 

alone Where it is necessary to ascertain the law of any other country which 

IS applicable to the facts of the case, any question as to the effect of the 
evidence given with respect to that law shall, instead of being submitted 
to the jury, be decided by the judge alone. 

It is obvious that no witness can speak to a question of law 

2 3 L.J. (Ch.) 777; /« re Marseilles Extension Ry. Land Cc. (188 0, 2o Ch.D 
598, 602. But m Re Sebba, [1959] Ch. 166, Danckwerts J. considered tLt in the 
circumstances he was justified in departing from this rule. 

^ Buerger V. New York Life Assurance Co. (1927), 96 L.J. (K.B.) 930, 940. 

nf N ^ K.B., at pp. 814-15; Guaranty Trust Company 
of New York v Hannay if Co., [1918] 2 K.B. 62 3, 638, 667. 

^ Callwood V. Callwood, [1960] A.C. 659. 
^ Elliot V. Jokey, [1935] A.C. 209, 236. 

lUana ^^90. s. 5, Sched. i (British Protectorates and 
Foreign Law Ascertainment Act, 1861 (foreign coun- 

Eair. remissi^ must not be made under these Acts unless these provisions 
have been extended by Order m Council to the foreign country in question. 

b. 102, replacing Administration of Justice Act, 1920, s. rc. The Act 
applies to criminal trials, R. v. Hammer, [1923] 2 K.B* 786. 

What 
witnesses 
are com¬ 
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as a fact and that all he can do is to express his opinion. The 
rule is, therefore, that he must be an expert. The question as 
to who is a sufficient expert in this matter has not been satis¬ 
factorily resolved by the English decisions^ Though no doubt 
the court has a discretion in the matter, the general principle 
is that no person is a competent witness unless he is a practising 
lawyer in the particular legal system in question, or unless he 
occupies a position or follows a calling in which he must 
necessarily acquire a practical working knowledge of the 
foreign law. In other words, practical experience is a sufficient Practical 
qualification. Thus, in accordance with this principle: TsulscieTt 

A Roman Catholic bishop was allowed to testify to the matrimonial 
law of Rome, since a knowledge of its provisions was essential to the 
performance of his official duties 

A hotel-keeper in London, a native of Belgium, who had formerly 
been^a commissioner of stocks in Brussels, was admitted to prove the 
Belgian law of promissory notes, on the ground that his business had 
made him conversant with mercantile law:^ 

An ex-Governor of Hong Kong was held competent to prove the 
marriage law of that colony 

A secretary to the Persian Embassy was allowed to depose to the law 
of Persia, upon it being shown that there were no professional lawyers 
in that country, but that ail diplomatic officials had to be thoroughly 
versed in the law.s 

^ Where it was necessary to ascertain the meaning of a bill of exchange 
given in Chile, the evidence of a London bank director with long 
experience of banking in South America was preferred to that of a 
young man who had been at the Chilean Bar for four years.^ 

The view taken by the courts is that a mere academic know- Academic 
ledge of foreign, law scarcely qualifies a man as an expert 
witness. Thus in Bristow v. Sequeville^ where it was necessary c^^uaii- 
to prove the law in force at Cologne, a witness was called who 
stated that he was a jurist and legal adviser to the Prussian 
consul in England, and that having studied law at Leipzig 
University he knew from his studies there that the Code 

^ Falconbridge, op. cit., pp. 833-8. 
^ Sussex Peerage Case (r 844), 11 Cl. & Fin. 8 c; distineuish R. v. Savage 

(1876), 13 Cox C.C. 178. 
3 Fander Donckt v. Thellusson (1849), 8 C.B, 812; distinguish Perlak Petroleum 

Maatschafpij Y, Ill, 

^ Coo/fer-F/ugv. Coo/>er~Ftug, [igoo] P. 6^. 
3 lu the Goods of 1}host Aly Khan (i 880), 6 P.D. 6. 
^ De Beeche V, South American Storesjli^^^l K.C, 148. 
7 (1850), 19 L.J., Ex. 289; In the Goods of Boneilt (1875), L.R. i P.D. 69. 
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Napoleon applied in Cologne. It was held that he was not a 
competent witness, Alderson B. saying: 

‘If a man who has studied law in Saxony, and has never practised in 
Prussia, is a competent witness, why may not a Frenchman, who had 
studied the books relating to Chinese law, prove what the law of 
China is ?’ 

But although it has been said that study alone is not sufficient 
qualification,! the courts have not consistently observed the 
requirement of practical experience. Thus the Reader in 
Roman-Dutch Law to the Council of Legal Education, who 
had made a special study of that law for the purpose of his 
lectures, was admitted to testify to Rhodesian law;^ an English 
barrister, who in the course of his profession had made re¬ 
searches into the marriage laws of Malta, was held competent 
to prove the validity of a marriage which had been solemnized 
at Valetta;! and in another case evidence as to the law of Chile 
was admitted from an English solicitor who, though never a 
practitioner in that country, stated that he had considerable 
experience of its laws .4 

^bound“y of the expert may exceptionally be given by 
the evi- amdavit, but it is usually given orally, and if so he is of course 

dence op^ to cross-examination. Although he must state his opinion 
as based upon his knowledge or practical experience of the 
oreign law, he may refer to codes, decisions or treatises for 

the purpose of refreshing his memory, but in such an event 
the court is at liberty to examine the law or passage in question 
in order to arrive at its correct meaning.s Again, if there is a 
conhict ot testimony between the expert witnesses On either 
side, the court must place its own interpretation upon the 
foreign law in the light of the evidence given.^ In all cases, in 

» lure Turner {jgo6), W.N. 27,Kekewich J. 

i:/^...[!9!o] a Ch. 95; and see £.r/arJ 

3 fTi/son V. Wilson, [1903] P. 157. 
In ike Goods of Whitelegg, [1899] P. 267 

dLSlTi" I 40 CI1.D. 543; Russian Commercial and In- 
dustnal Bank v Comptotr d Escompte de Mulhouse, [1923] 2 K.B. 630, 643 ; In 

’’Ltd^and^CkT^ ^ T Belcke v. Soutk American Stores 
J-if^dChlsan Stores L£d.,[ii,)2^]A.C.iiS,isS-g. 

i C 348, 357; Trim&ey v, Fzgmer 
(!863), io U.L±. 624:63^2;^; 

’■ 
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fact, it is the right and the duty of the court to criticize the 
evidenced 

‘The Witness, however expert in the foreign law, cannot prevent the 
court using its common sense; and the court can reject his evidence if 
he says something patently absurd, or something inconsistent with the 
rest of his evidence, , . . Subject to the above qualification, or rather 
explanation, the rule that our courts must take the foreign law from 
the expert witness in that law is universaif 2 

^ TaUtna Laevauhtsus (A/S) v. Estonian State S.S. Line (1947), 80 LL.L« 
Rep. 99, 108, per Scott L J.; Rouyer Guilkt et Cie v, Rouyer Guiliet & Co. Ltd.. 
[1949] I Ail E.R. 244, ■ 

^ Tallina Laevaukisus (A/S) v. Estonian State S.S. Line, supra, per Scott L.J. 



CHAPTER VI 

THE EXCLUSION OF A FOREIGN LAW 

THAT WOULD NORMALLY BE 

APPLICABLE 

1. Foreign revenue laws. Pages 136-8. 
2. Foreign penal laws. 138-54. 
3. Foreign laws repugnant to English public policy. Pages 154-63. 

impossi- T is obvious that circumstances will occasionally arise in 

recognif | ^hich the lex fori must be preferred to the foreign law that 
ing all ^ would normally be applicable to the case. An outstand- 

example of this is the Continental doctrine of ordre public 
under which any domestic rule designed to protect the public 
welfare must prevail over an inconsistent foreign rule. The 
danger of a doctrine so vague as this is that it may be inter¬ 
preted to embrace such a multitude of domestic rules as to 
provide a fatally easy excuse for the application of the lex fori 
and thus to defeat the underlying purpose of private inter¬ 
national law. ^ The analogous English doctrine, though less 
unruly, is indeed not above suspicion in this respect. Sum¬ 
marily stated, it withholds all recognition from any foreign law 
or judgment which is repugnant to the distinctive policy of 
English law, and it refuses to enforce any foreign law which is 
of a penal or revenue nature. 

We will now deal separately with these three cases. 

'^jForeign revenue laws?- 

taxellm - it has been generally accepted, at any rate since the 
recoverable tirne of Lord Mansfield,^ that no action lies In England for the 

by action enforcement of a foreign revenue law, authority for the proposi¬ 
tion long remained a little nebulous, since until recently the 
issue had been raised on only two occasions. In 1909, the Muni¬ 
cipal Council of Sydney sued to recover a contribution imposed 
by a local statute in respect of certain street improvements 

See the remarks of Baty, Polarized Law, p. lyo. 
_ ^ See esped% 3 /. y C.L.Q. 465 et seqq. (Michael Mann); and the 
judgment of Kmgsmill Moore J. in the Irish case of Peter Buchanan Ltd. y 
Macharg v. McFey, now reported [195 5] A.C. 516. See also 30 B.r.B.LL. 459- 

3 Holman v. Johnson (1775), r Cowp. 341, 343. 
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effected in the area where the defendant owned property;^ in 
19283 the Dutch Government claimed the right to have succes¬ 
sion duty deducted from the English assets of a Dutch national 
who had died domiciled in Hollands Both these attempts 
failed, but in each case the decision was that of a judge of first 
instance and the suspicion lingered that if the occasion were to 
arise a higher court might tak^e a different view of the matter. 

/ Finally, all doubts were stilled in 1955 by the decision of the 
i House of Lords in Government of India v. Taylorwhere the 1 
[' facts were as follows 

The Delhi Electric Supply and Traction Co. Ltd., which was a 
company registered in England but carrying on business in India, sold 
its business to the Indian Government for a sum of money which it 
remitted to England as soon as received. After the company had gone, 
into voluntary liquidation, a, demand w^as made upon it by the Indian 
Commissioner of Income Tax for the payment of a large sum of income 
tax in respect of the capital gain derived from the sale of the business. 
The commissioner claimed to prove for this debt in the liquidation, but 
his claim was rejected by the liquidator. Vaisey J. and the Court of 
Appeal having upheld this rejection,^ the matter was taken to the 
House of Lords. 

It was argued for the appellants that the alleged rule excluding 
the recognition of foreign revenue laws did not extend to 
taxes similar to those imposed in England, but was confined to 
penal laws, and that in any event it demanded modification in 
the case of a foreign country belonging to the British Common¬ 
wealth of Nations. Further, it was said that the rule, even if 
accepted in toto^ did not apply to liquidation proceedings, for a 
liquidator is under a statutory duty to discharge all the ‘liabili¬ 
ties' of the company, which is a word of wide import not con¬ 
fined to debts directly enforceable by action. 

These arguments were rejected. Their Lordships were 
unanimous in holding that the rule expressed by Lord Mans¬ 
field rested on a solid basis of authority and convenience. They 
also held, with one dissentient,s that the duty of a liquidator 
in the winding up of a company is confined to the discharge of 
such liabilities as are legally enforceable. 

^ Municipal Council of Sydney v. Bull [1909] i K.B. 7. 
^ In re Fisser, [1928] i Ch. 877. 
3 [1955] A.C.491. 
^ Decision of the Court of Appeal sul nom. In re Delhi Electric Supph 13 

Traction Co. Ltd., 
5 Lord Keith. 
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fevTnuc c instance of a foreign 
law, ^tate to enforce a revenue law does not mean, despite what 

^forceabie Mansfield said in Holman v. Johnson:}- that such a law is 
may be to oe totally Ignored.^ Refusal to enforce it implies no dis- 

appiicabie claimer of its lawful existence, and circumstances may require 
that Its existence be recognized. Thus, on the ground that 
public policy demands the maintenance of harmonious relations 
whh other nations, the courts will not countenance any trans¬ 
action, such as a fraudulent tax-evasion scheme, which is know¬ 
ingly designed to violate a revenue law of a foreign and friendlv 
State.3 ' 

0 JForeign penal laws A 

pli3 "^ttled that an English court will not lend its aid 
notenforce- the etitorcement, either directly or Jndirectly, of a foreip*!! 

able penal law.5 The imposition of a penalty normally reflects the 
exercise by a State of its sovereign power, and it is an obvious 
principle that an act of sovereignty can have no effect in the 
territory of another State. 

^ wfty - 7^^ word ‘penalty’, however, is equivocal, and if understood 
without qualification it comprises penalties to the enforcement 
ot which there can be no objection, as for example one incor¬ 
porated in a commercial contact with the object of inducing 

performance of his contract by one of the parties.^ 
What, therefore, is the meaning of the word dn the present 
context ? The answer given by the Privy Council in Huntington 
y. gittnllp the leading English authority on the subject, is that 
it IS limited to a fine or other exaction imposed by the State for 
some wolation of public order of a criminal complexion. The 
Urivy Council, in referring to the rule that such a penalty is 
irrecoverable, said: 

. yule has ip foundation in the well-recognized principle that 
crimes, including in that term, all branches of public law punishable 

' (17 75). 1 Cowp. 341, 343; ‘No country takes notice of the revenue laws of 
anotner. 

* ^esgaxcntv. K.CSetMa {^944) Ltd., [1956] 2 Q.B. 490 at p. 515, ter 
Denning L.J.; [1958] A.C. 301 at p. 319,Lord Simonds. 

^ M re Emery s Investments Trusts,\i9<^<j\Q\. 410 
^ ♦ S^especiaUy 40 Transactions of the Grotm Society, pp. 25 et seqq. (Dr. 

+2 of the same senes, pp. 133 et seqq. (Michael Mann^ 
Folhott Y. Ogden (1789), 3 T.R. 726; miffY. Oxholm (1817), 6 M. & a 

[i^94^]'ch^629''' W.L. Exner Ltd., 

^ Huntington v.Attrili, supra 3.19. i^S. t Supra. 
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hy pecuniary mulct or otherwise at the instance of the State Govern¬ 
ment or of someone representing the public, are local in this sense, that 
t ey are only cognizable and punishable in the country where they are 
committed. Accordingly no proceeding, even in the shape of a civil 
suit, which has for its object the enforcement by the State, whether 
directly or indirectly, of punishment for such breaches imposed by the 
ex forij ought to be admitted in the courts of any other country.’^ 

^ TeP examples may be given of an attempt to enforce a Foreign 
loreign penalty indirectly. penal laws 

^ ‘ In the early case of FoBottv.^Ogden:^ ZTir"' 

^ A bond for borrowed money had been executed by B in favour of vf, 
before the Declaration of Independence by the U.S.A., both parties 
being British subjects resident in New York, Later, during the war, 
the State of New \ ork confiscated the property of 

To an action brought by ^ in England after the treaty of peace 
to recover the money^due on the bond, B pleaded that xf had 
been deprived of his rights under the instrument by the legisla¬ 
ture of New York. This plea failed.'To have admitted it would 
have resulted in the enforcement of a penalty imposed in the 
supposed interest of a foreign sovereign. 

modern decision to the same effect is de u.. 
Alfonso de Borbon y Austria^^ where the*™ScS* — 

were these; 

The former King of Spain had bought certain securities with his 
own money and had instructed that they should be held by a London 
bank to the order of his agents, the Banco de Vizcaya, a Spanish con¬ 
cern. The Spanish Republican Government later decreed that all his 
property should be confiscated and that anything deposited with 
Spanish banks should be delivered* to the Treasury. The plaintiffs 
claimed delivery of the securities from the London bank on the ground 
that they had a contractual right of recovery by virtue of the instruc¬ 
tions given by King Alfonso at the time of the original deposit. 

LawrenceJ. held that the plaintiffs were not in reality asserting 
contractual rights as they originally existed, but the 

rights of the Spanish Republic. Therefore their claim failed, 
since to countenance it would in effect be to enforce an ad¬ 
mittedly penal law of the Republic. 

It Las been held that the English court must itself classify ciassifica- 

an alleged penal law without regard to the view taken in the of the 
foreign nik 

> Ibid, at p 15^6. _ Mi789), 3T.R. 726. 
^ [’^935] I K-B. 140. A similar case is Frankfurtker v. W. L. Exmr Ltd 

[1947] Ch. 629. 
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foreign country in question, and in accordance with what has 
already been said must regard nothing as a penalty unless it is 

‘recoverable at the instance of the State, or of an official duly author¬ 
ized to prosecute on its behalf, or of a public informer’.' 

The whole subject is well illustrated by Huntington v. Attrill^^ 
where the facts were as follows: 

,; A New York statute, designed inter alia to protect the public against 
company promoters, provided that the directors of a corporation should 
be personally liable for its debts upon proof that false reports of its 
financial condition had been published. Sums recoverable under this 
provision were payable to creditors in satisfaction pro tanto of their 
claims. A creditor instituted a suit under the statute in a New York 
court and obtained judgment for a large sum. He later brought an 

action on the judgment in Ontario. The New York courts had decided 
that actions brought under the statute were of a penal character. 

Privy CouncOgld, first, that it was for the Ontarian 
court to put Its own interpretation upon the statutory' provision, 
and secondly, that the statute was remedial, not penal, since it 
permitted a subject to enforce a liability in his own interests 
and for the protection of his own private rights. 

Finally, it remains to stress that the enforcement of a foreign 
penal law must be distinguished from its application or recogni- 
tion.3 Although enforcement will not be allowed, it is going too 
far to assert that ‘the penal laws of one country cannot be taken 
notice of in anotherk^ This is scarcely true, for subject to the 
possible intervention of the doctrine of public policy,^ such a 
law must be regarded as operative even in English proceedings 
if it is part of the foreign legal system which, according to the 
relevant rule for the choice of law, governs the transaction that 
IS suh judice. If, for example, a Ruritanian statute makes the 
export of certain raw materials a crime punishable by fine and 
confiscation of property, in no circumstances will the fine be 
recoverable by an action in England. Nevertheless, if a mer- 
chant of Ruritania, by a contract that falls to be governed by 
the law of that country, agrees to sell the prohibited materials 
to an Englishman, an action brought against him in England 
for non-delivery must necessarily fail. The illegality of the con- 

* Huntington v. Attrill, [1893] A.C. ico, at pp. r cy-g. 

^ [1893] A.C. 150. 

^ 42 Transactions of the Grotius Society, 135—6. 

^ FoIIiottv, Ogden per 733. 

^ Infra, ^^.1^4. Qtseciq, 
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tract, though springing from a crime and from a penal law 
devoid of extra-territorial effect, cannot be ignored^ 

A somewhat troublesome question is the extent to which Does 
foreign expropriatory legislation is recognized in England ”• 
when it is directed, not against a particular person as in Don fe'^Soi7 

Alfonso's Case, but against national property generally^ It 
would seem that legislation of this nature may take three effectT'^^ 
forms: 

First, requisition, which term is generally confined to the seizure of 
property in the public interest for a limited period, usually until the 
end of some emergency, and in return for compensation.3 

Secondly, nationalization, which is the permanent absorption of 
property into public ownership in furtherance of some political aim and 
in return for compensation. 

Thirdly,^ confiscation, which is the permanent seizure of private 
property without payment of compensation. 

The main question of private international law in this con¬ 
nexion IS the extent to which, in the eyes of English law, a 
decree of a foreign State implementing one of these forms of 
expropriation affects property belonging either to nationals of 
that State or to aliens. 

The general principles that have a bearing upon the question conflicting 
dety simple harmonization, for against the principles thatP™"P‘“ 
neither foreign legislation nor foreign penal laws have extra- toSr''*' 
territorial effect, stands the equally fundamental doctrine that s““tion 
a foreign sovereign cannot be impleaded. If, for instance, the 
Soviet Government obtains possession in Cardiff of a Russian 
merchant vessel on the ground that it falls within the scope of 
a Soviet decree of confiscation and if the decree is not regarded 
by English law as applicable to property in England, how can 

' Cp., for instance, 'Livnostenska Banka National Corporation v. Frankman, 

[1950] A.C. 57. The same principle ^ects a foreign revenue law, supra, p. 138! 
The literature on this subject is voluminous and is growing; see e.g. 

WoxxSry, Expropriation in Public International Law, 21 B.Y.B.1.L iSoetseqq.; 
Annual Digest and Reports of Public International Cases, for the various years 
from 1935 (see indices thereto); 31 Transactions of Grotius Society, 30 et seqq • 

PP- 525-9: 75 L-Q-R- 188 et seqq. (F. A. Mann) i 
New York Law Forum, vol. iv. No. i, pp. 46-58 (Martin Domke); 22 Modem 
Law Review, 639 (Katzarov). 

2 ‘The word requisition, while not a term of art, is familiar and has been 
constantly used to describe the compulsory taking by Government, invariably or 
at least generally for public purposes, of the user, direction and control of the 
ship with or without possession’, per Lord Wright in The Cristina, rio-tgl 
A.C. 485, 502. L vj j 
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this view be rendered effective against a sovereign power that 
is immune from the jurisdiction ? 

Another obstacle to a simple generalization of the law is the 
doubt whether all forms of property stand on the same footing 
for the purpose of determining the effect of expropriation. The 
®^Sg®stion, for instance, by no means unsupported by authority 
has been made that a merchant ship stands in a category of its 
own, since it has a permanent situs in the country to which it 
belpngs.i If this is correct a State which requisitions or con¬ 
fiscates its national ships exercises a quasi-territorial, not an 
extra-territorial, act of authority. 

If an English judge is required to determine the effect of 
foreign expropriatory legislation, his decision will depend upon 
three rnain factors, namely, the construction of the foreign 
legislation, the situs of the property at the time of the legisla¬ 
tive decree, and the question whether the foreign sovereign 
was in actual possession or control of the property outside his 
territory at the time when the facts giving rise to the litigation 
occurred. The present law appears to be as follows. 

The English courts recognize without hesitation that the 
ownership of property js conclusively and finally determined 
by the terms of the foreign decree of expropriation, if the prop¬ 
erty IS situated within the jurisdiction of the sovereign at the 
Dme of the decree, notwithstanding that it is later brought to 
England and is still there at the time of the action. For instance 
in Luther v. Sagor:^ ’ 

Timber, situated in Russia and belonging to the plaintiffs, a private 
company incorporated according to the law of Russia, was seized by 
the boyiet authorities under a decree that had nationalized all profits 

elongmg to industrial and commercial establishments. Part of the 
timber was later brought to England and there sold to the defendants 
by a Soviet agent. The plaintiffs sued for damages in trover on the 
ground that the ownership of the timber was still vested in them. 

The Court of Appeal, on grounds which were not identical, 
found for the defendants.3 

3^ of Grotius Societyy 30 et seqq. 

I K R 548. FoUowedin Princess Pcley Olgav. Weisz, [1929] 
whether the decision would be the same if the owner esc^d 

with his property from the country after the decree but before he had bLn 

' authorities. Cp. Don Alonso de Velnsco v. 
gT/L -Ia’ Sir John Watts 2 Brownl. and 
Stlomtotionlc I however, it is doubtful whether the correct 
interpretatioii has been put upon the decision; see Sack, op. cit., pp. 363-4. 

For a critical appraisement of the decision see Dr. K. Lips ein in 3 5 Trans- 
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_ In the view of Warrington L.J., no sovereign State must sit 
m judgment upon the acts of another foreign State affecting 
propertf within its own territory. 

It is well settled that the validity of the acts of an independent 
soverejgn Government in relation to property and persons within its 
jurisdiction cannot be questioned in the courts of this country.’^ 

Bankes L.J. found it impossible to ignore the law of Russia, 
the lex situs at the time of the decree, under which the seller 
had acquired a good title to the goods.^ Scrutton L J., following 
perhaps a more^ doubtful line of reasoning, argued that, since 
the doctrine of immunity would have prevented any investiga¬ 
tion of the Russian sovereign's title had the timber been found 
in England iri the possession of a Russian official, it followed 
that no such investigation was possible where possession had 
been given to a private purchaser. ‘What the court cannot do 
directly, it cannot do indirectly.'3 

^ But surely the simple and decisive justification of the deci- The Ux' 
sion is the rule that a title to movables, valid according to the 
lex situs at the time of its acquisition, is recognized by English 
lawd The law of the situs must prevail in such circumstances un¬ 
less the rule of that law under which the title has been acquired 
is so immoral or so alien to the principles of justice as under¬ 
stood in England that it must be disregarded as being contrary 
to public policy. The Court of Appeal considered this objection, 
but found it impossible to regard the nationalization decree as 
anything else but the expression of a policy, designed, whether 
mistakenly or not, to promote the best interests of Russians. 

The question is whether the principle of LutheT v. Sci^ot 
applies where the confiscated property, though situated within 
the^ jurisdiction of the confiscating State, belongs to aliens. 

‘ This was the main issue raised in Ando-Iranian Oil Co. v. 
^^ffrate^ better known as Rose Mary^^ where the facts were case of 
^asrollows: Th Rose 

By an agreement made in 1933, di^ Persian Government'granted 
to the plaintiffs the exclusive concession of extracting petroleum from 

actions of the Groitus Society, 157 et seqq. For the contrary view of such a case 
taken in France, see Wortley, Expropriation in Fuhlic International Law, 
pp. 18-19. 

I 3 at pp. 548-9. ^ Ibid., at p. 54c. 
3 Ibid., at pp. 555-6. ^ 
^ See the remarks of Devlin J. in Bank poor Handel en Sckeepvaart v 

[1953] I Q,B. 248, 260. 
3 [1953] I W.L.R. 246. 
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a certain area in Persia for a period ending on December 31 ^ 1993^ 
and undertook not to alter the agreement by legislation. 

In 195 U ^he Government nationalized and expropriated all property 
vested in the plaintijffs by the concession. In the view of the judge in 
the present action this expropriation was accompanied by no more than 
a vague offer to consider the payment of compensation at some un¬ 
defined time in the future. 

The company formed by the Persian Government to manage the 
confiscated oil industry sold 4.0O5OOO tons of crude oil to an Italian 
who in turn sold 900 tons to the Swiss charterers of the vessel, Rosl 
Mary, This vessel, loaded with the oil, put into Aden harbour, where¬ 
upon the plaintiffs sued the ship-owners, the master and the charterers 
in detinue claiming either delivery of the oil or a declaration that it 
was their property. 

J. found for the plaintiffs. Luther v. Sagor,, in his 
considered opinion, is confined to a case where the confiscated 
property belongs to a national of the confiscating State. Public 
International Law, as incorporated in English law, ordains 
that to deprive a non-national of his property without the pay¬ 
ment of adequate compensation is an illegal act. 

T am satisfied,’ he said, ‘that, following international law as incor¬ 
porated in the domestic law of Aden, the court must refuse validity to 

the Persian Oil Nationalization Law in so far as it relates to nationalized 
property of the plaintiffs which may come within its territorial jurisdic¬ 
tion. I find the oil in dispute to be still the property of the plaintiffs.’* 

aisdnct decision must inevitably attract general sympathy, if 
questions only on the grqnnds of natural justice, but nevertheless it is 

submitted with the greatest respect that it is not beyond 
reproach,_ since, as a learned writer has shown in a convincing 
manner, it fails to distinguish two quite separate issues.* The 
first is whether the legislative power of a foreign sovereign to 
confiscate property within his own jurisdiction without the 
payment of compensation is open to question in the courts of 
other countries. The second question, presuming that the 
first must be answered in the negative, is whether, having 
effectively carried out the act of confiscation, the sovereign 
is bound by public international law to compensate non¬ 
nationals who have been dispossessed of their property, 

propriatron Unarguable that the first question admits of only 
effecthe 0*1® 2.nswer. On what possible ground can an English court 

of legislation passed by a foreign sove- 

tionpaidf V[r953]i W.L.R.246. 259. 
^ D. P. O’Connell in 4 /. ^ C,L,Q* 267 et seqq* 
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reign State, recognized as such by Great Britain, in so far as it 
affects property situated within its own territorial domain ? It 
is a supreme executive act that cannot be judicially questioned 
in another country. On principle, recognition of the act must 
be complete, not partial. It cannot be made to turn upon the 
nationality of the victim, for even foreigners who choose to sub¬ 
mit themselves or their business arrangements to a territorial 
law must resign themselves to the consequences of a relevant 
and territorial act of sovereignty^ Even on practical grounds 
the contrary view would avail nothing, for legislative capacity 
is coincident with power, and short of war no foreigner can 
resist an act of power exercised within the territorial limits 
of a sovereign Government. If this truism is accepted, it follows 
that the right of exploitation in the Persian oilfields had re¬ 
vested in the Persian sovereign by virtue of the lex situs. There¬ 
fore, the ownership of the 900 tons of oil shipped on The Rose 
Mary passed to the Italian buyer, also by virtue of the lex situsj 
and there was no principle of private international law which 
would justify the devesting of his title by a foreign court. In a 
later case, Upjohn J. came to the conclusion that Luther v. 
Sagor laid down principles of general application not limited to 
nationals of the confiscating State, and that the English courts 
do not regard confiscation wdthout compensation as per se a 
ground for refusing to recognize foreign legislation.^ 

This, however, does not conclude the matter. It is one thing (^)is there 
to recognize that an owner has been effectively dispossessed of 
his property by a confiscatory decree, another to deny him a rightTo 
personal remedy. It is at this point that the second question 
becomes relevant—does public international law demand that 
a sovereign State shall compensate a non-national whom it has 
dispossessed.? Unlike legislative capacity, law is not coincident 
with power. It is, indeed, difficult to resist the argument that 
on principle the dispossessed person acquires a contractual or 
an equitable right to compensation. He cannot succeed in 
detinue and he cannot demand the remedy of specific perfor- 

^ Itf re Claim by Helbert tf'^agg Cff Co. Ltd., [1956] CL 323, 348, per 

Upjoim J. Tiie learned judge disclaimed any intention to challenge the cor¬ 
rectness of the decision in The Rose Mary, but perhaps this was because the 
Persian legislation was aimed at confiscating the property of particular persons 
(p. 346) as in Don Aljonsds Case, supra, p. 139. But in that case the property was 
in England at the time of the confiscatory decree and so out of the reach of the 
Spanish sovereign. Therefore, the two cases are not in pari materia. 

2 In re Claim of Helbert Wagg & Co. Ltd., [1956] Ch. 32 3, 348. To the same 
effect, DiplockJ. in Adams y.National Bank of Greece, [1958] 2 Q.B. 59, atp. 73. 

825106 L 
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mance, for it is not open to him to deny the validity of the 
confiscatoiy legislation, but he casts no reflection upon the right 
of a sovereign State to dispose of property for the supposed good 
of the community if he claims that it shall make reparation for 
any resultant breach of contract. At the lowest, there is an 
obligation arising ex aequo et bono that there should be restitution 
of fhe amount by which the State has been unjustly enriched. 
Speaking of the Rose Mary Case^ an acute commentator has 
well said: 

‘A concessionaire may have his rights ex contractu abrogated by 
unilateral action, but that by no means represents the termination of 
his equitable interest in the works constructed by him. That interest 
may be said to give rise to a new obligation, of restitutionary or quasi- 
contractual character, on the part of the State which benefits from the 
expropriation. In municipal law effect may be denied to this restitu¬ 
tionary principle by virtue of an act of sovereignty; in international 
law no such act of sovereignty renders a State competent to destroy the 
equitable interest of a foreign investor. That interest falls within the 
category of “acquired right”.’' 

There is, in fact, considerable authority for the view that to 
confiscate the property of a foreign national without making 
adequate compensation is to commit a wrong according to 
public^ international law,^ but in the present state of the 
authorities it would appear that this is a wrong to be rectified 
by diplomatic intervention rather than by judicial process. 

If the property was outside the territory of the confiscating 
or requisitioning sovereign at the time of the decree, whether in 
England, in a foreign country or on the high seas, the first 
task of the judge is to construe the decree in order to ascertain 
whether it is in terms confined to property within the jurisdic- 
tion or whether it purports to affect property extra territorium. 
It IS for the judge to form his own opinion on this question after 
hearing the evidence of expert witnesses.^ 

If he comes to the conclusion that the decree was neither 
expressly nor implicitly directed against property in other 
countries or tin the high seas, cadit quaestio. This was the 
substantial ground upon which the House of Lords held 
in Lecouturier v. Rey^ that a French statute, by which the 

' D. P. O’ConneE, 4/. y C.Z.g. 270-1. 
^Worfey, Expropriation in Public International Lam, pp. 3 3—36: o? et seqq.; 

70 188-90 (F. A. Mann).- . 

3 Aswas done for instance by Hill J.in The JupiterQ^o. 3), [1927] P. 122. 
[1910] A.C. 262, 265; T/if (No. 3), [1927] P. 122. 
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Carthusian monks had been expelled from France and deprived 
of their property^ did not disable them from exploiting in Eng- 
landj to the exclusion of the French liquidator^ the reputation 
which the liqueur known as Chartreuse, and which they con¬ 
tinued to manufacture in Spain according to a secret formula, 
had obtained in England. The statute neither expressly nor by 
implication affected property outside France. 

If, on the other^ hand, the judge comes to the conclusion that W Decree 
the foreign legislation is intended to have extra-territorial to 
operation, the first general principle to be considered is that ttritSi 
legislation has no extra-territorial effect. Jurisdiction is coinci¬ 
dent with power, and how can powder be exerted within the 
territory of another sovereign?^ Speaking of a foreign State, it 
was said in Dicey: 

From the point of view of English courts it has no authority to legis¬ 
late for, or adjudicate upon, things or persons not within its territory, 
except in virtue of some English rule of the conflict of laws.’^ 

The clear implication of the territorial principle is that property 
situated, say, in England cannot be affected 'by a foreign 
decree of expropriation and that the rights of the owner re¬ 
main ^unimpaired. The only doubt is whether the decree is 
effective against a national of the foreign State, since historical 
authority is not lacking for the view that the right to expro¬ 
priate property may be based upon the allegiance of its owner 
as well as upon its situs? Whether this view is correct or not, it 
has found few adherents in recent yearsd Thus in one case 
Maugham ]. held that a Soviet confiscatory decree was in¬ 
effective with regard to property in England although the 
owner was a Russian subject at the time of the decrees The 
application of the principle, however, that the legislative power 
of a State is only territorial, may be frustrated by the impact of 
the equally well established principle that a foreign sovereign 
cannot be impleaded, for if the sovereign is in possession or 
control of the expropriated property, even though it may be 
in England, how is the owner to enforce his rights? This 

^ Dicey, p. 13 . JMour (E. & K) y. Custodian of Israeli Absentee Property, 
[^954] I W.L.R. 139, at p, 150, and authorities there cited. 

^ Dicey, 5th ed., p. 20. 

^ SI Transactions of the Grotius Society, 35 et seqq. (Sir Arnold McNair). 
It is significant that Dicey conceded to a State the right to legislate for its subjects 
outside its territory, 6th ed., p. 20. 

^ But see Lorentzen y. Lyiden lA Co., [1942] 2 El.B. 202; infra, p. 130. 

^ Iti fe Russian Bank for Foreign Trade,\i(^SS\ 
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conflict of doctrine requires us to consider the law under two 
heads, 

first, where the foreign sovereign has obtained possession or control 
of the property, 

secondly, where the previous owner or a third party is still' in 
possession. 

If the property is in England at the time of the proceedings 
and if at that time it is in the possession or under the control of 
the foreign State, the dispossessed owner can take no steps to 
challeiige the validity of the expropriation, for to do so would 
be to implead a foreign sovereign.^ This is also the position 
where, although the sovereign is not directly impleaded 
‘relief in rem is^s@®^t4n- his-absence against property owned 
by him or in his possession or control’.^ This rule is a normal 
example of the doctrine of immunity, but nevertheless it 
contains the seeds of much injustice, unless the means by 
which the sovereign has obtained possession are examinable 
by the court._ If, for instance, his consul obtains possession of 
a ship lying in an English port by over-persuading, threaten¬ 
ing or tricking3 the master and recovery is later sought by 
the owner, is the sovereign to be allowed to say: ‘I am in 
possession, I therefore cannot be impleaded’ ? If this plea is 
available to him, the English court in effect admits the extra¬ 
territorial operation of a foreign decree and allows it to deprive 
an owner of property situated in England. Presumably the 
court would relieve an owner against a forcible seizure of pos¬ 
session, but as the cases stand it is doubtful whether an unduly 
restricted meaning has not been given to the word ‘forcible. 
In TAe Cristina 

The Spanish Republican Government requisitioned all ships 
registered at Bilbao. A ship falling within this category was berthed 

rrl ^^938] A.c. 485; Tke Arraizs [1938], 61 LL.L. Rep. 140; 
The ElNeptuno{ii^-i%') 62 LL.L. Rep. 7; The Arantzazu Mendi, [1939] A.C. 
256; DoJlfus Mieg et Compagnie S.A. v. Bank of England, [1949] Ch. 369. 

^ DoUfus Mieget Compagnie S.A. v. Bank of England, supra, at p. 384. 
See, for example, The Abodi Mendi, [1939] P. 178, where the consul of the 

bpamsh Republican Government was unable to obtain possession of a Spanish 
ship m an I^ghsh harbour owing to the firm attitude of the master, an adherent 
ot Cj-eneral Franco. But later, on returning from a walk, the master found that the 
Republican crew had removed the gangway and were in physical possession of the 
ship bince the Republican Government had previously issued a writ in rem against 
the ship and she was in charge of the marshal, this forcible exclusion of the master 
was held to be a contempt of court. 

♦ [1938] A.c. 485. 
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at Cardiff. The Spanish consul boarded her, disclosed the requisition¬ 
ing decree, dismissed the master and put a new master in command. 
The owners issued a writ in rem and claimed possession of the ship. 

:\ It tvas House of Lords that jurisdiction must be 
declined since the ship was in'lhe possession of a foreign 

. sovereign State. It is arguable, however, that such an eviction 
of a servant by a State official is nothing more than a forcible 
invasion of the owner’s proprietary rights. Perhaps the decision 
does not formulate a general rule, for the Law Lords considered 
that the Repubjican Government had requisitioned, not con¬ 
fiscated, the ship, and Lord Thankerton was careful to stress 
that possession had been obtained ‘without a breach of the 
peace’.^ 

If property Is not in the possession or control of the foreign (u) if 
sovereign at the time of the proceedings and if it was outside 
the territorial jurisdiction of the sovereign at the time of the 
expropriatory decree, it is now established, after several dicta 
to the same effect, that the rights of the owner are unaffected.^ nrertra” 
A contrary rule would conflict not only with the principle that ‘"ritoriai 
legislative power is territorial, but also in the particular case of 
confiscation with the doctrine that the penal laws of another 
country will not be indirectly enforced in England.^ Since the 
sovereign is not in possession at the time of the proceedings, 
the principle ^that he cannot be impleaded has no application, 
for until his right of ownership or possession has been admitted 
or proved it cannot be said that his title is impugned.^ 

Owing to the decision of Atkinson J. in Lorentzen v. Lydden obstacles 
& however, it was for some time doubtful whether an 
extra-territorial effect should not be attributed to the requisi- dSbSy 
tion, as distinct from the confiscation, of property by a foreign 
sovereign. It is true, of course, that a requisition differs funda¬ 
mentally from confiscation. The former is not spoliation, but 
a reasonable means of meeting a national emergency. But if it 
is to be allowed a wider effect than is permissible to confisca¬ 
tion, the difficulty remains of determining the category into 

^ Ibid.j at p. 493. 
^ Tallina LaevauMsus (A/S) v. Estonian State S,S. Line (1947), 80 LL.L. 

- Rep. 99; ChisMre and Another v. Frederick Huth & Co. (191^8), 79 LL.L. 
Rep. zSi'.Noveilo v. Hinricksen Edition, [1951] CK. $()^\ Bank voor Handel en * 
Scheepvaart N.F.v. Siaiford, 1 

^ Frankfurtherv. W. L. Exner Ltd., 
^ Haile Selassie v. Cable and Wireless Ltd., [1938] Ch. supra, p. 93. 
5 [1942] 2 K.B. 202. 
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which a particular seizure falls. There is no magic in words To 
call a seizure a requisition does not make it one. It must satisfy 
certain tests. It must be for the public good, for a limited time^ 
and compensation must be paid. But the task of a judge re¬ 
quired to consider these somewhat elusive and ambiguous fac- 
tors \yill not be simple. Is he to apply the ordinary rules of the 
Tnghsh law of contract.? Is, for instance, a mere promise by the 
toreign sovereign to retain the property only for a limited time 
or to pay compensation sufficient to raise the seizure into the 
higher category.? If so, if promise is to be equated with per¬ 
formance, which is a view that has been taken by the French 
courts,! rapacity may indeed be well served. As an Austrian 
lawyer has said: 

The whole purpose of the non-enforcement of foreign confiscations 
could be stultified, if the confiscating State were to take the precaution of 

including some hypocritical assurances of an eventual payment of some 
nugatory indemnity in its confiscatory decrees. 

Again, if compensation has been promised or even paid is its 
adequacy a relevant factor.? If not, what is in effect a forced 
sale at a derisory price may receive extra-territorial recognition, 
it, on the other hand, the amount of compensation is to be 
scrutinized, the practical difficulties will be great and the inter- 
terence of the court may be regarded as an affront bv the 
toreign sovereign. 

W Co., Atkinson J. 
& Co. that a decree of the Norwegian Government, issued on the 

eve of Its escape to England in 1940, requisitioning in return 
tor compensation Norwegian ships lying outside German- 
occupied harbours, entitled the Government to recover dam¬ 
ages for breach of contract from the charterer of one of these 
ships. In other words, the decree effectively passed the owner- ■ 
ship of the chose tn action situated in England. His main reasons 
were these: the decree affected only Norwegian subjects; it 
expressly referred to ships outside Norway; it was not confis- 
catory in nature; its enforcement was demanded by public 
policy.3 Thus, the learned judge felt unmoved by the earlier ■ 

3 iL3 ^ Ibid., at p. 74. 
_ 1 his IS an unusual application of the doctrine of public policy ‘The udae 

SIwse; which Luld foSly be ippi! 
wniiM foreign law to impose itself although it 
SS Wolff, p. 538. See do the observatlns of 

Wr. v. Slatford, [1953] r Q.B. 
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decision of the Inner House of the Court of Session in the case 
of the El Condado^'^ where a claim by the Spanish consul to the 
possession^of a vessel at Glasgow^ by virtue of a Spanish decree 
of requisition^ w^as rejected. 

This controversy^ howeverj may now be regarded as settled 
by Bank voor Handel en Scheepvaarl Jy.V, v. Slatfbndp' where 
Devlin J. followed the Scots decision in preference to that of 
Atkinson J. 

In that case the Dutch Government, at the time when it was exer¬ 
cising sovereign powers in England with the consent of the British 
Government, issued a decree which entitled it to assume control of any 
property belonging to persons resident in Holland. 

It was held that the ^ rights thus vested in the Dutch Govern¬ 
ment were not exercisable in respect of a quantity of gold that 
had been deposited in London in 1939 by a Dutch bank. In 
the course of his judgment the learned judge said: 

^In short, a principle of private international law that allows property 
legislation to operate in the territory of another country, so far from 
being a principle which resolves the conflict of laws, will create a 
conflict which will require the formulation of a new system to settle. 
There seems to me to be every reason, if the authorities permit it, for 
giving effect to^the simple rule that generally property in England is 
subject to English law and to none other.’^ 

The financial troubles that beset the world during the inter- Effect of 

war years have obliged most countries to introduce a system 
of foreign exchange control, under which dealings in the r^^ktlLs 
currencies of other countries are severely restricted. In accor¬ 
dance with the principle which denies extra-territorial operation 
to legislation, it has been held that a transaction will not be 
affected by such a currency regulation unless it is subject to 
the law of the country in which the regulation has been issued.^ 
The proper law is decisive in this respect, since it may modify 
or dissolve the contractual bond.^ Thus in In re Claim by 
Helbert Wagg & Co, Ltd, 

A loan agreement, to be construed according to German law, was 
made in 1924 by which an English company agreed to lend to a 

^ (1939X hL.L. Rep. 330. 
H1953] I Q-B. 248. G Ibid., at p. 260. 
^ Rex V. International Trustee, [1937] A.C. 500; Kabler r. Midland Bank, 

[1950] A.C. 24;/;? 
5 .Kablerv. Midland Bank, [1950] A.C. 24, at p. $6,per Lord Radcliffe. 
* Supra, 
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German company ;^35o,ooo with interest at 7|- per cent., the loan m 
be secured by a mortgage on certain coalfields in Germany The loan 
was to be redeemed by January 1945 and payments of principal and 
interest were to be made in sterling in London. ^ P ' and 

The borrowers fulfilled their contractual obligations until iq„ 
when a German moratorium law was passed which required them'^tn 
make the agreed payments to a Government agency in Berlin in marks 
instead of in sterling. marxs 

At the outbreak of war in 1939, 74,142 was still due under the 
loan but the borrowers continued to pay the appropriate amounts in 
marks to the Government agency and by 1945 had paid the full equiva¬ 
lent in marks of the whole loan, with the result that by the German 
moratorium law they were discharged from all further liabilities The 
question was whether this discharge was effective or whether the 
lenders could clairn to be paid ^174,142 m England out of the German 
assets held by the Administrator of German Enemy Property. 

unkss situatcd in Germany, since 
penal or was the Only place m which the debtors resided i but he 

Hsca”;-determine whether the moratorium 
'ylaw applied was not the local situation of the debt, but the 

proper law to which it was subject. Having found this to be 
1 that according to English private inter- 

law and discharged by the^moratorium 
aw ^d that no claim was sustainable against the Administra- 

tor. The learned judge admitted that a currency regulation of 
the proper law will not be recognized if it is of a confiscatory or 

f conclusion that the moratorium 
^w ot 1933 was an honest attempt to solve Germany’s econo- 

crediSm discriminatory against foreign 

cSioS f Loririn xT/ ndecision of the House 
k ^Slikrj^idland Bank^ where a currency regu- 

fSs we these!"""” instrument of oppression. The 

time^f^fhp^^ ® Czechoslovakian national but at the 
Stock Ex?hanve rh ' American, bought on the London 
His bank ^ t p through a Swiss bank certain Canadian bearer shares. 

S dla' d Ba^-n ? Bank-deposited the shares with the 

fq?q the G^man^° '7 ^ ^n March, 
as^dS Ddc?nf h • hoslovakia and compelled the plaintiff, 
Bank at ?ra5..t T r? u” to transfer to the B 

gue, a tool of the Gestapo, the whole of his securities, 

/«/-.Pp. 487-9.499-501. ^[i95o]A.C.h. 
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ixiduding the Canadian shares. On April 17th, the Z Bank instructed 
the Midland Bank to transfer the shares into the depot of the B Bank, 
on the footing that this transfer was made by the order and for the 
account of the plaintiff. 

To an action of detinue brought by the plaintiff for delivery up of 
the shares, the Midland Bank contended that it was the bailee of the 
B Bank and that by a currency regulation of Czechoslovakia it was 
illegal for the B Bank to part with the shares to a ‘currency foreigner’, 
such as the plaintiff, without the consent of the National Bank of 
Czechoslovakia, which consent had been refused. 

The plaintiff’s action failed, though it was admitted that he 
was the undisputed owner of the shares. The majority of the 
House of Lords held in the first place that the proper law of the 
contract of bailment between the Z Bank and the Midland 
Bank and of the substituted bailment between the B Bank 
and the Midland Bank was the law of Czechoslovakia. Their 
Lordships then invoked the doctrine that proof of a title to 
immediate possession is a condition precedent to success in 
detinue, and held that the plaintiff must necessarily fail, since 
no such title was vested in him failing the consent of the 
National Bank. The bailment was not terminable at the will 
of the plaintiff alone. 

This decision has been subjected to damaging criticism,^ 
and on the private international law plane it certainly provokes 
two remarks. 

First, it seems a little strange that a bailment to a London 
bank of chattels, which at all material times had been situated 
continuously in London and which were re-deliverable in 
London, should have been regarded as a transaction subject 
to the law of Czechoslovakia.^ 

Secondly, Lords Simonds,^ Reid"^ and Radcliffe^ repudiated 
the suggestion that the Czech currency regulation was of a 
penal or confiscatory nature. Viewed as a general regulation 
no doubt this was a correct conclusion, but the fact remains 
that it was used as an instrument of confiscation in the par¬ 
ticular case of the plaintiff. The agreement by which he 
recognized the transfer of his shares to the B Bank was 
admittedly signed under duress and therefore was not binding 
upon him. He was a victim of the German persecution,^ but 

^ Dicey, op. cit., pp. 821—2; F. A. Mann in tbe following: 11 M.L.R. 479; 
13 M.L,R, 206-12; The Legal Aspect of Money ^ pp. 372-7; 26 R.T.R./.Z. 280. 

^ Lord Reid and Lord MacDermott disagreed witb the majority on this point, 
^ At. p. 27, 4 At. p. 47. s At p. 57. 
® [i95o]A.C. 24, atp. 3o, /»<?rLordNormand. 
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nevertheless in the view of the House of Lords he was precluded 
by his pleadings from relying upon this argument, since he 
admitted in his amended statement of ckim that he had 
ratified the letter of April i yth written by the Z Bank to the 
•5 Bank. As Upjohn J. said in a later case: 

fhor a”' (o’" difficulties which arose on the pleadings in 
that case, I do not think the House of Lords would have hesitated to 

investigate the quesdon whether an exchange control statute passS k 

1934 with the genuine object of protecting the State’s economy had not 

by 1946 become an instrument of oppression and discrimination.’^ 

It may be said, indeed, that the decision in Kahler's Casp 
is exceptional and that it is no authority for the view that the 
currency regulations of the proper law must be blindly and 
mechanically recognized, irrespective of their nature or of the 
use to which they have been put. To quote Upjohn J. again: 

_ This court must be entitled to consider whether, looking at all the 

^^'■-’■eaching in its scope and effect as really 
to offend against consideration of public policy of this country.’^ ^ 

'» policy of 

relevant to 4^® ^.^^iject to the English doctrine of public 

^ public policy of this country must necessarily be a 

consists of the 

law, but It is not the foreign law but our own law to which effect « 

gwen, whether it be by way of judgment for damages, injunction 

said Dhvie‘"®r otherwise. As^has been often 

»k1v i Lh I "k ,°f "'"“'O'P'I i" "-hich the general policy or such law can be properly ignored.’‘4- 

' IbiL ^fHeliert Wagg & C. Ltd., [1956] Ch. 323, 352. 

KahiLFreundy 2>a»r.7rtr5»r of the Grotius Society, 39-83 (Prof. 

+ Dynamii Actien-Geselhchaft v. Ric Tim Co. Ltd., [1918] A.C. 292, 302. 
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There is a distinctive policy^ what Westlake calls a *strin- 
gent domestic policyadopted in this country to which the 
application of a foreign law must always remain subject. Certain 
heads of the domestic doctrine of public policy command such 
respect, and certain foreign laws and institutions seem so re¬ 
pugnant to English notions and ideals, that the English view 
must prevail in proceedings in this country. 

The occasional exclusion of a foreign law on this ground is Test for 

no doubt inevitable, but the English domestic doctrine 
public policy covers a multitude of sins varying in their degree Engiisii 

of turpitude, and it is essential to resist the suggestion that an 
action on a transaction governed by a foreign lex causae must applicable 
necessarily fail because it would have failed had the lex causae 
been English. Judges in the past have now and then expressed 
somewhat extravagant views on the matter. Thus, for instance, 
in a restraint of trade case. Fry J. is reported as saying: 

Tt appears to me plain that this court will not enforce a contract 
against the public policy of this country, wherever it may be made. It 
seems to me almost absurd to suppose that the courts of this country 
should enforce a contract which they consider to be against public policy 
simply because it happens to be made somewhere else.’^ 

The implication of this is that-every limb of the domestic 
doctrine must apply in every action in England. This can 
scarcely be so. The conception of public policy, is, or should be, 
narrower and more limited in private international law than in 
internal law. A transaction that is valid by its foreign lex 
causae should not be nullified on this ground unless its enforce¬ 
ment would -ofifend some moral, social or economic principle 
so sacrosanct in English eyes as to require its maintenance at 
all costs and without exception. In the words of Cardozo J, in 
a New York case: 

‘A right of action is property. If a foreign statute gives the right, the 
mere fact that we do not give a like right is no reason for refusing to 
help the plaintifiF in getting what belongs to him. We are not so pro- 

wincial as to say that every solution of a problem is wrong because we 
deal with it otherwise at home. . . .The courts are not free to refuse 
to enforce a foreign right at the pleasure of the judges, to suit the 

^ Wharton, Conflict of Laws (3rd ed.), voL i, s. 4.a. 
^ Westlake (7jdi ed.), p. 51. 
3 Rousilion V. Roustiion (1880), 14. Ch.D. 351, 369- Actually the governing 

law in the circumstances of the case was English law. Therefore, of course, the 
domestic doctrine applied. 
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indivicluni notion of expediency or fairness. Thev rlr. i 

c oors unless help would violate some fundamental principle^ofT 
some prevalent conception of good morals, some deep-roLd rrlrl 
of the common weal.’i ’ ^ i^ooted tradition 

Sy brof iTs policy that the defendant invokes 
may be ot this overriding nature and therefore enforceable i. 
all actions. Or it may be local in the sen<5e tLof ^ 
some feature of interLl policy. If so it mus? be r 
cases where the ** camJis Enghsh *“ 

To ascertain whether it is all-pervading or merelv v 
must be examined hn the li^ht of itc ^ 

lldhC"a d bTit, 

a......poiLf f Pr 

-foture is io further the =coS^:gS 

X he haf S '’fr “ >' “P'“' “ England the S 

.S fhis pa^Sdrrtk "'“"'d daim 
to controf rekttns betwee^^ apphcatlon, designed 
countries. servants in other 

FranS aS tovemeTby Frencrr'"\^^ f Frenchman, made in 
employer he will not ooen a r ^ at after leaving his French 
metres^of Calaid q oP®" ^ competitive business within loo kilo- 
^ jres of Calais. Suppose also that the agreement is valid by French 

EngknTfSTrracK^h^ Boulogne and is sued in 
should escane liahilifv K * ui^thinkable that he 

contracts in restrain/of/md?TL‘tbk//SVe^ 

his right to do so mut/br" ^ “""P^^'Jve business in^Dover, 
England is directly afFprtpd^3*^f freedom of trade in 
towids marka^^ English attitude 
restraint of marriaee would towards conditions in 
policy. ^ 2.ppear to reflect a merely local 

oidS',: or. a.».h.« 

^ ^4;r,.rRr.r.v.7\^.A.«,[i937]iKB.209. 
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If the court decides thatj having regard to the particular 
circumstancesj the distinctive policy of English law is in truth 
affected, then the incompatible foreign rule must, indeed, be 
totally excluded. Some of the older decisions, however, have 
perhaps tended to invoke the domestic doctrine of public 
policy^ in all its ramifications with remorseless determination. 
Thus in GreU v. Levy^^ a London solicitor made an agreement 
in France with a Parisian merchant to sue for a debt due to the 
merchant from an English resident, and it was provided that 
the^ honorarium should be one-half of the amount recovered. 
This agreement, though valid in France, was champertous in 
the ^ eyes of English law and w’-as held to be illegal. This 
decision may probably be vindicated on the ground that 
English law was the lex causae^ which perhaps w^as wEat Erie 
C.J. meant to indicate when he stressed so forcibly that Eng¬ 
land was the place of performance. 

■ Kaufman v. Gerson- is a more striking example of insularity. 

The husband of the defendant had misappropriated money entrusted 
to him by the plaintiff. By a contract made and to be performed in 
France the defendant agreed to pay to the plaintiff by instalments out 
of her own money the full amount misappropriated, in consideration 
that the plaintiff would refrain from prosecuting the husband for what 
was a crime by French law. Both the plaintiff and defendant were 
French nationals domiciled in France; the misappropriation had oc¬ 
curred in France; the contract was valid by French law. 

This contract could scarcely be regarded as offensive to some 
fundamental principle of justice, for, as Dicey remarked, there 
is nothing particularly reprehensible in allowing a person to 
escape criminal proceedings at the price of paying full compen¬ 
sation to the sufferer.-^ Nevertheless, an action for the recovery 
of instalments still due was dismissed on the ground that To 
enforce a contract so procured would be to contravene what by 
the law of this country is deemed an essential moral interest’.^ 
In Addison v. Brownd> however, the most recent case on the 

^ (1864) i6CB.(N.S.) 73. 

2 [1904] I K.B. 591 (C.A,) reversing Wright J., [1904] i K.B. 114. See also 
Hope V. Hope (1857), 8 De G. M. & G. 731, where Turner L.J. went so far as to 

say that a foreign contract to be enforceable here must ‘be consistent with the 
laws and policy’ of England. 

3 Dicey (5 th ed.), pp. 828—30. The decision was not followed in the Canadian 
case of National Surety Co. v. Larsen^ [1929] 4 D.L.R. 918. 

^ [1904] I K.B. 591, at pp. 599-600, per Romer L.T. 

^ [1954] I W.L.R. 779. 

Attitude 
of tile 
courts 
exemplified 
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subject, a less insular interpretation was put upon the reser 
vation of public policy. r e reser- 

A wife sued her husband to recover arrears of maintenanr^ H ■ 
under a contract that was governed by Californian law. It was JnJZ 
agreed that neither party would apply to any court for the variation f 
the contract and that if in fact it were varied by any court in suhsen 

^vorce proceedings it should nevertheless remain in force as wrS^ 
Ten years later the husband obtained a divorce in California Ind ih 
contract, far from being varied, was incorporated in the j udgment. ^ 

The contract, since it contained an agreement by the parties to 
oust the jurisdiction of the court, was contrary to the^doctrine 
of public policy as understood in England, and it was therefore 
pleaded that the action was not maintainable. Streatfeild T 
however, refused to_ treat this particular segment of the doc¬ 
trine as being of universal application. He said: 

of rhe u contrary to public policy to oust the jurisdiction 
of the English courts, I cannot think that it is the public policj of 
England to oust a plaintiff in the English courts from suing on an 

otherwise actionable, on the^rouS 
that that agreement purports to oust the jurisdiction of a foreign court n 

® oTSS p therefore, is to classify those cases in which the 
where dis- ^o enforce a foreign acquired right 

“Si; Z enforcement would affront^some m£l 

‘^“‘''compromist^S^ of which admits of no possible 

(i) Where the fundamental conceftions of English iustice ar, 

thSTw ^b^/®^^blished rule, which will be stated later ^ 
JfZ judgment cannot be recognized in England if it 

Engla^nd.3 coercion is unenforceable in 

agreement in question aJone desimedS*^^^ that the learned judge treated the 
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(ii) Where the English conceptions of morality are infringed. It 
cannot be doubted that a contract or other transaction which is 
objectionable in English eyes on the ground that it tends to 
promote sexual immorality^ will receive no judicial recognition 
in England, though it may be innocuous according to its 
foreign lex causae. In an early case Wilmot J. said: 

Hn many countries a contract may be maintained by a courtesan for 
the price of her prostitution; and one may suppose an action to be 
brought here upon such a contract which arose in such a country; but 

that would never be allowed in this country.’^ 

(iii) Where.a.transaction prejudices the interests of the United 

Kingdom or its good relations with foreign powers. An example of 
the first part of the statement is the prohibition of intercourse 
with an alien enemyA In one case, for instance, an English 
company, owning mines in Spain, made a contract in 1910 for 
the delivery by instalments spread over a number of years of 
minerals to a German company^ The contract contained a 
suspensory clause which provided that in the event of war the 
obligations of the parties should be suspended during hostili¬ 
ties. The English company brought an action in 1916 claiming 
a declaration that the contract was not merely suspended but 
was abrogated by the existence of a state of war between Great 
Britain and Germany. The objection was taken that this was 
a German contract and that therefore if fell to be governed by 
German law. It was argued that illegality according to English 
law was irrelevant. W%at had to be shown was that the contract 
was illegal by German law. It was held, however, that the 
German character of the contract had no bearing on the 
question. Tt is illegal for a British subject to become bound in 
a manner which sins against the public policy of the King s 
realm’,^ and it has long been established that the prohibition 
of intercourse with an alien enemy rests upon public policy. 

Support for the second part of our statement may be derived 
from the rule that it is contrary to public policy as understood 
in all civilized nations for persons in England to enter into an 

^ See, for example: Fearce v. Brooks (1866), L.R. i. Ex. 213; Ayerst v. 

Jenkins (1873), 16 E<|. 275; Tayiorv. Chster (iSSj), L.R. 4 Q.B. 309. 

2 JioMnson V. Bland (1760), 2 Burr. 1077, 1084. 
3 Robson V. Premier Oil and Pipe Line Co,, [1915] ^ ^3^* Supra, 

PP- 

5 

QO*. 

Djnamit Actien-Gesellschafl v. Rio Tinto Co. Ltd., [1918] A.C. 292. 
Ibid., at p. 294, per Lord Dunedin. 
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engagement with the avowed object of causin| mju^^o a 

frilnily Government.. law.. 
further a revolt.Ho mrpo t 1.quern ^ont y P ^ 

or to export a P*-°h bited commoQ^ y 
breach of international comity and tends to inj 

"fX ■ 
Sy Itab- 

world affords many instances “ ^ execrated in 

difquriifications oi this description, which to^he 
doS bv nenalizing certain classes of the population to the 

profit of others (what the older jurists called 
have only intra-territorial effect,^ for, in the eloquent words of 
Wharton: ‘To stretch international law further would be to 
^graft on free countries the paralysing restrictions of despo- 

'"'Xemains to notice a troublesome controversy that may now 
be relegated with some confidence to a happy oblivion, 
concerns the view, sometimes advanced, that a oreign s a us 
unknown to English law will not be recognized as such in 
England, so that, for instance, the relationship arising between 
the narties to a foreign adoption would have been_ ignored 
before the institution was introduced into England in 1927, 

I Britis/i Nyhn Spinners Ltd. v. Imperial Chemical Industries Ltd., [1955] 

Ch. 37, at p. 53. 
^ De Wuizv. Hendricks {1^2i\.)y 2 Bing, 314* 
3 Foster V, Drisco/Jj [iQ2()] i K.B, i^jo. •• i . j 

4 Regazzoni v. K. C. Bethia (1944) [^95 «] A-C. 3°! • For ^ cntical study 

of this decision, see 21 Modern Lata Review, 130 et seqq. (F. A. Mann), dp. 

In re Emerv’s Investments Trusts, Css. \10. ... a- r r 

5 It has been laid down in America that a contract to bribe officers of a foreign 

Government, even if not prohibited by the law of the Government, is unenforce¬ 

able in the courts of the United States; Oj-MKjaw v. Arms Co., 103 U .S. 2t>i, 277, 

cited in Pollock on Contracts (i 2th ed.),p.349> note 77. 
6 Sommersett’s Case (1772), 20 St. Tr. i; Torbesw. Cochrane (1824), 2 B. & C,. 

448,467, per Best J. (Slavery). 
t Conflict of Latvs (3rd ed.), S. 104. 
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but would be recognized now.'^ This view cannot survive the 
most perfunctory examination. 

In the first place it is -wholly incompatible with the funda¬ 
mental doctrine that a status, once established by the personal 
law, is of universal application. This doctrine has been elabor¬ 
ated by Scott L.J. in the following well-known passage: 

‘These elementary reflections lead^ as I think inevitably, to the 

conclusion that universality is the basic principle of status in private 

international law—both in general and In the intendment of English 

law; that the particular status brought into existence by the law of 

country J must have attributed to it by country B the self-same 

personal capacity or incapacity, and the self-same rights and duties, 

which country ji conferred or imposed upon that person, natural or 

artificial; and that the courts of country B can introduce into that 

status no exceptions or qualifications unknown to the law of its creation, 

unless they are bound to do so by some definite and positive rule of 

municipal law, whether statutory or common lawq which prohibits 

them (as in Birtwhistle v. Vardill^) from giving effect to the country 

ji status, or commands them to introduce some specific condition or 

other modification, when asked to apply the consequences which by the 

law of country A would flow from that status in the particular cir¬ 

cumstances of the case before them.’^ 

Secondly, tke view does not represent and never has represen¬ 
ted English private international law. As Westlake pointed 
out many years ago,^ the title to property of a Scottish curator 

honis^ an official unknown in England, has been admitted 
in English proceedings.^ Legitimation per suhsequens matri- 

monium was not introduced into England until 1926, yet for 
' many years before that date the status of persons so legiti¬ 
mated abroad was consistently recognized by the English 
courts.^ Again, polygamy is unknown to domestic English 

^ Dicey (sth ed.), Rule 136, p. 509. At p. 510, he said: ‘The law of England 

will not {se?nble) in England allow any status . . so long as it is unknown to 
English law, to have legal effects so far as regards transactions in England.’ This 
view has been abandoned by the editors in the 6th and 7th editions, see 7th ed., 

p. 229. In Halsbury, Laws of England ed.), voL vii, it is said at p.y 43 • 
English courts will not, it seems, pay regard to foreign judgments creating a status 
of a kind not recognized in England.’ The view adopted in the 5 th ed. of Dicey 

was accepted by the original American Restatement, but has now been abandoned 

in the second Restatement, S. 120. 

2 (1826) 7 CL & F. 895. 
3 In re LucFs Settlement Trusts, [1940] Ch. 864, at p. 894. 

^ Private International Law (7th ed.), p. 49. 
s Maekiev. Darling L.R. 12 Eq. 319. 

^ Infra, p. 428. 

825106 M 
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law, but nevertheless the status that it creates in countries 
where it obtains is far from being disregarded in English 
proceedings.! 

Status It is true, of course, as Scott L.J. indicated in the passage 
inSmts !^ited abovc, that the consequences and incidents flowing from 

dis- a particular status, as fixed by the foreign law under which it 
has arisen, cannot always be allowed full operation in England. 
In Birtwhistle v. Fardilly for instance, the case mentioned by 
the learned Lord Justice, the claim of a person, lawfully legiti¬ 
mated according to the Scots law of his domicil, to succeed to 
a fee simple estate was disallowed, since it was an overriding 
rule that an heir to English land must be born in lawful wed- 
lock.2 Again, although the status of polygamy is recognized by 
English private international law, such matrimonial relief as 
may be incidental to it is not obtainable in England, since the 
jurisdiction of the High Court in this regard is attuned to a 
different form of marriage.^ 

Two The two authorities invoked by those who would disregard 
a status unknown to English law are Worms v. De Valdor^ 

French and lu re Selot's Trusts,^ both of which were concerned with 
prSg“ity French status of prodigality. By French law, an adviser, 

conseil judiciaire, may be appointed to safeguard the interests 
• of an adult person of extravagant habits. The judgment by 

which this is done may prohibit the prodigal from compromis¬ 
ing claims, borrowing,^ receiving money, alienating or mort- 
gaging property and bringing or defending actions without the 
collaboration of his adviser.^ 

In Worms v. De Valdor, however, a prodigal was allowed to 
succeed in an action, brought in his own name and without 
the collaboration required by French law, for the delivery up 
of a bill of exchange, on the ground that the identity of the 
person entitled to sue is a matter of procedure to be determined 
by the lex fori. In the case of In re Selot's Trusts.) a prodigal 

Infra, p. 308. ^ z Infra, pp. 43 5—7. 
3 On the distinction between status and its incidents see Graveson in 26 

Jounf of Comparative Legislation and International Law (November 1044), 
Pt III, p. 27. 4 (1880), ^9 L.J. (Ch.) 261. 

_ trgoaj i Ch. 488; applied in In re Langlefs Settlement Trusts, [1061] 
2 W.L.R. 41. ^ j 

® It is sometimes said that partial incapacities of these kinds should not be 
classified as a status and that therefore the7 are not caught by the doctrine of 
universality. This argument was demolished by Westlake, op cit., pp. 48-49. 

stotus except the sum of the particulars in which a personas condition 
dilters from that of the normal person ; ibid., p. 49. 



CONTRARY TO ENGLISH PUBLIC POLICY 163 

successfully recovered a sum of money, again without the 
collaboration of his adviser, since Farwell J. reached the strange 
conclusion that the disability imposed by Frenchdaw was of 
a penal natured Neither decision, therefore, is authority for the 
wider proposition that a status unknown to English law must 
be ostracized. 

- ^ The incapadty of suing, far from penalizing the prodigal, is imposed upon 
him for his own benefit and protection. 
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The per¬ 
sonal law 

^y/The definition of^domicU\ The distinction drawn by the post-glossators between real 
and personal statutes has led to the universal recognition 
that questions affecting the personal status of a human 

being should be governed constantly by one and the same law, 
irrespective of where he may happen to be or of where the facts 
giving rise to the question may have occurred^ But unanimity 
goes no further. There is disagreement upon two matters. 
What is the scope of this ‘personal law’, as it is called, and 
should its criterion be domicil or nationality In England, 
however, it has long been settled that questions affecting 
status are determined by the law of the domicil of the propositus 
and that, broadly speaking, such questions are those affecting 

^ family relations and the family property. To be more precise, 
I the following matters are to a greater or lesser extent governed 
rby the personal law: 

The essential validity of a marriage. 

The mutual rights and obligations of husband and wife, parent and 
child, guardian and ward. 

The effect of marriage on the proprietary rights of husband and wife. 
Divorce. 

The annulment of marriage, though only to a limited degree. 
Legitimation and adoption. 
Certain aspects of capacity. 

Wills of movables and intestate succession to movables. 

orHnLI classes of domicil: the domicil of oripin 
domicil of communicatcd by operation of law to each person at 

^oice birth, i.e. the domicil of his father or of his mother, according 

^ 4 Rabel, i. roi. 

^ On the respective merits of nationality and domicil see infra, pp. 196-8. 
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as lie is legitimate or illegitimate,^ and the domicil of choke, which 
every person of full age is free to acquire in substitution for 
that which he at present possesses. This distinction relates 
merely to the acquisition and loss of domicil, not to its effects. 

Despite the warning of Sir George Tessel that an absolute Meaning 
definition is impossible,^ it is nevertheless essential to ascertain 
what English law understands by domicil. Since the most 
important matters that fall within its province relate to the 
family, it would seem almost axiomatic that the crucial factor 
in determining its location should be the place where a man's 
home is established, 

^Bv domicile said Lord Cranworth in 1858, Ve mean home, the 

permanent home, and if you do not understand your permanent home 

I’m afraid that no illustrations drawn from foreign writers will very 

much help you to it.’3 

Indeed, it may be said that the earlier English judges were Former 
content to equate domicil with home in the sense in which the doc^trkcof 
man in the street, untroubled by legal subtleties, would under- equivai«ce 

/ stand that word. Just over a hundred ye^rs ^o, Kindersley h^me 
propounded a~3o5mHondliaridFiacI^^ 

I and appIIHtionlFwo^^ to better. 

‘That place is properly the domicil of a person in which he has 

voluntarily fixed the habitation of himself and his family, not for a mere 

special and temporary purpose, but with a present intention of making 

it his permanent home, unless and until something (which is unexpected 

or the happening of which is uncertain) shall occur to' induce him to 

adopt some other permanent home.’^ 

This short statement stresses the familiar features of a man's 
permanent home, if that term is used in its popular sense. It 
must be the result of a voluntary choice, it must not be tran¬ 
sient, and the mere fact that the propositus is prepared to move 
to a different country on some future contingency, such as his 
succession to a family estate, does not render it impermanent. 
His conjectures- as to what he will do if this or that happens are 
ruled out as irrelevant. 

^ Infray p. 189. 
^ Doucetv, Geoghegan (1878), L.R. 9 Ch.D. 441, 456. 
3 Whicker Y. Hume 
^ Lord V. Colvin (1859), 4 Brew. 366, 376. Cp. Phillimore’s definition, 

Commentaries on Private International Law or Comity^ iv. 43: ‘a residence at a 

particular place, accompanied witk positive or presumptive proof of continuing 

it for an unlimited time’. 
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Domicil no Unfortunately, however, more recent decisions, while re- 

e<juiva°fnt that & permanent home constitutes domicil, have 
to home ia insisted that the word ‘permanent’ must be given its supposedly 

^itsral meaning. They have equated it with ‘everlasting’, and 
thus have reached the conclusion that a person who leaves his 
domicil of origin and settles with his family in another country 
will not be considered to have changed his domicil unless his 
intention is never in any circumstances to abandon this new 
home.i Such an intention, though theoretically possible, is 
almost inconceivable. Few things in human affairs can be ever¬ 
lasting, least of all one’s intention, and singular indeed would 
be the man who could unreservedly warrant that whatever good 
or evil might befall him he would never return whence he came. 
If the word ‘permanent’ is to be used in this context in prefer¬ 
ence to ‘indefinitely’, it should at least not be given the incorrect 
meaning of everlasting. There is no justification for requiring 
that the intention to settle in a new country must be irrevocable 
in character.2 Nevertheless, it has several times been affirmed, 
and more than once by the House of Lords, that the present 
home of a man is not to be equated with domicil if he con¬ 
templates some event, however remote or uncertain, which 
may cause him at some indeterminate time in the future to 
change his country of residence. If this possibility is present 
to his mind, even an intention to reside indefinitely in a place 
is ineffective.^ Thus Lord Cranworth, despite his earlier rebuff 
to those incapable of understanding their permanent home,"^ 
relented five years later and offered his own solution of the riddle. 

The present intention of making a place a person’s permanent 

home can exist only where he has no other idea than to continue there. 

According to the Shorter Oxford English Dictionary, ‘permanent’ .is the 

opposite of temporary’, and means ‘lasting or designed to last indefinitely without 
change; enduring; persistent’. 

t V. Gulbenkian, [1937] 4 Ah E.R. 618, at p. 637 per Langton I. 
^ Mwrhouse-v. Lord (1863), 10 H.L.C. 272, 285-6; Joppv. Wood 

f I; ^ V. Goulder, [1892] P. 240; Winans v. A.-G., 
[1904] A.C. 287; ^.-G. V. Tule (r93i), 145 L.T. 9; Wahl v. A.-G. (1932), 

147 L.T. 382; Ramsay y. Liverpool Royal Infirmary, [1930] A.C. 588. The 

ngorous theory adopted in these decisions has been applied in South Africa, see 

Rollak m 50 South Africa Law Journal, 465 et seqq., and Johnson v. Johnson 

(1931), A.D 391; O’Mant V. O’Mant (1947), S.A.L.R. 26, where it was held 

mat a husband s residence in Rhodesia, where he had established his home after 

leaving South Africa, could not constitute domicil, because, in the words of the 

mal judge always at the back of his mind he seems to have had the intention that 
It [Jus wife] did fohow him he would be prepared to leave any country to which 
ne iiaa gone, i o . z 

^ ^ Su^ra^ p. 165. 
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without looking forward to any events certain or uncertain, which 
might induce him to change his residence. If he has in his contempla¬ 
tion some event upon the happening of which his residence will cease, 
it is not correct to call this even a present intention of making it a per¬ 
manent home. It is rather a present intention of making it a temporary 
home, though for a period indefinite and contingent.’^ 

This uncompromising attitude is well illustrated by two deci¬ 
sions of the House of Lords, Winans v. A.-G? 2ind Ramsay^Y. 
T.hjp.rf)ool Royal Infirmarv.^ The facts of the former case were 

tfieie!~" 
/Winans was born in 1823 in the United States, where he was con- Win&nsY. 

/tinuously engaged in his father’s business until 1850. From i 8^q to 
1,8 he went to Russia, where he was employed by the Government 
in equipping railways and in the construction of gunboats to be used 
against England during the Crimean War. He married a British subject 
and appears never to have set foot again in the U.S.A. In 1859 he 
showed rigns of consumption, and, being advised by the doctors to winter 
in Slghton in EnglandTLe reluctantly took rooms at a hotel there, 
and in i860 took upon lease two adjoining houses which he connected 
structuSly. He still held these houses at the time of his death..,.,From 
i860 to 1870 his practice was to spend four months of the winter at 

and the remainder of the year in Russia. From 

1870 to i88q the routine was altered, for he spent more than half oF 
each year in England or Scotland, the rest of the time being divided 
between Russia and Germany, In 1883 he ceased to visit Russia, and 
for the next ten years divided hisTimeFetweerr^^rai^y7^^§^d and 
Scotland. From 1893 until he died in 1897 he lived entirely in England. 

I duty was paid upon his EngiSi fortune of over two million 
IpSundsTBut the Crown now claimed legacy duty upon a com^fiti^y 
sm^ amount of property consisting of land in Bdti,iiwre, mscri^d 
stock in the U.S.A., and moneyolFHep^irmTO SucE Hiity i 

I was payable only if he had" acquired an English domicil^t.the time of|' _ 

death. ^ 

The fact that he had resided principally in England for the last 
thirty-seven years of his life raised a very strong^ presumption 
in favour of an English domicil, but there was no direct evidence 
as to what his intention was, and, as Lord Macnaghten ob¬ 
served, it is necessary in these cosmopolitan days to look very 

^ Moorhouse v. Lord (1863), 10 H-L.C. 272, 285-6, Contrast Lord Thurlow’s 
view: ‘A British man settles as a merchant abroad; he enjoys the privileges of the 
place; he may mean to return when he has made his fortune; but if he dies in 
the interval will it be maintained that he had his domicil at home ?’: Bruce v. Bruce 
(1790), 2 Bos. & Pul. 229, note. 

2 J■Jgo4] A.C. 287. 

3 [1930] A.C. 588. 
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narrowly into the nature of residence before depriving a man 
of his native domicil. To reach a satisfactory decision in the 
present case, therefore, there was no alternative but ‘to consider 
what manner of man Mr. Winans was, what were the main 

^ objects of his existence, and what sort of a life he lived in this 
/' country’. Lord Macnaghten accordingly analysed with some 
i particularitylEnhbpes,"pojects and daily habits of Mr. 
i Winans. He found that, in addition to the care of his healtli" 

Mr^^'inans had two obiectniniferTTii^^ ’ 

tion in Baltimore~oFTTarge^eet of spindle-shaped vessels 
which, being proof against pitching and rolling, would restore 
to America the carrying trade of the world and give to her such 
superiority at sea that she would have nothing to fear from a 
naval war with Great Britain. The second object was to develop 
a large property of about 200 acres in Baltimore. On this 
wharves and docks were to be constructed for the spindle- 
shaped vessels, and a large house built in which Mr. Winans 
intended to live in order that he might take personal command 
ot the whole undertaking. He succeeded in getting control of 
the property only at the very end of his life, and at the time 
ot his death he was working day and night on the scheme. 

thus, oft^se two schemes, one was anti-British, the other 
wholly American. It was true that Mr. Winans had lived in 
England for thirty-seven years and that he had not even visited 
America_since his departure in 1850, but this quiescence could 
be explained by his failure to get control of the Baltimore 
property. Moreover he led a secluded life, mixed little with 

devoted theVhole o7his time to his health 

f Lord mL Tf “f m MiejifiSult. therefore. 
' ^-gEi-Ma^hten h^ .t^A domidT^f^ri^frh^ 
Jerse^Thadlmt been lo^He^d^ -^-ii-Liew 

I am unable to come to the conclusion that Mr. 

Amer?irr ^ and settled purpose of abandoning his 
lt?he f in England. I think up to the very 
l^t he had an expectation or hope of returning to America and seeing 
his grand schemes inaugurated.’ ^ 

M?impossible to infer from the evidence 

the CrownTl? therefore that 
of ^ r°- Its duty of proving a change 

domicil. Lord Lindley vigorously dissented. He said: 

had'2'LTnl“''"'‘T? p.rm.„em home? He 
tod one m,d onl, one. and that one was in this country, and long before 
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he died I am satisfied that he had given up all serious idea of returning 
to his native country.’^ 

/ ii <. Rizmsay v. Liverpool Royal Infirmary'^ concerned one George 
p Bowie, who had left a will that was valid if his domiclTaF^ath R^yT’‘‘ 

was Scottish but invalid if it was gnglish. The story of his life infirmary 
j. was uneventful. 

i 

/I 

He was born in Glasgow in 1.845.'and therefore with a Scottish 

domicil of origin. He gave up his eitfployment as commercial travefler 

aTtmge'oFthirty-seven and refused to do any more work during the 

remaining forty-ii^ years of his life. But even the idle must be fed, and 

after residir^witn tiiTmother and sisters in Glasgow, he moved his 

residence to Liverpool in.^8Q2 in order to live on the b'ounty'onirs 

brother. At first he lived in lodgings, but moved to his brother’s house 

when the latter died twenty-one years later, and resided there with his 

sole surviving sister until she died in 1920. He remained there until his 

own death in 192^ 

Thus George lived in England for the last thirty-six years of 
his life. During that time he left the country only twice, once 
on a short visit to the U.S.A., on the second occasion to take 
a holiday in the Isle of Man. Though he often said he was 
proud to be a Glasgow man, he resolutely refused on several 
occasions to return to Scotland, even for the purpose of attend¬ 
ing his mother’s funeral. On the contrary, he had expressed 
his determination never to set foot in Glasgow again and had 
arranged for his own burial in Liverpool. 

Thus evidence was completely lacking of any inclination, 
either by words or actions, to disturb a long and practically 
uninterrupted residence in England. Nevertheless the House 
of Lords held unanimously that George died domiciled in 
..Scotland. Their Lordships denied that his prolonged residence 
flusclosed an intention to choose England as his permanent 
home. Rather, they inferred that had his English source of 
supply failed he would have retreated to Glasgow. 

In the result, therefore, the English courts in the present Modem 
context have succeeded in giving a strained and unnatural 
meaning to the word ‘permanent’. In the course of time the tome 
test of intention has been altered fundamentally and for the 

^ [1904] A.C. 287 at p. 300. The decision against the acquisition of an English 
domicil was virtually that of Lord Macnaghten alone. In the courts below, 

Kennedy J.; Phillimore J. (83 L.T. (n.s.) 634), Collins M.R.; Stirling L.J. and 

Mathew L.J. (85 L.T. (n.s.) 508), reached the opposite conclusion without any 
hesitation. 

/ [1930] A.C. 588. 
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worse. At first an intention to reside indefinitely in a place not 
for a mere special and temporary purpose was regarded as an 
intention to reside there permanently, notwithstanding that it 
was contingent upon an uncertain event. Nowadays, an inten¬ 
tion of indefinite residence is not equivalent to an intention 
of permanent residence, if it is contingent upon an uncertain 
event. Thus the English conception of domicil corresponds 
neither with what the ordinary man understands by his per¬ 
manent home nor with the Continental criterion of habitual 
residence. This change of attitude lays the law open to criticism 
in several respects. 

One defect, due to the wide field over which the investiga¬ 
tion of the court extends, is that the settlement of a disputed 
question of domicil becomes an unnecessarily complex matter. 
It is comparatively simple to identify a man’s permanent home 
in the popular sense of the term, but once the relevance of 
vague hopes or dim expectations of a return to the fatherland is 
admitted there is no end to the detail that the judge must con¬ 
sider. Often he must review the whole history of a man’s life 
and examine such elusive factors as his fears and aspirations; 
his hopes, hates and prejudices; his declarations, both written 
and spoken.I It follows that in many cases a practitioner will 
experience great difficulty in advising his client upon his place 
of domicil until it has been judicially determined, for the puzzle 
will be to predict what weight would be given by a judge to 
the various factors upon which the question turns. There is no 
common standard, since a fact which appeals to one mind as 
being of decisive significance, seems of trivial importance to 
another. The desire of Mr. Winans to return to America in 
order to construct anti-British ships impressed Lord Mac- 
naghten, but was discarded by Lord Lindley as immaterial. 
The result is that a man’s domicil may remain uncertain 
throughout his life. 

The weight of authority, therefore, supports the following 
view expressed by Lord Chelmsford in Moorhouse v. Lord'^ and 
already cited. 

‘The present intention of making a place a person’s permanent 

home can exist only where he has no other idea than to continue there, 

without looking forward to any event, certain or uncertain, which 

might induce him to change his residence.’ 

Infra, pp. 176 et seqq. 

* (1863), to H.L.C. 272, 285-6. 
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Judges, however, conscious that a literal application of this Disadvan- 

astigmatic doctrine must frequently run counter to the needs 
of justice and common sense, especially when it is realized that ceptior*'” 
domicil is the governing factor in a variety of different situa- 
tions, have occasionally shown a welcome readiness to interpret 
a man’s intention in a manner rather less strictd The explana¬ 
tion, no doubt, of this divergence of practice from strict doc¬ 
trine was given by Cook.2 He maintained that ‘domicil’ should 
be regarded as a relative term and that what he called the ‘single 
conception^ theory, i.e. the theory that domicil has exactly the 
same meaning for each of the separate situations in which it is 
relevant, was doomed to failure in practice.^ A judge, he said, 
must inevitably focus his attention upon the concrete problem 
before him, otherwise he will neglect the ‘social and economic’ 
requirements of the situation. 

‘The meaning given to the symbol “domicil” has varied with the 

nature of the problem presented: taxation, divorce, intestate succession, 

&c. In short, what was being decided in any particular case presented 

for decision was: do the facts of this case show a connexion of this 

person with the State in question of such a character as to make it 

reasonable to do the particular thing asked ?’+ 

i^^General rules. 

There are four general rules that may be briefly discussed. Rules of 
It is a settle3°principle that nobody shall be without a domi- fppfi”tion 

cil, and in order to make this effective the law assigns what isg) Every 
called a domicil of origin to every person at his birth, namely, p'”™ ^ 
to a legitimate child the domicil of the father, to an illegitimate nomidi' 
child the domicil of the mother,s and to a foundling the place —■—■ ■ 
where he is found.^ This prevails until a new domicil has been 
acquired,7 so that if a person leaves the country of his origin 
with an undoubted intention of never returning to it again, 

^ Among modern decisions see, for example: Zanelii v. Zanelii (1948), 
64 T.L.R. 556; Donaldson v. Donaldson (1949), 65 T.L.R, 233; Re Lockie 

(1950), 44 R. Sc I. T. 30; Travers V. Holley, [1953] P. 246. 
^ Logical and Legal Bases of Conflict of Laws, pp, 194 et seqq. See also The 

Americ an Law Institute Proceedings ( r 9 2 5 ), iii. 2 2 6-31. 

3 ‘Too broadly generalized conceptions are a constant source of fallacy’; 

Lorenzo v. Wirth (1898), 170 Mass. 596, per Holmes J., cited Cook, op. cit., 
p. 194. ^ Op. cit., p. 196. 

5 V. (1869), L.R. I Sc. & Div. 441,457. 
* Westlake, s. 248; Wharton (3rd ed.), s. 39; Savigny, Guthrie’s translation, 

pp, 87-88. 

^ V. (i 840), 7 CL & F. 842, at p. 876. 
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nevertheless his domicil of origin adheres to him until he 
actually settles with the requisite intention in some other 

■ country.^ 
^:i^Ap€r- A personxannot have two,, domicils. Since the object of the 

y insisting that no person shall be without a domicil is to 
simiiita- establish a definite legal system by which certain of his rights 

and obligations mayoego^^ and since the facts and 
events of his life frequently impinge upon several countries, it 
is necessary on practical grounds to hold that he cannot possess 
more than one domicil at the same time. Confusion is some- 

Residmce times causcd by the use of the words 'domicil’ and ‘residence’ 
synonymous. This is not true. A person, indeed, 

may reside in more countries than one, and there are several 
matters with regard to which such multiple residence may pro¬ 
duce legal results. 

Thus the mere residence in England of a domiciled foreigner is 

sufficient to subject him to the jurisdiction of the English court, a 

fact which has led to the unfortunate expression forensic domicilj and 

again a foreigner who is resident in the country may become statutorily 

liable to the payment of income tax.^ 

But mere residence does not constitute domicil. In addition to 
J residence in a country domicil requires a present intention on 

the part of the resident to make that country his sole and 
permanent home. 

Domicil denotes the relation between a person and a parti- 
^on^xiot g^laSrtemtoHarumt^ 

tcJtoriai 
different classes of the population according to their religion, 

law race or caste, but none the less it is the territorial law of India 
that governs each person domiciled there, notwithstanding that 
Hindu law may apply to one case, Mohammedan to another. 
This was also true of certain Oriental countries such as Egypt, 
where under the old system of capitulations Englishmen formed 
separate privileged communities immune from the local juris¬ 
diction and subject in matters of personal status to English 
law. For a time, however, the judges followed a false trail They 
said that an Englishman, though permanently resident in 
E^pt, did not acquire an Egyptian domicil if he was a member 

community, since the courts and the law to 
which he was subject were not those of the territorial sovereign 

^ Infra, p. 187. 

2 Cooper Y.Cadwallader (1904), 5 Tax. Cas. loi. 
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in whose dominions he resided. To acquire an Egyptian domi¬ 
cil it was said that he must not merely live in a community 
separate and apart but must merge in the general life of the 
native inhabitants. ^ This fallacy was finally exposed in Casdagli 
V. Casdaglid- when the House of Lords demonstrated that the 
law applicable to Englishmen in Egypt was in the true sense 
of the word the territorial law of Egypt, since it was the law 
which the sovereign of the domicil allowed to be applied to 
certain persons domiciled in his territory. 

‘The lex domicilii for these English residents is the general law of 
Egypt applicable to native Egyptians modified by the provisions of the 
capitulations and the statute dealing with the Mixed Tribunals.’s 

. There is a presumption in favour of the continuance of an(^Burden 
existing domicil. Therefore the burden of proving a change ‘ 
lies in all cases upon those who allege that a change has 
occurred.**- This presumption may have a decisive effect, for if 
the evidence is so conflicting or indeterminate that it is impos¬ 
sible to elicit with certainty what the resident’s intention is, the 
court will decide in favour of the existing domicil.s 

(3^ The acquisition of a domicil of choice.^ 

^The(twoJrequisites for the acquisition of a fresh domicil are The eie- 
residenpe and hitentmn. It must be proved that the person in 
question estabTisKedhis residence in a certain country with the and Leu- 
intention of remaining there permanently. Such an intention, 
however unequivocal it may be, does not -per se suffice.’ These 
two elements of factum et animus must concur, but this is not 
to say that there need be unity of time in their concurrence. 
The intention may either precede or succeed the establishment 
of the residence. The emigrant forms his intention before he 
leaves England for Australia, the emigre who flees from per¬ 
secution may not form it until years later. 

Since residence and intention must concur they should Residence 

^ Casdagli v. Casdagli^ [1918] P. 89, 99. 

^ [1919] A.C. 145, overruling opinion of Chitty J. in In re TootaFs Trusts 
(1883), 23 Ch.D. 532, and dictum of Lord Watson in Abd-ul-Messih v. Farra 
(1888), 13 App. Cas. 431, 445. 

3 Casdagli v. Casdagli, [1919] A.C. 145, 193, Lord Atkinson/ 
^ Munro v, Munro (1840), 7 Cl. & F. 842, 891; Hodgson v. De Beauckesne 

(1858), 12 Moo. P.C. 285, 323; Winans^. A,-G,, [1904] A.C. 287, 289; In re 

Lloyd Evans, 
^ See, for example, Winans v. A.AI., supra. Lord Halsbnry’s speech. 
^ Thequestion of capacity toacquireafreshdomicilisdiscussedi;^tf,pp. 193-4. 

^ Harrison V. Harrison, [1953] i W.L.R. 865. 
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Length of 
residence 
alone is 

not deci- 

logically be examined separately, but it will be found that in 
practice it is difficult, if not impossible, to keep them in water¬ 
tight compartments. It is not residence per se, but residence 
accompanied by a certain intention, that constitutes domicil, and 
since au fond the requirement of residence is satisfied by mere 
presence the crucial inquiry in a contested issue centres upon 
the mind of the de cujus. Strictly speaking, residence is a fact, 
though a necessary one, from which intention may be inferred.* 

This much is clear, however, that a person’s residence in 
a country is prima facie evidence that he is domiciledTHem^ 
There is a "presumption in Favour of dbmlcTrwhTcffi'grows in 
strength with the length of the residence. Indeed, a residence 
may be so long and so continuous that, despite declarations of 
a contrary intention,^ it will raise a presumption that is rebut¬ 
table only by actual removal to a new place.4 A man cannot 
gainsay the natural consequences of permanent residence in a 
country by, for example, declaring in his will that he does not 
intend to relinquish his former domicil in another country.s 

On the other hand, time is not the sole criterion of domicil.^ 
Long^ residence does not constitute nor does brief~resld^ce 
negative domicil. Everything depends upon the attendant cir¬ 
cumstances, for they alone disclose the nature of the person’s 
presence in a country. In short, the residence must answer ‘a 
q^j^i^tative as well as a quantitativelestlTlnlTri^^ v. 

where it waTradthatTn^idence of twentv-fi-^Tears 
in India did not suffice to give a certain JohnSmi^ anlndian 
domicil because of his alleged intention ultimatdylo return to 
S..^tlMd, the land of his birth, Tmrner L.J. commented as 
iollows upon the length of his residen^T™^ 

But nothing is better settled with reference to the law of domicil 
than that the domicil can be changed only animo etfacto^ and although 

^ Munro v. Munro (1840), 7 CL & F. at p. 877. 

^ Bruce v. Bruce (1790), 2 B. & P. 229, 231; Bempde v. Johmeme (1796), 

3 ^s. Jun, 19 8, 201. Especially when he dies there, Fresident of United States 
V. Drummond (1864), 3 3 Beav. 449. 

wfTul ^ 373; re Marrett, Chalmers v. 
mngfield (1887), 36 Ch.D. 400. 

* Hodgson V Be Beauchesne (1858), 12 Moo. P.C. 285, at p. 329, per Dr. 
Lushingtou; ^ V. Vdny (1869), L.R. 1 Sc. & Div. 441, 455 ^ ^ ^ 

3 Dormer Liddell-Grainger, [1936] 

^Jf^dgsonsr.De Beauchesne 12 Moo.Y.C.aXvV-32<i-iO. 

® (i865),4DeG.J.& S.6i6. 



PROOF OF INTENTION ijr 

residence may be decisive as to the factum^ it cannot, when looked a,, 
with reference to the animus^ be regarded otherwise than as an equivo¬ 
cal act. The mere fact of a man residing in a place different from that in 
which he has been before domiciled, even although his residence there 
may be long and continuous, does not* of necessity show that he has 
elected that place as his permanent and abiding home. He may have 
taken up and continued his residence there for some special purpose, 
or he may have elected to make the place his temporary home. But 
domicil, although in some of the cases spoken of as “home’’, imports an 
abiding and permanent home, and not a mere temporary one.’^ 

Conversely, brevity of residence is no obstacle to the acquisi- a brief 

tion of a domicil if the necessary intention exists. If a man 
clearly intends to live in another country permanently,, as, for 
example, where an emigrant, having wound up his affairs in 
the country of his origin, sets sail with his wife and family 
for^ Australia, his mere arrival there will satisfy the element of 
residence.^ 

A striking example of this truth occurred in America :3 

A man abandoned his home in State Xand took his family to a house 
in State IT-y about half a mile from T, intending to live there perman- 
endy. Having deposited his belongings there, he and his family returned 
to jr, in order to spend the night with a relative. He fell ill and died 
there. It was held that his domicil at death was in T. 

^ consider the element of intention. 
It IS 

intention essential for the acquisition of a new domicil. It will 
suffice to recall that, at any rate in theory, the intention must 
be one of permanent residence and that this quality is deemed 
by the law to be absent if the resident contemplates some event, 
whether certain or uncertain, the occurrence of which will or 
might cause him to move his home elsewhere.^ 

The traditional statement that there must be a f resent inten- Time at 

tiqn of permanent residence merely means that so far as the 
mind of the de cujus at the relevant time was concerned he relevant * 
possessed the requisite intention. The relevant time varies with 
the nature of the inquiry. It may be past or present. If, for 

^ A more modern case in wbicK a long-continued residence was keld not to 
constitute domicil was J.-G. v. Tuie (1931), 145 L.T. 9. 

^ HodgsonY,DeBeauckesne{i^%\j2MQQ.Y.C.zS6,^'^0',BeIiY.£enmdy 
(i 868), L.R. t Sc. & Div. 307, 319; Tt may be conceded that if the intention of 
permanently residing in a place exists, a residence in pursuance of that intention, 

however short, will establish a domicil’; Lord Chelmsford. 
3 (i 888), 31 West Virginia 790; Lorenzen, p. 13. 

pp. r66 etseqq. 
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examplcj the inquiry relates to the domicil of a deceased per¬ 
son, it must be ascertained whether at some period in his life 
he had formed and retained a fixed and settled intention of 
residence in a given country. Once this is established, evidence 
of his subsequent fluctuations of opinion as to whether his 
choice was wise will be ignored.^ If, on the other hand, the 
essential validity of a proposed marriage depends upon the law 
of X’s domicil and if the identity of this law is in doubt, what 
must be examined is his immediate intention. 

Nature of It is impossible to lay down any positive rule with respect 
fromwScB evidence necessary to prove intention. All that can be 
intention is Said is that every conceivable event and incident in a man’s life 

gathered jg ^ relevant and an admissible indication of his^ state of mind. 

It may be necessary to examine the history of his life with the 
most scrupulous care, and to resort even to hearsay evidence 
where the question concerns the domicil that a person, now 
deceased, possessed in his lifetime.^ Nothing must be over¬ 
looked that-might possibly show the place which he regarded 
as his permanent home at the relevant time.^ No fact is too 
trifling to merit consideration. 

‘There is no act, no circumstance in a man’s life, however trivial it 

may be in Itself, which ought to be Jeft out of consideration in trying 

the question whether there was an intention to change the domicil. A 

trivial act might possibly be of more weight with regard to determining 

this question than an act which was of more importance to a man in his 

lifetime.’^ 

In fact, one of the defects of English law is that the evidence 
adduced in a disputed case of domicil is often both voluminous 
and difficult to assess. This is the price to be paid for two some¬ 
what irrational features of the English doctrine. 

The first is the over-scrupulous manner in which the courts 
attempt to discover a man’s exact intention. The tendency is 
to investigate his actual state of mind, rather than to rest con¬ 
tent with the natural inference of his long-continued residence 
in a given country. This, indeed, is to set sail on .an uncharted 
sea. As Lord Colonsay said in a leading case: 

‘There is perhaps no chapter in the law that has from such exten¬ 

sive discussion received less of satisfactory setdement. That is no doubt 

In re Marreti, CJialmersv. Wingfield (1887), 36 Ch.D. 400. 

^ Scappaticci v. [1955] P. 47. 

^ See, for example, the voluminous evidence considered by Ghitty J. in 
In r^ CralgnisAy [iSgi]Ch. 1^0. 

Casdagli v. Casdagii, [1918] P. 89, 99, per Swinfen Eady LJ. 

C oncentra- 
tion on 

a man's 
actual state 

of mind 
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attributable to the nature of the subject, including, as it does, inquiry 
into the animus of persons who have either died without leaving any 
clear record of their intentions, but allowing them to be collected by 
inference from acts often equivocal; or who, being alive and interested, 
have a natural tendency to give their bygone feelings a tone and colour 
suggested by their present inclinations.’^ 

1 The second irrational feature is the requirement that for 
residence in a country' to be equated with domicil k must be 

I intended to be permanent. If the mere contemplationTTy^a'mah 
of a possible return to his fatherland at some indeterminate 
time in the future is enough to deprive his present home of the 
quality of permanence, then of necessity a number of elusive 
and dubious matters will be admissible in evidence and the 
stage will be set for a protracted and complicated trial. Nothing 
must be neglected that can possibly indicate the bent of the 
resident's mind. His aspirations, whims, amours^ prejudices, 
health, religion, financial expectations—all are taken into 
account. As Lord Atkinson observed with respect to Winans v. 

‘the tastes, habits, conduct, actions, ambitions, health, 
hopes, and projects of Mr. Winans deceased, were all con¬ 
sidered as keys to his intention to make a home in Englandh^ 
Again, in Hoskins v. Matthewswe find Turner L.J. saying: 

‘We have to consider, then, whether Mr. Matthews afterwards 
abandoned his English domicil and acquired a new domicil in Tuscany, 
and for this purpose we must examine his movements, his acts, his 
motives, his family, his fortune and his health, for all these considera¬ 
tions enter into or may enter into the question of his domicil.’ 

Having regard, therefore, to the roving commission imposed Examples 
upon the courts, it is not surprising that their decisions exhibit 
a multiplicity of different factors which have been regarded as 
indicia of intention. Without attempting to give an exhaustive 
list, it may be useful to observe that at one time and another 
the following have been regarded as criteria of intention: 
naturalization,^ purchase of a house^ or of a burial ground,^ the 

^ BcUy, Kennedy (i 868), L.R. i Sc. & Div. 307, at p. 322. 
^ [1904] A.C. 287; supra, p. 167. 
3 Casdagliv. Casdagli, [1919] A.C. 145, 178. 
^ (1856), 8 De G. M, & G. 13, 16;p. 183. 
^ D^Etckegoyenv. D'Etckegoyen (1888), 13 P.D. 132. 
^ Etchegoyen v. Etckegoycn, supra', Moorhouse y* Lord (i 863)5 H.L.C. 

272; Stevenson y. Masson (1873), L.R. 17 Eq. In re Craignisk, [1892] 
3 Ch. 180. 

7 Stevenson y. Masson, sufra\ Haldane y. Eckford (1869), L.R. 8 Eq. 631. 

82510S N 
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exercise of political rights/ the establishment of children in 
business/ the statutory declaration made by a candidate for 
naturalization that he intends to reside permanently in the 
United Kingdom/ the place where a man's wife and family 
reside/ departure from a country owing to compulsion of war/ 
the refusal of a foreign fiancee to leave her own country/ state¬ 
ments as to his domiciliary intentions made by a deceased 
person in his lifetime.'^ The relative value of many of these 
considerations was discussed by the House of Lords in PFahl 
V. yf.-G/ 

No one Undue stress must not be laid upon any single fact, however 
ganiy ded- l^ipressive it may appear when viewed out of its context, for 

sivc its importance as a determining factor may well be minimized 
when considered in the light of other qualifying events. Again, 
no one fact is of constant value, for every case varies in its 
circumstances, and what is of decisive importance in one may 
be of little weight in another.^ 

Dcclara- It is for this reason that it is impossible to formulate a rule 
tmdon^lre Specifying the weight to be given to particular evidence. All 

of little that can be gathered from the authorities in this respect is that 
little reliance can be placed upon declarations of intention, 

especially if they are oral. The common law rule, that expres¬ 
sions of intention by a living person cannot be received in 
evidence unless against his own interest, is, not necessarily 
applicable to an issue of domicil,’"’ and it is common enough for 
witnesses to testify to parol declaratipns made during his life 
by the person whose domicil is in question. Nevertheless, this 
kind of evidence, especially when given long after the conversa¬ 
tion occurred, is suspect. In the words of Dr. Lushington: 

‘To entitle such declarations to any weight, the court must be 
satisfied not only of the veracity of the witnesses who depose to such 

’ Brcvon v. Brcvon (i 864), 34 L.J. (n.s.) Ch. 129,137. 
* Stevenson y. Masson (1873), L.R. 17 Eq. 78. 
3 Gulbenkian v. Gulbenkian, [1937] 4 All E.R. 618; distinguish Wahl v. 

A.-G. (1932), 147 L.T. 382. 
^ Forbesy, Forbes Kay '^\\\ AHchisony. Dixon L.R. loEq. 

589. 
* In re Lloyd Evans, [1947] Ch. 695. 
* Donaldson y. Donaldson, [1949] P. 363. 
’’ Scafpaticciy.A.-G.,'[\<s^^'Y.i^. 
® (1932), 147 L.T. 382. 
^ Hodgson y. De Beauchesne (1858), 12 Moo P.C. 285, 330; Doucet y. 

Geoghegan {iij?,),<)Q'h.D.e^i,^^-WaMy.J.-G. h.g72\ 147 L.T. 382. 
Bryce y.Bryce,iig3i]7.^. 
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declarations, but of the accuracy of their memory, and that the declara¬ 
tions contain a real expression of the intention of the deceased.’^ 

The requirement that declarations should contain ‘a real ex¬ 
pression of intention’ deserves emphasis, for it only too fre¬ 
quently happens that they cannot be taken at their face value. 
They may be interested statements designed to flatter or to 
deceive the hearer; they may represent nothing more than vain 
expectations unlikely to be fulfilled; and the very facility with 
which they can be made requires their sincerity to be mani¬ 
fested by -some active step taken in furtherance of the expressed 
intention.^ 

‘Declarations as to intention’, said Lord Buckmaster, ‘are rightly 
regarded in determining the question of a change of domicil, but they 
must be examined by considering the person to whom, the purposes 
for which and the circumstances in which they are made, and they 
must further be fortified and carried into effect by conduct and action 
consistent with the declared expression.’3 

Even lower in the scale of values is evidence given in the 
course of the trial by the de cujus himself, not of his past^ntmtLa 
declarations, but of his past intention. This must be accepted 
with very considerable reserve, for on such a personal issue as 
his own place of domicil he is under a bias that is likely to 
influence his mind, perhaps even his veracity.^ 

In at least two respects, motive in the sense of the antecedent Motive 
desire which determines the will to acts 1$ one of the indicia 
of the intention requisite for the acquisition of a domicil of 
choice. First, it may throw light upon the question whether the 
removal to another country was intended to be permanent. It 
will serve, for instance, to contrast the case of a man who flees 
to England to escape political persecution in his own coun¬ 
try with that of a retired officer who goes to Jersey to avoid 
heavy taxation. Secondly, it may provide a means of testing the 

^ Hodgson V. De Beauchesne (1858), 12 Moo P.C. 285, 325; In re Liddell- 

Grainger^s Will Trusts, [1936] 3 All E.R. 173. 
^ ‘Tbe courts naturally are disposed to give less weight to that sort of declara¬ 

tion than to the acts of the testator’, Drevon v. Drevon (1864), 34 LJ» (n.s.) 

Ch. 129, 131, per Kindersley V.C. 
3 Ross V. Ross, [1930] A.C. i, 6. In several cases even written declarations have 

been disregarded. In re Martin, [1900] P. 211 (declaration in mortgage deed); 
In re Liddeil-Grainger^s Trusts, [1936] 3 All E.R. 173 (declaration in a wil); 
Wahl v.b/.-G. (1932), 147 L.T. 382 (declaration in naturalization papers). 

^ Bellv.Kennedf{i%6%),l.lB^,i Sc.&Div. 307, 313; Asrn? 
3 Ch. 180,190. 

^ yizx]shj,Blementof Law,%.%\6,^.xi%. 
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sincerity of a declaration of intention,. Thus, if a widower testifies 
that at the time of his wife’s death he and she regarded Scotland 
as their permanent homej the fact that by Scots law he is entitled 
to one-half of his wife’s property may make his testimony a 
little suspect.^ 

Domicil It is important to realize that the only intention relevant to 
infStnot^ change of domicil is an intention to settle permanently in a 
nullified by country. Some hundred years ago the view was expressed in 

To rcSn V. Lovd^ that such an intention did not suffice to 
fonner cfFcct a change of domicil if the propositus also intended to 

former civil status, i.e. to retain his former personal 
law. ‘A man must intend’, said Lord Kingsdown, ‘to become a 
Frenchman instead of an Englishman’ before it can be said that 
his domicil has been changed from England to France.^ This 
is tantamount to saying that despite his permanent settlement 
in France, an Englishman may effectively remain subject to 
English law simply by stating that such is his intention or wish. 
This view, though still sometimes expressed by the uninitiated, 
has long been abandoned, and the modern doctrine is in no 
sense doubtful. 

‘If the intention [to settle in country XJ exists and if it is sufficiently 
carried into effect certain legal consequences follow from it, whether 
such consequences are intended or not and perhaps even though the 
person in question may have intended the exact opposite. 

One of the legal consequences is that the person in question 
becomes subject to the law of X whether this is his wish or not. 
It is the inevitable effect of his residence in that country coupled 
with his intention to remain there without any limit of time.s 
Thus in one case: 

An Englishman, having taken up his residence in Hamburg with the 
intention of settling there for good, remained there until his, death some 
fifty years later. Upon one occasion, when he came to England for a 
temporary purpose, he made a will in which he declared that though 
he intended to return to Hamburg it was not his intention to renounce 
his domicil of origin as an Englishman, 

^ Cp. In re Craignish, [1892] 2 Ch. 180. 
^ (1863) 10H.L.C. 272. 
3 Ibid., at p. 292. 

^^^Douglas V. Douglas (i871), L.R. 12 Eq. 617, 644.-5, Sir John Wickens 

5 ‘Xhe object of the law in searching for and ascertaining a man’s domicil is to 
ascertain the particular municipal law by which his private rights are regulated 
and defined’; In re Craignish, [r 892] 2 Ch. 180 at pp. 188-9, Chitty J. 
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It was held that this declaratioHj which suggested a desire to 
have two simultaneous domicils, could not nullify the conse¬ 
quences of having in fact acquired a German domicil.^ 

It is a commonplace that to constitute domicil a residence Residence 
must be voluntary—a matter of free choice. In several cases, 
the circumstances may raise a doubt whether such freedom 
•exists. 

A clear example of constraint preclusive of this freedom is 0 Prison- 
imprisonment in a foreign country, and there is no doubt that 
a prisoner, except perhaps one transported for life, retains the 
domicil that he possessed before his confinement.^ 

It cannot be predicated that refugees, such as the emigres (ii) Refn- 
who fled from France after the revolution or from Hitler's 
Germany, necessarily retain their former domicil. The motive 
that induced the flight no doubt militates against the inference 
that there was an intention of permanent residence in the chosen 
asylum. There is a presumption against a change of domicil, 
but ‘what is dictated by necessity in the first instance may after¬ 
wards become a matter of choiceV R^d the presumption may 
well be reversed by subsequent circumstances, as, for example, 
by the continued retention of the residence after a return to the 
original country has become safe and practicable.^ 

Another example of involuntary residence in a new country (f) Pw- 
is that of the fugitive from justice. Nevertheless, if a man justice''™ 
leaves his domicil in order to escape the consequences of a 
crime, the natural inference is that he has left it for ever and 
that a presumption arises in favour of the acquisition of a fresh 
domicil in the country of refuge. His departure has, indeed, 
been forced upon him, yet it is scarcely credible that he intends 
it to be temporary. In one case, however, Lindley L.J. sug¬ 
gested that the ‘all-important' factor is whether there is a 
definite period after which a wrongdoer may return home in 
safety. In other words, if the crime ceases to be punishable or 
the sentence to be enforceable after a given number of years, 
residence in another country, unless fortified by other facts, does 
not effect a change of domicil ; but if the fugitive remains per¬ 
petually liable to proceedings, then the new place of residence 

^ Re (i 85 8), 3 H. and N. 594. To tke same effect. Re Liddell-Grainger^s 

Will Trusts^ [193^] 3 F.R. 173. 
^ Burton v. Ftsker\i%2%\ Miiw. 183; Butler v. Dolben (1756), 2 Lee 312, 

318; /;>? the late Emperor Napoleon Bonaparte (1853), 2 Rob. EccL 606. 
3 Winansv.J.-G,{i<^otO, 85 L.J. (n.s.) 508, at p, 510,Collins M.R. 
^ De Bonneval v. De Bonneval (1838), i Curt. May v. May^ [1943] 

2 All E.R. 146. 
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becomes the new domicil.^ This view was not adopted by 
the other members of the court, Rigby L.J. remarking that 
to suggest that the fugitive in question intended at the time 
of his escape from France to return as soon as he could safely 
do so (twenty years in the particular case) was ‘so irrational 
that, in default of the strongest evidence, it ought not to be 
imputed to him’.^ It is, indeed, difficult to agree with Lindley 
L.J. except possibly where the offence is trifling and the term 
of prescription short. 

(iv)Fugi- Freedom of choice is also affected when a man finds it 
debtors desirable to flee the country to avoid his creditors. Whether 

this raises a presumption against an intention to return to his 
own country must obviously depend upon a variety of circum¬ 
stances, such as the ainount of the debts, the possibility of 
meeting them, the_ imminence of legal proceedings, the activi¬ 
ties of the debtor in his new residence and so on. It certainly 
cannot be said that the adoption of the new residence ■per se 
effects a change of domicil.s 

(v) Invalids The case of an invalid who settles in a foreign country for 
,_/ the sake of his health, not merely for the purpose of convales¬ 

cence, should on priticiple occasion no difficulty. The principle 
is that unless a man is a free agent his adoption of a new resi¬ 
dence does not effect a change of domicil. Fie must have an 
alternative-—either to stay or to go. But it would seem that an 
alternative is open to every invalid. To take even the extreme 
case, if a man, being assured by his doctors that he has but a 
ffiw months to live, decides to spend the short remainder of his 
life in a country where the climate may alleviate his suffering, 
It would seeni_ clear, if all sentiment of pity is dismissed, that 
or nis own volition he has chosen a new and permanent home, 
^nce he intends to continue his new residence until death. 
The factum et animus essential for a change of domicil are 
present.^ Yet, this suggestion has been stigmatized bv Lord 
Kenyon as revolting to common sense and the common feelings 
or humanity .s No doubt it is, and no doubt a court would in 
tact declare against a change of domicil in such circumstances, 

^ In re Martin, Loustalan v. Loustalan, [rgool P. 211, 2-^2 
* Ibid., at p. 235. >- 7 j .:>• 

r P ^^4)’F 627; V. 

25 kf cl?2T,?2“ 
But see Dicey, p. 122 . 

• I’H.L.C.272, 292,seealso Johnstone ^.Beattie 
(.184-3), ro Cl. & Fm. 42, 139,Lord CampbeB^ 
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but nevertheless the decision would be difficult to reconcile with 
strict principle unless, perhaps, it could be buttressed by the 
argument that the invalid contemplated a return to his former 
home if the medical verdict should prove to be unfounded. 

The case just put, however, is an extreme one. Where the 
necessity of selecting a different climate is of a less compelling 
nature, where there is no immediate danger, i the normal 
principle is consistently applied and the fact that the invalid’s 
sole reason for departure is a desire to enjoy better health or to 
retard the progress of a disease cannot per se be regarded as 
excluding an intention to remain permanently in the chosen 
place. Otherwise a most artificial meaning would be attached 
to intention. We should be forced to hold, for example, that an 
Englishman who settles in France in order to escape income- 
tax retains his English domicil, since he will probably return 
if the cost of living falls. The exact point arose in Hoskins v. 
Matthews.^ -^ 

In that case a testator with an. Enp:lish domicil of orip-in went to 
Horence at the age of 60, and, except for three or four months in each 
yearTTTved in a villa which he had bought there until he died twelve 
years later. He was suffering from an injury of the spine and there is 
no doubt that he left England solely because he thought the warmer 
climate of Italy might benefit his health or might even cure him. His 
housekeeper deposed as follows: 

‘Mr. M.’s object in coming to Florence and residing there was to 
benefit his health; he had no oSeF'^ect in staying there. He 
frequently regretted having purchased the villa. He often said there 
was no country like one’s own to live in. He was speaking of England 
when he so expressed himself. His wish was to return to England if 
his state of health would allow him to do so, and I think he would 
have done so had he been restored to health. . . . He never treated 
Florence as being his permanent place of residence.’ 

It was contended, therefore, that since the residence in Florence 
was a matter of necessity, not of choice, it did not suffice to 
^5se~a*cEange^^ In the result it was held^ that the 
English domicil had been losETumeFT^^ 

‘In this case I find nothing in the evidence to show that Mr. 
Matthews, when he left England, was in any immediate danger or 
apprehension. He was, no doubt, out of health, and he went abroad for 
the purpose of trying the effect of other remedies and other climates. 
That he would have preferred settling in England I have little doubt, 

^ Hoskins v. Matthews (1856), 8 De G. M. & G. 13, 28. 
^ (1856), 8 De G. M. G. 13. ^ Ejiigkt Bruce L.J. dissenting. 
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but I think he was not driven to settle in Italy by any cogent necessity. 
I think that in settling there he was exercising a preference^ and not 

acting upon a necessit^^ and I cannot venture to hold that in such a case t ’’ 

the domicil cannot be changed.’ 

There are various other cases, somewhat analogous to those 
just discussed, in which the reason to which a change of resi¬ 
dence is due has a rather more decisive effect upon the question 
of intention. Thus, if a person resides abroad in pursuance of 
his duties as a public servant of his own Government, as, for 
example, an ambassador, a military or naval officer, a colonial 
judge or a consul, or if he is a servant under contract to go 
where sent, the inference to be drawn from the cause of the 
residence is that it is not intended to be permanent.^ 

In such cases the existing domicil is retained unless there 
are additional circumstances from which a contrary intention 
can be collected.^ Thus, to take an extreme case, it has been 
held that even a member of the armed forces may acquire a 
domicil in a foreign country where he is compulsorily resident 
and whence he is liable to be removed at any moment by 
higher authority, if there is sufficient evidence of his intention 
to settle there permanently as soon as he once more becomes a 
free agent.^ The fact that the area of his new home coincides 
with his area of service does not per se preclude him from ac¬ 
quiring a new domicil. It has also been held that if the requisite 
residence and intention are satisfactorily proved, he may acquire 
a domicil in a country other than that in which he is com¬ 
pulsorily serving.^ 

^ In re Fatten (i860), 6 Jur. (n.s.) 15i (naval); A.-G. v. Rowe (1862), i 
H. & C. 31 (Chief Justice of Ceylon); Firebrace v. Firebrace (i 878), 4 P.D. 63 
(army officer); In re Mitckeliy ex parte Cunningham (1884), 13 Q.B.D. 418 
(army officer); In re Macreight. Paxton v. Macreight (1885), 30 Ch.D. 165 
(Jerseymen serving in British Army); A.-G. v. Kent (1862), 31 L.J. Ex. 391, 
397 (attache to Portuguese Embassy); Sharpe v. Crispin (i 869), L.R. i P. &: D. 
611 (consul). In the South African, case of Bakers. Baker^ [^945] A.D. 708, 
approval was expressed of the view taken by the Court of Session in Sellars v. 
Sellars, [1942] S.C. 206, that a sailor or soldier is not precluded from acquiring 
a new domicil in a foreign country where he is serving, and from which he is 
liable to be moved under orders. 

^ In the goods of James Smith (1850), 2 Rob. Eccl. 332. 
3 Donaldson v. Donaldson, [1949] P- 363. Cruickshanks v. Crutckshanks, 

[1957] I W.L.R. 564. So held also in Scotland, Sellars v. Sellars, [1942] S.C. 
206; and in South Africa, Baker v. Baker, [1945] A.D. 708; Nicol v. Nicol, 

[1948] 2 S.A.L.R. 613; Ex parte [1948] 4 S.A.L.R. 379; Naville v. 
Namlle, [1957] (i) S.A. 280 (consul), see 6 1. ^ C.L.Q., 556. 

^ Stone V. Stone, [1958] i W.L.R. 1287, 

i 
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It would seem that a person who enters the armed forces 
of a foreign power, in such circumstances as to necessitate his 
indefinite residence in the foreign country, acquires a new 
domicil thered 

The burden of proof that lies upon those who allege a Burden of 
!f change of domicil varies with the circumstances. In this con- 
tnexion there aret^^.observations that may be made. 

First, Englis^rf^dges have taken the view that it requires Abandon- 

far Stronger evidence to establish the abandonment of a domicil 
of origin in favour of a fresh domicil than to establish a change origin 
from one domicil of choice to another.^ 

Secondly, and by way of contrast, there is authority for the change 

view that a change of domicil from one country to another 
under the same sovereign, as from Jersey or Scotland to another 

England, is more easily proved than a change to a foreign ^oveTeigT^ 
country.^ It is not lightly to be inferred that a man intends to 
settle permanently in a country where he will possess the status 
of an alien, with all the difficulties and conflict of duties that 
such a status involves. 

It is important to appreciate, however, that nationality and change of 
domicil are two different conceptions and that a man may 

' change the latter without divesting himself of his nationality^ on change 
There is no rule that he must intend quatenus In ilk exuere 
fatriam^ despite a short flirtation with the suggestion by certain 
of the earlier judges.^ 

‘A change of domicil is not a condition of naturalization, and 
naturalization does not necessarily involve a change of domicil.’^ 

An Englishman may remain an Englishman in the sense 
that his allegiance renders him subject to certain duties to the 
Crown, and yet he may so change his residence that many of 

^ In re Mitchell, ex parte Cunningham (i 8 84), 13 Q.B.D. 418, 421, as quali¬ 
fied by the earlier remarks of Page Wood V.C. in Forbes v. Forbes (1854), Kay 

341. 35^* 
^ Infra, p. 186. 
3 Whicker v. Hume (1858), 7 H.L.C. 124, 159, per Lord Cranworth; 

approved by Lord Chelmsford, Moorhouse v. Lord (1863), 10 H.L.C. 272, 
287. 

4 Boidrini v. Boldrini, [1932] F. 9, 15; Bradfield v. Swanton, (1931) Ir.P. 
446. For the converse case of a change of nationality without a change of domicil, 

V.(1932), 147 L.T. 382. 
5 Pollock C.B. in J.-G. v. Wakistatt (1864), 3 H. & C. 374, 387; Lords 

Cranworth and Kingsdown m Moorhouse v. Lord(1863), 10 H.L.C. 272. See the 
discussion by Westlake, Private International Law (4tli ed.), pp. 328-35. 

^ Wahlsf. A.’-G, (1932), 147 L.T. 382, per Lord Atkin. 
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his legal rights and obligations will be determinable by a foreign 
system of law, as being the law of his domicile The mere fact 
that an alien living in England under a certificate of registration 
is liable to deportation for misbehaviour or has even been recom¬ 
mended for deportation does not prevent him from acquiring 
an English domicil of choice,^ or deprive him of a domicil 
already acquired^ Neither the permissive nor the precarious 
character of his residence nullifies his intention to settle in 

Englandd 

/t)omicil of origin and domicil of choice contrasted. 

Abnormal "^As Compared with the views held on the Continent and in 
^d^mlcTiof United States of America, the domicil of origin is regarded 

origin by English law as fundamentally different from a domicil of 
choice. It differs in its character, in the conditions necessary 
^iTTts abandonment and in its capacity for revival. 

Its tenacitjr, j j. Irf'the first pkce, there is the strongest possible presumption 
^n favour of its continuance. As contrasted with a domicil of 
choice, it has been said by’Lord Macnaghten that ‘its character 
is more enduring, its hold stronger and less easily shaken off’.s 
In fact, decisions such as Winans v. A.-G.^ and Ramsay v. 
Liverfool Royal Infirmary^ warrant the conclusion that almost 
overwhelming evidence is required to shake it off. In the latter 
of these cases evidence was completely lacking of the slightest 
indication, either by words or actions, that George Bowie 
intended to live anywhere else than in England. Yet it was 
held that the tenacity of his Scottish domicil of origin had not 
yielded. These cases do not stand alone.® 

Domicil of second difference relates to the abandonment of an 
by Removal existing domicil. Since a domicil of choic^ir'~TOli^ 

animo non acquired animo et facto^ so it is extinguishable in the same 
re've^t manner, i.e. merely by a removal from the country animo non 

revertendi and even without acnuirino- a dnm ^vertendi and even without acquiring a fresh domiaTyThe 

Udny V, Udny (1869), L.R. i Sc. &Div. 441, 452. 
2 Boldrini v. Boldrini, [1932] P. 9; May v. May (1943), 169 L.T. 42; 

Zaneili v. ZanelH (1948), 64 T.L.R. 556. 
3 CruAv. Cruh, [1945] i All E.R. 545. 
^ Zaneili v. Zaneili, supra, per Lord du Parcq. 
5 Winans v. [1904] A.C. 287, 290, 
^ Supra, 7 [1930] A.C 588; p. 169. 
® See, for example, Bentwich, Le Diveloppement recent du domicile en droit 

anglais (Extrait du Recueil des Cours, 1934)? pp- 13 et seqq., who cites Fowler y, 
Fowler, Tke T/Wxnewspaper, 21 Nov. 1030: WaMv. 147 L.T. 
382; ^.-G.v. Tule 145 L.T. 9, 

^ V. (i 869), L.R. I Sc. & Div. 441, 450. 
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only distinction between acquisition and abandonment is that 
the latter requires less evidence than the former A 

But the domicil of origin, which in its inception is not a Do 
matter of free will but is communicated to a person by operation 
pi law, is not extinguished by mere removal animo non reveriendi. ren 

it cannot be lost by mere abandonment. It endures until sup- 
planted by a fresh domicil of choice. Bell v. Kennedy^ is the 
leading authority for this rule. 

The domicil of origin of Bell was in Jamaica, where he had been born 
^ ‘ of Scottish parents domiciled in that island. He was educated in Scotland 

but returned to Jamaica after reaching his majority. Some fourteen 
ygars latejr he left the island without any intention of 
sideomth his mother-in-law in Scotland, and occupied himself in 
looking for an estate in that country on which to settle down. He 
had not been successful in this when his wife died in 1838, but after her 
death he bought an estate and it was admitted that at tFe time of the 
trial he had acquired a Scottish domicil. The question for decision, how-| 
ever, wsS^^^wlffatw^Tus’’^^ time of his wife’s death ? / • 

It was held that his domicil at.that moment was in Tamaica.^ 
Although he had abandoned the island for good in 1838 and 
was resident in Scotland, he had not at that time decided to 
make his permanent residence there. The evidence showed 
that in 1838 his mind was vacillating with regard to his future 
home. Therefore, since he had not acquired a Scottish domicil / 
of choice, he retainedTiis‘”3omrarofofi^^ 

third'HiferenceTwEicFlFth^ of the.second, Domkii of 

lies in the doctrine of revival. If the domicil of origin is dis- 
placed as a result of the acquisition of a domicil of choice, the domicil of 

rule of English law is that it is merely placed in abeyance for , 
, . j abandoned, 

the time being. It remains m the background ever ready to 
revive and to fasten upon the propositus immediately he aban¬ 
dons his domicil of choice.^ The position may be illustrated by 
an example, based on the hypothesis that the George Bowie, 
whose case was decided in Ramsay v. J^iverpoolRoyalInjirmaryj^ 
had married after his arrivafinEn^miTanSTE^^ 
been born to him. In these circumstances A’s domicil of origin 
would have been Scottish, since at his birth his father was 
domiciled in Scotland. Let us now suppose the following: 

At the age of 22, JT, who has developed a strong dislike for the 
United Kingdom, leaves the country determined never to set foot iii 

* [1947] I Ch. 695. ^ (1868) L.R. i Sc. & Div. 307. 
^ Udnyr. (1869), L.R. i Sc.&Div. 441. ^ Sufra^^. i6(y. 



DOMICIL I 38 

the British Isles again. He acquires a domicil of choice in Peru. After 
residing there for forty years^ in the course of which he has amassed a 
fortune^ he leaves the country for good and takes up his temporary 
residence in New York, being undecided whether to settle perma¬ 

nently in Virginia or California. 

The result is that immediately upon his departure from Peru 
his Peruvian domicil ceases abruptly, but his Scots domicil of 
origin revives and remains attached to him until he has in fact 
acquired a domicil of choice in some other country. It is clear, 
of course, that during his period of indecision in New York 
there must be some personal law applicable to him. This might 
be either Peruvian or Scottish law. In the United States of 
America, where the doctrine of revival is not accepted, it would 
be the law of Peru. According to Lord Chancellor Hatherley, 
however, to admit this is to be driven to the absurdity of assert¬ 
ing a person to be domiciled in a country which he has reso¬ 
lutely forsaken and cast off, simply because he may (perhaps 
for years) be deliberating before he settles himself elsewhere.^ 
He then asks: 

'^Why should not the domicil of origin cast upon him by no choice 
of his own, and changed for a time, be the State to which he naturally 
fails back when his first choice has been abandoned animo et facto^ and 
whilst he is deliberating before he makes a second choice?’ 

Eccentric Yet certain doubts suggest themselves. Is it so absurd to 
doctrine of the law Under which the man has recently been living, 

revival perhaps for a prolonged period? Are the claims of the law 
which is imposed upon him at birth, independently of his 
volition, superior to that which he has voluntarily chosen and 
long retained ? And what if it is his domicil of origin that he has 
‘resolutely shaken and cast off’ ? At any rate the advantages of 
preferring the domicil of origin in the case of our hypothetical 
X are not particularly conspicuous. 

The country which determines his personal law is one which he has 
never visited and for which he feels a repugnance. Nevertheless, if he 
desires a divorce, he must resort to Scotland. If, during his residence in 
New York, he legitimates a child by a method recognized in Peru or 
New^ 'Y ork but not in Scotland, he will have achieved nothing. If he 
dies intestate leaving movables in England, they will be distributed 
according to Scots law and United Kingdom death duties will be pay¬ 
able. 

^ Udny V. Udny (i 869), L.R. i Sc. k Div. at p. 450. 
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Domicil of 
origin more 
stable even 
tiian 
nationality 

These illustrations, which could be multiplied, provoke the 
thought that the virtues of the doctrine of revival are not so 
obvious as appeared to the mid-Victorian judges. 

There can be no doubt, then, that the English conception 
of the domicil of origin is exceptional and widely different 
from that current on the Continent and in the United States of 
America. It has been said that it represents ‘the coherence of 
the English family in the upper strata of society and of the 
lasting sentimental and frequently material connexion of the 
family members to their common place of origin’.’ This may 
be true, since the doctrine became firmly established in the 
middle of the nineteenth century when England was a nation 
of enterprising pioneers, most of whom regarded their ultimate 
return home as a foregone conclusion. But, whether true or 
not, it is evident that the English doctrine is more akin to 
nationality than to domicil in the Continental sense.^ In fact 
it transcends even nationality in stability and permanence, for 
though it may be placed in abeyance it can never be destroyed. 
To the end of his life a man’s domicil of origin retains its 
capacity for revival. On the other hand, nationality is easily 
destructible.3 

Domicil of dependent persons. 

'-"ihere are three classes of dependent persons—infants, 
married women and persons mentally disordered. 

A child acquires at birth a domicil of origin by operation of infant’s 
law, namely, if legitimate and born in his father’s lifetime, the 
domicil of his father if illegitimates or born after his father’s 
death,® the domicil of his mother. A foundling is domiciled in 
the country where he is found.’ If a child is born illegiti¬ 
mate, but is later legitimated, his father’s domicil will be com¬ 
municated to him from the date of legitimation, _ but it is 
probable that his domicil of origin remains that of his mother, 

^ Nussbaum, Principles of Private International Law, p. 135. 
^ Rabel, The Conflict of Laws, i. no. 
^ Bentwich, Le Deveioppement ricent du principe du domicile en droit anglais 

(Extrait du 1945), p. 9. 
Fories v. Forbes (1854), Kay 341, 353; Udny v. Udny (1869), L.R. i Sc. 

& Div. 441,457. 
5 UJnyy. Udny, sufra% In re Wright'sTrusts{l'it,e),zlL. h]. 595; Urquhart 

Y. Butterfield_ * 
^ There appears to be no English authority for this. 
’ Westlake, s. 248; Wharton (3rd ed.), s. 39; Savigny, Guthrie’s translation, 

pp. 37-38. 
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presuming that at his birth his parents were domiciled in 
different countries. 

Domicil of Before reaching full age an infant is utterly incapable of 
acquiring by his own act an independent domicil of choice.^ 

changed by He is powerless to alter his civil status. If, for instanccj an 
his own act Englishman luarries at nineteen, sails with his wife for Austra¬ 

lia, buys a farm and acts generally in such a way as to show an 
undoubted intention to reside there permanently, he none the 
less retains his English domicil until he attains his majority. 
Such a rule is completely out of touch with the realities of life, 
especially when the age of majority is as high as twenty-one, but 
one comforting thought is that though the rule is a commonplace 
of judicial dicta there is no English case in which the capacity of 
a male infant to acquire a fresh domicil has called for a decision. 
It is admitted, of course, that the domicil of a female infant 
becomes that of her husband upon her marriage to a domiciled 
foreigner, for otherwise there would be no common matri¬ 
monial law. In Scotland and in the U.S.A.^ it is held that the 
marriage of a male infant carries with it the power of acquiring 
a domicil of choice, on the ground presumably that his rights 
and obligations as a husband prevail over those formerly appli¬ 
cable to him qua son,"^ 

Effect of The position is, then, that the domicil of origin remains 
constant throughout life and that an infant is unable to acquire 

domicil a domicil of choice by his own act. This inability, however, is 
confined to him, and there is nothing to prevent the acquisition 
of a domicil of choicehim by the act of one of his parents. 
This may be effected by the father or after his death by the 
mother. 

Domicil of The primary rule is that the domicil of an infant automati- 
nccesSuy changcs with any change that occurs in the domicil of the 

follows father.^ As between a living father and his infant child there is 
domicil, even though they may reside in 

different countries. This unity is not destructible at the will of 
the father. It is not terminated if he purports to create a separate 
domicil for his son, for instance, by entrusting his future care 
and maintenance to a relative domiciled in another country or 

^ Dicey, p. 94; Wolff, p. 118. 
^ (1854), Kay 341, 353, 
3 Beale, p, 214; Goodrich, p. 87. 

> For the Continent see Rabel, i. 173-4. 
^ (1888), 13 P.D. 132. As to whether a change 
in a guardian’s domicil is communicated to his ward, see 5 /. ^ CX,Q. 196 
ct seqq. 
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by setting him up in business abroad A This doctrincj that a 
change in the father's domicil is necessarily communicated to 
the child, is generally laid down in absolute terms, but it is to 
be hoped that should the occasion arise it will not be pressed 
to its logical conclusion. 

Suppose, for instance, that a father deserts his son, leaves him in his 
domicil of origin and himself acquires a fresh domicil elsewhere. Or 
suppose that he is divorced for adultery and the custody of the children 
is given to his wife. 

In such cases as these it is scarcely credible that a court would 
affirm the inevitability of a common domicil.^ 

The domicil that an infant acquires by reason of his father's Domicil 

removal to another country is a domicil of choice, or better 
perhaps of quasi-choice,3 and his domicil of origin continues to by father’s 
be that imposed upon him at birth.^ This rule may become im- 
portant at a later stage in his life. For instance: 

A father, domiciled in England at the time of his son’s birth, acquires 
a domicil of choice in France and retains it until after his son comes of 
age. At the age of twenty-five, the son acquires a domicil of choice in 
Italy, but later abandons that country for good and dies without having 
acquired another permanent home. 

In these circumstances, English law will revive upon the loss 
of his Italian law and will govern testamentary or intestate 
succession to his movables. 

An infant acquires, upon the death of his father, the domicil Effect of 

of his mother.5 The question that has arisen here is whether 
such an infant’s domicil continues to follow that of the mother, during 
or whether there are any circumstances in which it will remain 
unaffected by her act. The general doctrine, which would ap¬ 
pear to be strengthened by the Guardianship of Infants Act, 
1925, is that if after the death of the father the infant continues 
to live with the mother, then any new domicil acquired by 
the mother is prima facie to be regarded as communicated to the 
infant.^ But this is not necessarily so. It is recognized that the 
mother is empowered to change her children’s domicil either 

^ Wolff, p. 117; Goodricb, p. 84. 
^ In tbe U.S.A. the domicil of an abandoned child does not follow that of the 

deserting parent, Goodrich, p. 8 5; and the domicil of the mother is communicated 
to the infant children if their custody is given to her, Beale, i. 215; Wolff, p. 117. 

3 Harrison v. Harrison, [1953] 865, suggested by counsel at p. 866. 
^ Ibid. 
5 Potinger v, Wightman (1817), 3 Met. 67. 

^ JohnstoneY, Beattie {1%^'^, 10 . 
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by taking them to a new domicil acquired by her, or by leaving 
them where their father was domiciled at the time of his deaths 
or even, it would seem, by placing them m another country 
under the care of a competent person. But this power must be 
exercised bona fide and with the sole object of promoting the 
welfare of the children. Thus, even the pnma facie rule, that a 
new domicil acquired by the mother is communicated to her 
infant children, is displaced if this is disadvantageous to them 
or if the change of domicil is due to some fraudulent design on 
her part, as, for example, where her motive is to take advantage 
of a law of succession more beneficial to herself.^ ^ 

Wife takes The domicil of a husband is communicated to his wife im- 
mediately upon the solemnization of the marriage and, accord- 
ing to English law, it is necessarily and inevitably retained by 

domicil of duration of Upon the death, ot her 
husb"I^^Tihr^^ it until she leaves^the country 
ammo non revertendi and either reverts to her domicil of origin 
^FaoquifeTT"^^ of choiced If she sets up a separate home 
in another country with the intention of remaining there per¬ 
manently, she retains her husband s domicil during the sub¬ 
sistence of the marriage, but if she continues to reside in this 
separate home after her husband s death she acquires a domicil 
of choice there without any further expression of intention being 
necessary.5 She possesses no capacity whatsoever during the 
marriage of acquiring a separate domicil of her own, not even 
if she is judicially separated,^ or if her husband has deserted her 
and established a home with another woman in a different 
country,^ or if he has committed acts which afford ground^ for 
divorced This incapacity, which has disappeared in the United 
States of America and in several Continental States, represents 
the last surviving relic in English law of the married woman s 

subiection to her husband. 
The mar- Thc prerequisite of the unity of domicil is marriage. A 

marriage may be valid, voidable or void. A voidable marriage is 

or voidable _ 
^ In re Beaumoni, [1893] 3 4-9^- 
^ Potingery. Wightman 

3 Harvey V. Famu (1882), 8 App. Cas. 43; Yelverton v. Yelverton (1859), 

iSw. &Tr. 574. 
4 Re Wallach, [1950] i All E.R, 199. 
5 In re Scuilard, [1957] Ch. 329. For a commentary on this decision, see 

33 B.T.B.I.L. 329-32. 
^ A.-G. for Alberta v. Cook, [192^] A.C. 444 (P.C;). 

H. V. H., [1928] P. 206; Herdv. Herd, [1936] P. 205. 
^ Lord Admcatev. fafreyj i A.C. 146. 
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one which, may be judicially annulled at the instance of either 
party on some ground^ such as impotence, recognized by law. 
Until annulment^ however^ it is regarded as a subsisting valid 
marriage. On the other hand, a_marriage which is void by 
reason inter alia of the near relationship of the parties~ortheir 
failure to observe the legal formalities at the ceremony requires 
no decree of annulment. It is regarded as never having existed^ 
One result of this distinction is that, if a woman goes through 
a ceremony of marriage with a man domiciled in a different 
country, she automatically acquires his domicil if the marriage 
is valid or voidable, but not if it is void.^ 

Although there is no direct authority, it is generally argued Lunatics 
that the domicil of a lunatic cannot be changed either by him- r T//j 
self, since KeTs incapable of forming an intention, or by the ' 
person to whose care he has been entrusted.^ Of course, in 
accordance with the general principle applicable to infants, 
domicil of the father will be communicated to a child of un- 
soundmnmd during the minority of the latter, but a somewhat- 
irrationaTdlstinction has been suggeste3n.s regards an adult 
lunatic. If he has been continuously insane both during and 
after infancy, it is said that his domicil will continue to change 
with that of his father; but that if he first becomes insane after 
reaching his majority, his then domicil becomes indelible, for 
if the power of changing it were vested in theTalEePgreat 
danger might be done to *the interests of others’.^ The correct 
solution, though not yet supported by authority in England, 
seems clear enough. The paramount consideration is the in¬ 
terest of the lunatic, not of others. Therefore, it would be advis- 
able that the Court of Protection should be entitled to change/ 
his domicil if this appears to be for his benefit. 

It has been suggested that the capacity of a dependent Capacity 

person to acquire a fresh domicil is not always governed by 
English law. Such a possibility was adumbrated obiter in an not a 

English case in r 887,5 but more recently it has been canvassed 
by Professor Graveson.^ It is respectfully submitted, however, hw 
that this thesis is based upon a fundamental misconception, 

^ For void and voidable marriages see infraj pp. 353 et seqq. 
^ De Renevil/e Y. De Renem/Je, 100. 

3 XJrquhart v. Butterfield (1887), 37 Ch.D. 357, 382; Bempde v. Johnstone 

(1796), 3 Ves. Jun. 198; Sharpe v. Crispin (1869), L.R. i P. & M. 611; Dicey, 
p. 121; Westlake, s. 251. 

^ Sharpev. Crispin (1869), L.R. i P. Sc M. 611, 618, per Sir J. P. Wilde. 
5 Urqukart v. Butterfield (i 887), 37 CE.D. 3 57, see per Lopes L.J., at p. 384. 
‘ 3/.Z.g. 149-63. 

825100 0 
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since it overlooks the fact that domicil is no more than a con¬ 
necting factor. Its acquisition is not itself a problem for the 
solution of which a rule for the choice of law is required. As 
we have seen, the connecting factor in any English choice of 
law rule must logically always be interpreted according to 
English notions.^ Thus, if a husband domiciled in New York 
deserts his English-born wife and goes abroad with another 
woman, his wife cannot acquire a separate domicil in England 
by returning there animo manendi. She may have acquired an 
English domicil in the sense in which the word ‘domiciF is 
used in the New York courts, but an English court is concerned 
only v/ith its own conception of the term. It is part of this con¬ 
ception that the domicil of a wife is the same as that of her 
husband. 

f)omicil and nationality. 

Domicil Nationality is a possible alternative to domicil as the criterion 
of the personal law.^ These are two different conceptions, 

tinguished Nationality represents a lmanV*poHt^^s^^s, by virtue of 
^-^.y^hicFlie owes allegiance to some parSml^Tountry; dLomicij 

indicates his civil ^^atus and it provides the law by which his 
personal rights and obligations are determined. ^ Nationality 

jj^P^qds, apart from naturalization, on the place of birtKTFon 
parentage; domicil, as we have seen, is^constituteab^esi 
in a particular country animo manendi. It follows that a man may 
be a national of one country but domiciled in another. 

The history of the parts played by these two concepts in the 
present context is shortly as follows. 

Domjcii As we have already seen, the problem of a conflict of laws 
aftJrfui^^ its modern form did not arise until the emergence of the 

of Roman medieval city States in Italy. The growth of inter-city com- 
Empire Compelled the post-glossators to establish the identity 

of the personal law, and they had no hesitation in affirming 
that its criterion was domicil For over five hundred years this 
principle had no rival Nationality was not considered as a 
possible alternative. One reason was that for several centuries 
the problem of the choice of law did not usually arise between 
the subjects of different countries, but between the inhabitants 

t Supra, p. 51. 
^ In certain countries, suck as India, China, Algeria, Tunisia, Syria and 

Egypt, the personal law depends upon religion or race; Rabel, i. 124—5 . 
3 Udny v. Udny (1869), L.R. i Sc. & Div. 441, 457, per Lord Westbury. 
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of the various parts of one country, France, for instance, was 
organized into a number of provinces each of which to a large 
extent enjoyed its own individual system of law. The sarne 
came to be true of the Netherlands and Germany and ulti- 
mately of North America. In such circumstances it is obvious 
that, ^ since the inhabitants of these political States all owed 
allegiance to the same sovereign, a question of conflict of laws 
arising between them could not be referred to the law of their 
nationality. It is not surprising, therefore, that the lex domicilii 
won universal recognition. 

A decisive break with tradition, however, occurred with the Uw of 
promulgation of the Code Napoleon in 1803. This provided 
that the rules contained therein concerning status and capacity Ftmct 
should govern Frenchmen even though residing in foreign 

countries,! and, although no provision was made for the reverse 
case of foreigners residing in France, the prevailing tendency 
in the French courts has always been to apply by way of reci¬ 
procity the national law of a foreigner to any matter concerning 
his status or capacity. The Austrian code followed suit in 1812 
by providing that the capacity of an Austrian should be 
governed by Austrian law irrespective of his domicil or resi¬ 
dence. Later the reception of nationality as the test of the per- Mancmi’« 

sonal law was greatly influenced by events in Italy. The man 
chiefly responsible for this was the Italian patriot 
ATTlamousTect^^ IJmvSiitT^ 
18 515 he vigorously emphasized the significance of nationality. 
Laws, he said, are made more for an ascertained population ■ 
than for an ascertained territory. The one concern of a sove¬ 
reign is his subjects, and in framing his legislation he considers 
their physical and moral qualities, their habits and require¬ 
ments, indeed even the climate, temperature and fertility of the 
soil of the country to which they belong. Thus, for instance, 
French legislation provides the ideal law for a Frenchman, since 
it is most suited to his character, and therefore logic requires 
that it should continue to govern him no matter where he may 
go or where he may become domiciled. Exceptionally, however, 
the national law must be discarded if its application will con¬ 
flict with the public policy of the forum. Mancini exercised 
great influence over legislation when Italy, by throwing off 
the Austrian yoke, established herself as a separate kingdom, 
and it was mainly due to him that the Italian code of 1866 
ordained that the status, capacity and family relations of 

* Art. 3 (3). 
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persons should be governed by the law of the nation to which 

they belonged. 

Wide- The truth is that the ascertainment of the personal law 

adS should be governed by legal and practical considera- 
ofprincipie tions, has been influenced by varying political and economic 

French revolution, the struggles of Italy to win 
independence, the wave of nationalism that swept Europe in 
the nineteenth century, the desire of the poorer countries to 
share in the prosperity of their emigrants—these and other 
similar circumstances have led to a widespread idolatry of the 
principle of nationality. At present many of the most important p- 
countries, such as France, Germany, Italy, Spain, Sweden, hi! 
Holland, Greece, Japan and Mexico, comprising probably 
about 500 million people,^ adopt nationality as the criterion , 
of the personaUaw. On the ^her hand, the British Common- p,; 
wealth, the United States of America", Norway, Denmark andj 
Brazil, among others, still ^and by the test of domicil.2 i '• 

Respecthe It may be asked, what are the respective merits-of domicil 
nationality as a determinant of the law to govern status 

concep-and personal rights generally.? Each has its merits and 
demerits.3 

Merits off The English preference for domicil is based on two main 
(grounds.^First, broadly speaking, domicil means the country in 
which a man has ^tablished his permanent homCj and what 
can be more natural or morelippropriate than tb”subject him to 
his home law ? It is diflicult to agree that he should be excom- 
rnunicated from that law merely because technically he is a 
citizen of some State which he may have abandoned years 

SecoiHIy, doinicil furnishes the only practicable test in 

j T f political units as the British~Gommonwealth 
and the United States of America, where the same nationality 
embraces many diverse legal systems. The expression ‘national 
law when applied to a British citizen is meaningless. It is one 
system in England, another in Scotland, another in Quebec 
and so on. 

In 1909 it was estimated by Zeballos that about 500 million persons were 
subject to Aeir kx domtcthi and about 460 million to their lex patriae-, Wolff, 
s. 97; JNussbaum, p. 24. 

3 Formoredetailedlistssee Wolff,ss.95-96;RabeI,i.rio-ii,113-15. 
divorcr 363 et seqq., where the question is considered in relation to 

i-h * country which adopts the principle of nationality also accepts 
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I In the ^course of its development in England, however the 
I law relating to domicil has accjuired certain vices A short 
i mention of these will suffice here, as they have already been 
I discussed in this chapter. 

First, it will not infrequently happen that the legal domicil 
of a man is out of touch with reality, for the exaggerated impor¬ 
tance attributed to the domicil of origin, coupled with the 
technical doctrine of its revival, may well ascribe to a man a 
domicil in a country which by no stretch of the imagination 
can be called his home.^ 

Demerits 
of the 
English 
conception 

(i) Some¬ 
times pro- 

. Secondly, an equally irrational result may ensue from the (ii) insuS- 
view of the English courts that long residence is not equivalent 
to_ domicil if accompanied by the contemplation of some uncer- fon^e”!- 
tain event the occurrence of which will cause a termination of 
the residence.^ 

Thirdly, the ascertainment of a man’s domicil depends to(''0t>omi- 
such an extent upon proof of his intention, the most elusive of 
all factors, that only too often it will be impossible to identify identify 
It with ceftainty without recourse to the court.^ 

Nationality, as compared with domicil, enjoys the advan- Demerits 
tage t&normally it is easily ascertainable. Nevertheless, it is°ii“‘”°' 
objectionable as a criterion ot the personal law on at least three 
g22mds._ '— 

First, it^ may be a country with which the 'propositus has lost (i) Nation- 

all connexion, or with which perhaps he has never been con- 
nected. It is a strange notion, for instance, that a Neapolitan, differ 
who has emigrated to California in his youth without becoming 
naturalized in the U.S.A., should throughout his life remain 
subject to Italian law with regard to such matters as divorce and 
testamentary capacity. 

Secondly, nationality is sometimes a more fallible criterion (ii) A man 

than domicil. In the eyes of English law no man can be with- ^ 
out a domicil, no man can have more than one domicil at the ^ 
same time. On the other hand, he may be stateless or may 
simultaneously be a citizen of two or more countries. 

Thirdly, nationality cannot always determine the internal (iii)Nation- 

law to which a man is subject. This is the case, as we have seen. 
wlien one political unit such as the United States of America one sove- 
comprises a variety of legal systems. It is also true of the 
French Empire, which contains several systems of personal several 
law, and of such countries as Czechoslovakia and Poland where 

. . systems 

Supra,-^^, i86 et seqq. 2 Bupra, pp. 166 et seqq. 
3 pp. 177 et seqq. 
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the law varies with the provinces. In such cases, the countries 
that adopt the principle of nationality for matters of personal 
status recognize that, after nationality has fulfilled its primary 
function of connecting the propositus with a particular political 
unit, a further auxiliary test is required to connect him with 
a definite system of internal law. Thus every Czechoslovakian 
national, even though born and resident abroad, is attached by 
registration to some district in Czechoslovakia, and, so far as 
concerns_ his personal rights, it is the municipal law prevailing 
in this district that represents his national law. In Poland the 
governing law depends upon the place of domicil in Poland, 
and, failing this, upon the domicil of origin. 

But the practical question for an English lawyer is: 

When the court is directed by English private international law to 
decide a question concerning a British subject according to the law 
of his domicil, and it finds that this law refers the matter to the law of 
nationality, which of the many legal systems covered by the British flag 
is to be taken as representing the national law ? 

There is, in the first place, no presumption that it is the law 
of England rather than that of any other part of the British 
Comrnonwealth.^ If the propositus is domiciled at the relevant 
time in a British country, the practice is to regard the lex 
domicilii as his national law. If he is domiciled in a non-British 
country, his domicil of origin represents his national law.^ It is 
m a case of this nature that the principle of nationality may lead 
to such an eccentric decision as was given in In re O'Keefe.^ 

Conciusi^ Perhaps a fair conclusion, speaking very generally, is to say 
that, as determinants of the personal law, nationality yields a I 
predictable bufTrequently an inappropriate law, domicil yields 
an appropriate but frequently'an unpredictable law, 

t!^ refom v, division of the world into those countries that adopt 
of English principle of nationality and those that prefer the test of 

law domicil IS unfortunate, since it obstructs the movement for 
the unification of rules of private international law. No effort 
shoulci be spared to reconcile the opposing views. Perhaps an 
essential preliminary is that the English legislature should 
remove some of the archaic doctrines that seem incongruous in 
their modern environment and should frame a new definition 

j ^2 Ch. 2 59, note by Pollock at p. 269. 
1^^930] I CL377,an 

^ [i94o]iCh.i24,(iiscussedr«/in3,p.7i;at/»r^Ttf.4zry»»,[i903]iCb.826. 

What is 
the nation¬ 

al law of 
a British 
subject? 



CORPORATIONS 

of ‘domicil’, simpler and more workable and more in accord 
with the Continental conception of habitual home. The justi¬ 
fication for statutory intervention is that there is a growing 
tendency on the Continent to substitute domicil for nationality 
as the test of the personal law, but at the same time a natural 
reluctance to absorb the English principles in totoJ 

position of corporations? 

A connpion with a particular country must be assigned to Factors 
a corporation m order that the different rights and obligations 
by which it is affected niay be determinable by the appropriate tio^wT^'a 
system of law. The subject is not free from difficulty, for the 
facts, such as nationality, domicil and residence, which connect ^ 
the individual with a country are at first sight a little incon¬ 
gruous with the nature of an artificial person^ Reasoning based 
on the analogy of a human being is apt to appear somewhat 
forced and strained. Nevertheless, the analogy has in general 
been^ followed by the courts, and the result of their decisions is 

r in the eyes of the law a corporation may be connected with 
; country by reason'of 'hnvfonT^^^^ , 

Prese^^ Reside;KZ~Dormgjy7MtI^^ 
these requires separate treatr^eht" sSic^the cbuntrywhose laWj • 
governs the various matters concerning a corporation varies 
wiiffi the character of the question requiring a decision. 

Sf^tence, The decision in 1872 that a foreign corporation jurisdic- 
is capable of being sued in England^ necessitated some principle 
by which to determine its amenability to the jurisdiction.^ It is X°or 
essential to the exercise of jurisdiction that process should be 
served upon the defendant, and Order 9, Rule 8, of the Rules 
of the Supreme Court directs how this is to be done in the case 
of a corporation. It provides as follows: 

In the absence of any statutory provision regulating sertdce of pro- 
cess, every writ of summons issued against a corporation aggregate may 
be served on the mayor or other head officer or on the town clerk, 
treasurer, or secretary of such corporation. 

The Order does not in terms require that the corporation 
should be resident or domiciled or incorporated within the 

^ 4 39 et seqq. 
^ I acknowledge my heavy indebtedness to Farnsworth,. Residence and 

of Corporations,'Foi othti Mtemtmt stQ 2 Grotius Society^ 
49 Z-.g.i?. 334 etseqq.; 22 H.Z.i?, I et seqq. 

^ Newi^y Y^ Fan 0ppen {t%j2),lj,'K,j Q3:z()i. 
^ See, for a full account, Farnsworth, op, cit., pp. 148 et seqq. 
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jurisdiction, and therefore the problem in the case of a foreign 
corporation has been to define the circumstances in which such 
service is permissible. 

/.'pS that governs the matter in the case of an indi- 
upon physi-he IS subjcct to the jurisdiction of the English 

X™ “ i' “ P"’ if he is 
found m England. If he is found here, he can be served here 

and at common law the exercise of jurisdiction depends unon 
^rvice. It IS the same m the case of a corporation. Thus Lord 

ffl referring to a French shipping company which 
leased an office in London and employed an agent there to 
make contracts on their behalf, tersely remarked, ‘They are 
here, and if they are here they may be served ’f 

""T;u . question, therefore, is—what, in the case of a 
preset foreign corporation is the analogue of the physical presence 

does busi- 1 . ^ ’ The answer given by English law is thaTthe 
ness here Way in which an artificial entity can show its presence is bv 

the transaction of business, and in order to add precision to this 

requirements that must be 
satisfied before the transaction of business by or on behalf of a 
corporation can justify the inference that the corporation is 
prwent in England.2 The requirements are these.3 

First, ffie business must have been done in England, not 
merely with England. The criterion of this is whether an agent 
has been employed in England with authority to enter Into 
transactions binding upon the corporation. If his function is 
or instance, to accept offers, and he does so, corporate business 

has been done in England; aliter, if his only Lthorky S to 
ransniit offers abroad for acceptance or rejection by his prin- 

cipals. Secondly the agent must have operated at a fixed 
place of business for a definite period of time. Neither the im 
permanency of the place nor the short space of time Ling 

L ro. ''"I"'" sufficient to rendef 

Ll?shoTatT/r°Tr/,°'"^P^^ " ^ days’ cycle show at the Crystal Palace, where they were represented 
' La Bourgogne, [1899] A.C 4.31. 

71^ tsf C. Ltd. V. Forsiacka Jernverks Aktiebolag, [1914] i K.B. 715, 

^ Farnsworth op. cit, pp. 151, 339.33. 

de Lloyd Navigazione a Fafore 

ChemilheFabrikvonHeX 

FonbackaJern.erksALb:iZ{}^?S^^^^:^ll^^^ 
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by an agent with authority to make contracts on their behalf. 
It was held that a writ was validly served on the agent under 
Order 9, Rule 8.^ 

In order to facilitate the service of a writ upon an ‘oversea Oversea 
company’,2 the Companies Act, 1948, has placed it under an 
obligation to file with the registrar of companies the names and 
addresses of some one or more persons authorized to accept 
service of process on its behalf.^ So long as the name of such a 
person remains on the file, service of a writ upon him renders the 
company subject to the jurisdiction of the court. If, however, 
a company fails to comply with its statutory obligation, or if 
the persons on the register are dead or no longer resident, or if 
they refuse to accept service, the writ may be served on the 
company by leaving it at or posting it to ‘any place of business 
established by the company in Great Britain’.''- These last words 
have been interpreted to mean a place of business which is still 
established at the time of service.s Service is not adequate if 
effected at a former place of business that has ceased to function. 
J (ii) Residence. Residence, not domicil, is the basis of lia- income-tii 
bility for income tax. A person resident in Englandj though 
domiciled abroad, is liable to United Kingdom income tax upon 
not only in respect of income arising from sources in England, 
but also in respect of his foreign income and of remuneration 
received from a foreign employer in so far as such income or 
remuneration is remitted to England.* ‘Person’ includes a cor¬ 
poration. Therefore, if a company incorporated in England 
trades solely in a foreign country, it is essential to determine 
whether it is resident in England or abroad. 

A company is regarded by the law as resident in the country Residence 
where the centre of control exists, i.e. where the seat and direct- 
mg power of the affairs of the company are located. The place of control 

^ Dunlop Pneumatic Co. v. Actien Gesellsckaft fur Motor, c., Cudell ^ Co., 
[1902] I K.B. 342. 

^ Oversea companies are ‘companies incorporated outside Great Britain 
which, after the commencement of this Act [i.e. Juty ist, 1948] establish a place 
of business within Great Britain, and companies incorporated outside Great 
Britain which have before the commencement of the Act, established a place of 
business within Great Britain and continue to have an established place of business 
within Great Britain at the commencement of the Acf; Companies Act, s. 406. 

2 Companies Act, 1948, s. 407 (i) (<r). 
Ibid., s. 412. 

^ Deverall v. Grant Advertising Inc., [1955] Ch. in. See 18 M.L.R 180-4. 
^ Income Tax Act, 1952, S. 132 (i)» Domicil is only exceptionallj relevant. 

Under Cases IV and V of Schedule D it affects the amount on which tax is assess¬ 
able. For liability to income tax in general, see Graveson, op. cit., pp. 328-32. 
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incorporation is only one pf the evidentiary facts to be considered 
in the course of ascertaining where the control resides This test- 

o control was kid down by the ExcheaMcDrykian in CelZ 
a decision which has been repeat^ 

appT5?iJ-ind followed,2 and which cannot now be ovefruSl^ 

„ Qs^^omeany was incorporated in England under the Com- 
- .Tames Act for the purpose of taking over and working sulphur mines at 

- f^fliHataly.lhepracticalbusinessofmanufactuifngandseC^^^^ 
ulphur was administered by an Italian delegation, including the man 

aging director, who was permanently residentlt Cesena. No products 
were ever sent to England, the books of account were kept in kaly the 
company was registered in and two-thirds of the shafaiolder! 
were resident Italians. Taketh/themselves, these 

As against them, however the 
memorandum of association set up a Board of Directors in T nn’rl" 

working of the company s mines, the mode of the disposdthereof and 

held in London, and it was there that dividends were declared. 

/ ^ In the result it was held that, since almost every act of the com- 
' connected with its management was done in London the 

it was reason of this residence 

wherevi “P”" “>= « profits. 

1^^^cr any doubt that might have lingered as to 

, /SsSr he rf resfdence w : 

and ^ ^ London, but the majority of them resided 

• Thus, the profits, though arising entirely from 

' (1876), r Ez.D. 428. 

v.&lri.wifstl. 1'*!"'! tv.c. G.,.. 
455; Thread Co. v. 

^ Egyptian Delta Land and per Lord Sumner. ^’>t>estmene Lo. v. Todd, [1929] A.C. r, at p. 19, 

* [1906] A.C. 455. 

y 

7* 
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the raising and sale of diamonds in South Africaj were subject 
to income tax. Lord LoreburUj in a well-known passage said: 

Tn applying the conception of residence to a company we ought, I 
think, to proceed as nearly as we can on the analogy of an individual. A 
company cannot eat or sleep but it can keep house and do business. We 
ought therefore to see where'it really keeps house and does business_ 
The decision of Kelly^ C.B. and Huddleston, B., in the Calcutta Jute 

Mills Co, V. Mills and Cesena Sulphur Co. v. Nicholson now thirty years 
ago, involved the principle that a company resides, for the purposes of 
income-tax, where its real business is carried on. These decisions have 
been acted on ever since. I regard that as the true rule; and the real 
business is carried on where the central management and control 
actually abide.’^ 

One result of these decisions is to fix the residence of a Place of 

corporation in the country where it is in fact controlled, not 
necessarily where, according to its constitution, it ought to be though 
controlled^ Thus, if a subsidiary company, with its own board 
of directors, is registered abroad but is in fact controlled by its randum of 

owners, a company resident in England, it is itself resident in association 
England, notwithstanding that such external control may be 
unauthorized by its memorandum or articles of association^ 

Is The natural inference from the above decisions is that for Company 
/ income-tax purposes it is impossible for a company to have 
I simultaneous residences in two or more countries. It is difficult residence 

to disagree with Lord Atkinson when he said that, since ‘the 
residence is where the central control and management abide, 
then, unless a thing can have two or three different and separate 
centres, it would appear to me to be quite impossible, according 
to the ordinary use of language, that the “central control and 
management’' of a company can at the same time abide in two 
or more different and separated places'.^ Nevertheless, the 
matter cannot be dismissed in this summary though sensible 
fashion without considering two more leading cases, Swedish^ 
Central Rj, y/Thompson^ and Egyptian Delta hand and Invest- 

m^tm^S^’company, i.e. of a passive or static nature, not 
engaged in active trading operations, but interested solely in 

^ Ibid., at p. 458. 
^ Unit Construction Co, Ltd. v. Bullock {Inspector of Taxes), [ 1960] A.C. 3 5 r. 
3 Ibid. 
^ Swedish Central Ry. Co, y. Thompson, [1925] A.C. 495, at p- 508; see also 

Atkia L.l. in the court below, [1024] 2 K.B. at p. 274. 



204 domicil 

the receipt of money arising abroad. In each, the question 
whether the company was liable, as being resident In England 
for income tax upon such money. There were certain S ’ 
^es in the facts of each case.^ In the 

The company was incorporated in England in 1870 with th.=. k- 
of constructing and running a railway in Sweden hs rS ster.n if''' 
was in London. In 1900 it leased the^ailway to a tmSomlS 

vearthe JJtM °^^33,5oo payable in England. In the s^ame' 
year the articles of association were altered so as to remove the een^ 1 

and management to Sweden, and after that time the general meetSl 

areholders (most of whom were Swedish) and the meetings of tl?^ 
directors were held at Stockholm. Dividends were decTared ther/ ^ 

on?he LondofbS?gtcVom^t°TI^^^ certificates and to sign cTeques 

In the ^yptian Case: 

directed entirely in Cairo HThe controlled, managed and 

-j. share regiL^ aldlaTaSr:?! 

-a “„Si?LX'T“ f Ac, rh„e 

company did w^ to emptt rMr^S'"' ^^a^ ^^e 

Xfe c“' “?■' “ Xoor of S‘offiX'”““ “ 

™«g.gesTd''itxird“ r “ “--s t™ 

“•"I JX»ny wXXXbotfh’p ' i" *■= t 
s-zueJish Ezfptian Casp thzif th England and in Sweden; in the/ >./' 
and the that the company was resident onl,, 1 w / 

Egyptian Thesc two decisions confuse n.th °f.V Egypt, j 
Casns It is clear, of course that the K' enlighten the law. 

a far mo^e suSid chamcte''”''\^°^" of 

X ta S""' - ix: 
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office is situated, was untenable, for if this were so the decisions 
m the Cesena type of case would have been put upon that short 

Pj,® Nevertheless, how is the decision in the 
Swedish Case to be reconciled with the rule established by the 
House of Lords, and from which no departure is possible,"^ that 
a company resides^where its real business is carried on and that 
the real business is carried on where the central control and 
management abide? It can scarcely be said, as Pollock M R 
said, that this is not the only testd If words mean anything’ 
there is a natural reluctance to accept the statement of Lord 
Cave that the cenlTal control and management of a company 
may be divided’.2 Again, it is difficult to resist the conclusion 
that Lord Sumner, in explaining away the Szvedish decision by 
the remark that the business done in London was little less im¬ 
portant than that transacted in Sweden, virtually repudiated 
the principle of central control. 

According to the suggestion of Lord RadclifFe, with whom Probable 
Lord Simonds agreed, the true explanation of these two 
decisions is that they fall within what appears to be a clear 
qualification of the test of central control .3 This is that if the 
control is so evenly divided between two or more countries as 
to preclude the possibility of identifying one place of central 
control, then the company must be regarded as resident in each 
country in which to a substantial degree control is in fact 
exercised. 

J(iii) Domicil.* Questions concerning the status of a body of Domidi is 
persons associated together for some enterprise, including 
the fundamental question whether it possesses the attribute of incTr^ora” 
legal personality, must on principle be governed by the same 
law that governs the status of the individual, i.e. by the law of 
the domicil. What this law is admits of no doubt if we reason 
upon the analogy of the individual. Every person, natural and 
artificial, acquires at birth a domicil of origin by operation of 
law. In the case of the natural person it is the "domicil of his 
father, in the case of the juristic person it is the country in which 
it is born, i.e. in which it is incorporated.^ If it is a corporation, 
it can be so only by virtue of the law by which it was incorpo¬ 
rated. It is to this law alone that all questions concerning the 

^ Swedish CentralRy, Co. v. Thompson, [1024! 2 K.B. at p. 26c. 
2 Ibid., [1925] A.C. at p. 501. 
^ Unit Construction Co, Ltd, v. Bullock {Inspector of Taxes), [i 960] A.C. 351. 
^ See generally Farnsworth, op. cit., pp-201 et seq<|. 
^ GasfueY, Inland Revenue Commissioners, ^0. 
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creation and dissolution of the coroorate st-^u-nc r 
the words of Lord Wright: referred. !„ 

English courts have long since recop-mV^^rl oc ^ * • 
porations established bj. foreign law in 

creation and continuance under and by that law fitt 
depends on the act of the foreian State wh.Vh ’' 'ju '^'‘eation 
ment of the act of creation by the same oower 

^on and non-existence of the corporation in thf eyT^Enaftf 
The will of the sovereign power which created it in alL deftroy ?; 

Dom- 1 • it is incorporated.2 abide, it is 

cann^r J « 

throughout its existence.’3^ metaphor, clings to it 

ZsB<l«SSf/thelL"SLmkV3d“'“ 'f“ *“ '>* the domicil only its creation and d' i seem to include, not 

-“regLted byri* “ 'W .h« “e 

-p.y, see™ eguily at““ Sr^^ 

IS 70U must look at the statute onlv creature 
found the definition of this new creature^^^ 

such as wh?thSTht2yiduJSeibl^^^ ‘statutory creature’, 
whether its transactions are u/^r^ Personally liable,5 

represented in legal proSechSt “^7 be 
mined by the rule! o4s consdtution • ^re deter- 
of Its domicil. The only -^loss to ma if ^ interpreted by the law 

. r,, , ^ ^ npon the statement of 

Macmaghten J., applying the stateTmt^of slm P* 
Cc., [1928] I K.B. 152 lya^iy'/^ ^Sypti^nLand 

f don Iron and 

49. 56-57. 
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Bowen LJ. is that in many legal systems an association of 
persons may be endowed with the attribute of legal personality 
without any express statutory incorporation or anything corre¬ 
sponding to it. Thus in Continental countries many unin¬ 
corporated associations, including partnerships, are persons in 
the eye of the law. In these cases, it is to be presumed that the 
status pcribed to the association by the law of the country in 
which it has been formed will be recognized by English courts.^ 

The correct_ role of the law of the domicil.in an English Fuuctioa 
action concerning a foreign corporationls ^^11 illustrated by .. 
Metliss V.Rational Bank of Greece and Athens S.A.? where the m’^uLd 
facts wereaJmllowil by muIui 
-xT LTvT'iwr . '^.National 

In 1927 the National Mortgage Bank of Greece issued sterling 
mortgage bonds, repayable as to principal in 1957 with interest thereon 
meanwhile. The bonds were guaranteed by the National Bank of 
Greece. It was agreed that questions arising between the bank and 
bondholders should be settled by arbitration in X/ondon in accordance 
with English law. No interest was paid after April 1941. In 1949 a 
Greek decree imposed a moratorium suspending all obligations and 
rights of action upon the bonds, and another decree in 1953 dissolved 
the guarantor bank and amalgamated it and the Bank of Athens (which 
had hitherto been unconnected with the bonds) into a new banking 
company under the style of the National Bank of Greece and Athens 
—the defendants in the instant case. This decree provided that the 
new bank should be the ‘universal successor’ to the rights and obliga¬ 
tions of the former banks. 

The Bank of Athens, having traded in England before its amalga¬ 
mation, had acquired assets which were still in the country, and there¬ 
fore the plaintiff, one of the bondholders, brought an action against the 
defendant bank for the recovery of arrears of interest, contending that 
it had succeeded to the obligations of the now defunct guarantor bank. 

Tlie first defence was that no action lay against the defendant 
bank, since it had not been a party to the issue of the bonds. 
In order to answer this, it thus became necessary to examine 
Greek law which alone was competent to pronounce whether 
the ‘statutory creature’ that it had created was an available 
debtor to the plaintiff. It was admitted that the English court 
was bound to recognize the Greek dissolution of the banks and 
the birth of the newly formed National Bank of Greece and 
Athens into which those banks had been amalgamated. The 
only arguable question was whether there was an equal duty 

^ JlecAmizer aMdMayer Frires & [1^14.] I Ck, 
^ The Times Newspaper^ 13 July 1956 (before Sellers J*); [1957] % Q.B. 33 

(C.A.); [1958] A.G. 509 (H.C.) Fora discussion, see 34 406-8. 
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to recognize that the obligation undertaken bv one of the 
funct corporations to guarantee payment of interest on the 
bonds had passed to the new bank under the doctrine of uM 
yersal succession. The answer is scarcely in doubt. It is wholly 
irre evant that English internal law subscribes to no ge3 

doctrine by which the personality of a former entity is assumed 
by a successor. _What is decisive is that according to Enp-lish 
private international law the sphere of influence of thf kx 

m the present context is to determine the status of 
^tificial entities originating in the domicil. In the instant case 
the new entity, the defendant bank, had succeeded to the 
obligations of its predecessors as a result of the status imoosed 
upon It by Greek law, and it is difficult to find Iny S 

ground upon which the English court could admit its^sti^s as 

liability for an obligation 
attached to that status. This would be to accept one facet of the 

TuXr^fidT repudiate another. As Lord 

compelled to recognize that nart 
of the [Greek] decree which has extinguished the old bank bm m 

refuse to give effects matters which are of the essencToffiL proce. 

tha^'^SrTr'''' ^ understand. In my view, the fact 
that the liability was attached to it at birth by its create can properly 

e regarded as a matter pertaining to the status of the appellant comLnJ 

and accordingly governed by the law of its domicil.’i ^ ^ 

Admittirig however, that the bank was liable to be sued for 

yas said that if Greek law was followed upon the question 
f umveryl succ^sion it must also be followed with resard to 

Ae moratorium But to say this was to distort thl colrlct to e 
the ** dimtak. Its function was to determine whether the 

foStedtSi?*^ .f ’ ■' *° detlrmine what 
stituted liability m the case of an obligation subiect exrln 

sively ,0 internal English law. As De„niu®g L.J. tS put hi 

.0 iq we myt apply It 

its difficulty's ms'umssfcl™'™' 

^ [1958] A.C. 509, at p. 529. 

V. National Bank of Greece and Athens, [1957] 2 Q.B. 33 p. 46. 

7^ 
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A further decree, issued by the Greek Government on 16 July 1056 

after the decision of the court of first instance in the Met/m Case 
amended the amalgamation decree of 1953 by retrospectively releasing 

the bank from liability under the contract of guarantee to which it had 

succeeded. Certain bondholders, having been refused payment of 

interest that fell due after 16 July 1956, sued the bank in London for 
recovery of these debts. 

Was the release of 1956 effective.? It had, indeed, already been 
decided m the Meiliss^ Case that the Greek decree of 1953, by 
endowing ^the bank with the status of universal successor, had 
rendered it liable. The argument accepted by the Court of 
Appeal was that since Greek law, as the admitted arbiter of 
the status of the bank, possessed the power of endowment, it 
equally possessed the power of disendowment. It could abrogate 
the liabilities that it had formerly transferred.^ The House 
of Lords, however, demonstrated the fallacy of this reasoning. 
The liability under the contract of guarantee, having been 
transferred to the bank in 1953? existing obligation at 
the time of the 1956 decree. Moreover, it was a liability that 
had arisen under a contract governed exclusively by English 
domestic law. In technical language, English law was the 
proper law of the contract^ and therefore the well-established 
rule applied that the proper law alone determines whether the 
contract can be discharged, extinguished or otherwise affected.^ 

V The test of the nationality of a corporation Depends 
according to English law is^ the .qpuntry of its incorporation/ 
but according to most Continental laws the country where its 
centre of management exists.^ It is seldom, however, that its ^ 
nationality will be relevant to a question of the conflict of laws. 

^ Adams V. National Bank of Greece and Athens, [i960] i Q.B. 64: seems to 
us that those who need recourse to Greek law must take it as they find it. If they 
assert that Greek law can endow, they must recognize that Greek law can disen¬ 
dow. If they aver that Greek law can create, they must accept that Greek law can 
change. If they need to have the foundation of Greek law upon which to build a 
claim, they can hardly say that Greek law as it used to be suits them far better 
than Greek law as it is’; per curiam, at pp. 81—82. 

^ /zr/hz, pp. 213 et seqq. 
^ 3 Adams V, National Bank of Greece and Athens, [i960] 3 W.L.R. 8. As for 

discharge, infra, 254. 
^ fanson v. Driefontein Consolidated Mines Ltd., [1902] A.C. 484, at pp. 497, 

498, 501, 505, Lords Macnaghten, Davey, Brampton, Lindley: A.-G. v. Jewish 
Colonization Association, [1901] i K.B. 123, at p. 135,Collins L.J. See the 
dicta collected and set out by Farnsworth, op. cit., pp. 302--3; Kuenigl v. 

[1955] I g.B. 515, 53C--6. 
^ Wolff, p, 308. 
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A. DOCTRINE OF THE PROPER LAW 

I. The theories. The proper law of the contract’ is a convenient and sue- Meaning 
cinct expression to describe the law that governs many 

^ of the matters affecting a contract. It has been defined uT'’ 

as that law which the English or other court is to apply in 

determining the obligations under the contract’.^ However 

ascertained, and this as we shall see has been the subject of con¬ 

troversy, it consists of a single legal system, but it is essential 

to appreciate at the outset that not all the matters affecting a 

contract are necessarily governed by one law. The correct 

inquiry is not—What law governs a contract ? It is—What law 

governs the particular question raised in the instant proceed¬ 

ingsThe fact that one aspect of a contract is to be governed 

by the law of one country does not necessarily mean that that 

! For a valuable monograph on this subject see Batiffbl, les Confiits de Lois en 
Matiere de Contrats. 

y Mount Albert Borough Council v. Australasian Temperance and General 
Mutual Life Assurance Society, [1938] A.C. 224, 240 (P.C.). 
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law is to be the proper law of the contract as a whole,and the 
circumstances sometimes require different questions to be 
submitted to different laws. The questions, for instance, 
whether agreement has been reached, whether the parties 
possess capacity, whether the contract is formally valid or what 
interpretation is to be put upon a particular clause in the con¬ 
tract do not necessarily fall to be governed by the same law. 
Nevertheless, the court will not readily and without good 
reason split a contract in this respect,^ and it can be said that 
in all cases there is a primary system of law, called the ‘proper 
law’, which usually governs most matters affecting the forma¬ 
tion and substance of the obligation. 

Difficulty The problem of ascertaining the lex causae is more perplexing 
contracts than in almost any other topic. In most 

proper Uw situations the decisive connecting factor upon which the ascer¬ 
tainment depends is reasonably clear. There is general agree¬ 
ment, for instance, that it is the locus celebrationis-which, indicates 
the law to govern the formal validity of a marriage, the situation 
of immovables which discloses the relevant lex successionis, and 
the country in which the propositus is domiciled that determines 
his personal law. But in the case of a contract there may be a 
multiplicity of connecting factors: the place where it is made; 
the place of performance; the domicil, nationality or business 
centre of the parties; the situation of the subject-matter; the 
nationality of the ship in the case of a charter-party and so on. 
Is there, therefore, any one determinant of the proper law 

English In the world of today several different solutions have been 
r63.ched. In the United States of America a preference was 

of parties formerly shown for a rigid and inflexible test, represented by 
decisive place of Contracting in some of the States but by the place 

of performance in others, but the tendency now is to reach a 
solution on more general lines.* Most of the countries of the 
European continent eschew anything in the way of a rigid test 
and, instead, adopt the doctrine of autonomy under which 
the parties are free to choose the governing law, though 

’ In re United Railways of the Havana and Regia Warehouses, [i960] Ch. 52, 
at p. 92 per curiam. 

^ Kahlerv. Midland Bank,[i()^o]h..C. 2.^ per’Loid.M.a.cTttrmot.t. 
3 For a fuller discussion of this subject see 3 I.L.Q. 60-73 (F. A. Mann), 

replied to 3 I.L.Q. 197—207 (J. H. C. Morris); Lectures on the Conflict of 

Laws and International Contracts (Univ. of Michigan, 1951), pp. i et seq^. 
(R. H. Graveson); Cheshire,pp. 7-44. 

■* Second Restatement of the Conflict of Lazos, ss. 3321-326.; I. C.L.Q. 
531 etseqq. 
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divergent views obtain on the question whether their freedom 
IS absolute or is restricted to the choice of a law with which the 
contract is factually connected.^ The English doctrine is simple 
enough to state in terms, but not so simple to elucidate. Its 
origin IS the fidelity of the Victorian judges to the Benthamite 
^G^'^ot laissez-fatre? Its theme is the prerogative of intention. 
Judicial incantetions to this effect are legion and the following 
two may be given as typical. ^ 

Willes J.‘In such c^es it is necessary to consider by what eeneral 
law the parties intended that the transaction should be goverLd or 
rather by what general law it is j ust to presume that they have submitted 
tliemseives in the matter.’^ 

Lord Wright: ‘It is now well settled that by English law the proper 
law of the contract is the law which the parties intended to apply.H 

_ There are few words less precise or more ambiguous than v.g«cn=ss 
intention. Its ambiguity in the present context is apparent Is it 
for instance, used subjectively or, as the alternative offered byZlo"' 
Willes J. seems to suggest, in a purely objective sense.'’ Does it 
mean that the parties directed their minds to the matter and in 

J agreed conclusionIf the alternative offered by 
Willes J. describes the true doctrine, does it signify the com¬ 
mon intention that the parties would have held had they con¬ 
sidered the matter or does it merely mean the intention which 
as reasonable persons they ought to have formed, having regard 
to all the relevant factors.? Clearly, without a deeper analysis 
It is scarcely possible to be content with the aphorism that the 
proper law is the law intended by the parties. 

_ Another theory is that the proper law is the law of the country Th=o.y of 
m whicn me contract may be regarded as localized. Its localiza- 
tion wdl ^ be^ indicated by the grouping of its elements as cmtrlct 
reaected in its formation and in its terms.5 The country in 
which its elements are most densely grouped will represent its 
natural seat and the law to which in consequence it belongs. 
It may have factual links with several countrieSj each of 
which has some claim to be considered; it may also possess 
features, such as a distinctive legal phraseology or a provision 
that the price of goods sold shall be payable in the currency of 

^ ^*01 a detailed account see Rabel, op, cit, ii. 368 et seqq. 
f ^he Conflict of Laws and Internationa! Contracts (Univenity of 

Miciiigan, 1951), pp, 6-8 (Graveson). 

^ L,R. I Q.B. 115, 120. 

[1939] A.C. 277, 289-90. 
^ Jones V, Metropolitan Life Insurance Co. (1936), 286 N.Y., Supp. 4. 
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the place of delivery, which point to the law of one particular 
country. In most cases, however, an examination of these con 
necting ties will disclose without undue difficulty the countr^ 
with which the contract is in fact most closely connected and in 
which lies its natural seat or centre of gravity. According to the 
distribution of its factual weight, the reasonable man will in- 
stmctively regard it, for instance, as an Italian contract. It was 
Westlake s considered opinion that this objective method of 
solving the problem has in practice been adopted by English 
judges. In the last edition of his Private International Law for 
which he was partly responsible, published in loi'i after 
snowing that the competition in the English courts had always 
been between the lex loci contractus and the lex loci solutionis with 
dicta tending to favour the former, he concluded that ' 

‘the governing law is in fact selected on substantial considerations the 
preference being given to the country with which the transaction has 
the most real connexion and not to the law of the place of contract as 

inStiot,; difference between this theory and the theory of inten- 
according cxprpscd, for instance, by Lord Wright in the words 

^ ° fiB- 
tion theory ■) IS the difference between objectivity and 

subjectivity. According to Lord Wright’s statement, the court 
purports to ascertain the actual intention of the parties; accord¬ 
ing to the localization theory, it imposes upon them the 
intention that in the circumstances of the case they should 
as reasonable men have formed. They are free to choose the 
connecting factors, such as the lex loci contractus and the lex loci 
solutionis, but having done this their intention is taken to be that 

5Lf r “ which the 
f ® contract to be localized. Men must be 

sav thaf rb f ^ consequences of their acts, and to 
say that the proper law is the law intended by the parties is 

localization, only Lothe^r way of 

dicaSd bf have intended to submit to the law^ in- 

tcisblhL V. T intention is 
circumt««L!”^^ ^ u -appears that the contract and the 
W ?ortbl “ negative that inten¬ 
tion . On this view, of course, the express selection of a govern- 

W1^73J- “ Breiocriesy. 
^ Supra, p. 215* 

^ Gutteridge, 7ssn»tf/(i936), p. 19. 
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ing law will not be permissible if it conflicts with the natural 
seat of the contract as disclosed by the grouping of its elements. 

^ 2\ The modern law. 

The modern law depends upon whether the parties have Ambigui 
expressly chosen the proper law or not. of word 

{a) Where there is no express choice of the proper law. Although 
the rule here^ as laid down in a multitude of cases, is that the 
intention of the parties prevails, the difficulty is to discover 
the exact sense that intention is supposed to bear in this con¬ 
text. Its analysis by the judges in their numerous affirmations 
of the principle has not been uniform. Some emphasize the 
presumed intention of the parties and declare that the task 
of the court is to infer from the terms and circumstances of the 
contract what their common intention would have been had they 
considered the matter at the time when the contract was made.^ 
Others say that the court must determine for the parties what 
they ought^ to have intended had they considered the matter. 

There is a clear difference between these two views upon the Difference 
function of intention. According to the first, the court in effect 
reads an implied term into the contract which purports torepre- an iaten- 

sent the common intention of the parties; according to the 
second, it conjectures no probabilities, but ruthlessly applies 
the external standard of the reasonable man. The difference, 
though it may seem trifling, is not without significance. 

In^the first place, it is a complete myth to regard the ultimate 
decision by the judge as a fulfilment of the common intention 
of the parties. For the judge to persuade himself that such is his 
aim is, as Birkett L.J. stressed in The Assunzioned' to live in a 
world of unreality. If, as invariably happens, counsel has 
argued with force that the plaintiff^s mind was throughout 
directed to the law of X and that he would never have agreed to 
the law of 7", as suggested by his opponent, and opposing 
counsel has argued with equal force that the defendant would 
never have accepted the law of X, how can it be said with any 
approach to truth that the court, whichever way it decides the 
matter, will give effect to what both parties would presumably 
have accepted ? 

^ e.g. the statement of WiUes J. in Llo^d and Quibert^ cited supra^ p. 215. 

See Lord Atkin in Rex v. International Trusteej [1937] A,C. 500, 529: ‘If no 

intention be expressed, the intention will be presumed by the court from the 
terms of the contract and the relevant surrounding circumstances.’ 

^ [1954] at pp. 185--6. 
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Secondly, artificiality or the resort to fictions can cause little 
but embarrassment to a judge, and there is certainly no neces- 
sity for It in the present context. Instead of suggesting to him 
that he must embark upon a tortuous inquiry into the hvoo- 
thetical intention of two persons now at loggerheads on the 
matter, it will conduce to clearer thinking if heis presented with 
the straightforward and intelligible problem, difficult thoueh 

u ’ ^®^iding what intention two reasonable persons 
should have formed upon the identity of the proper law, having 
regard to all the relevant circumstances. He will at any rate 
be on surer ground if he is directed to impose a reasonable 
solution upon the parties. 

““Ss |,„f'‘ “PP'oach to the matter were 
what ought ^®'''®ver, virtually dispelled by the decision of the Court of 

Assunzione,^ where, despite certain references 
tended to the Criterion of the presumed intention, the more realistic 

^d objective test of the reasonable man was clearly adopted. 
Thus Singleton L.J., after considering several of the leading 
authorities, stated the rule in the following words: ^ 

‘Then the court has to determine for the parties what is the proper 

reasonable persons they ought to have intended 

question when they made the contract 
That, I believe, is the duty upon us, and in seeking to determine the 

question we must have regard to the terms of the contract, the situation 
of the parties, and generally all the surrounding facts.’^ 

In other words, where it has not been expressly chosen the 
proper law depends upon the localization of the Contract The 

Sst intention to stand by the legal 

fSoSrnd of th^'^'-® incidence of the connectilg 
factors and of the circumstances generally, the contract annears 

sTessS° k ffie^l We^sdake 
most snKs^ iias the 
most substantial connexion. This principle has now been 
finally and unanimously endorsed by the House of Lords.3 

,/,t h.L. .nJRtgl. w ffiSt rt '"■ * ” 
See also v. Com^onLlth A C 91-9^- 

real connexion.’ transacPon has the closest and most 
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On this view of the matter, every term of the contract, every Little 

detail affecting its formation and performance, every fact that 
points to its natural seat is relevant. No one fact is conclusive, tions 

It is doubtful, even, whether any useful purpose is served by the 
traditional practice of regarding certain facts, such as the locus 
contractus^ the locus solutionis or, in the case of a contract of 
affreightment, the nationality of the flag, as presumptive 
evidence of the governing law. To enter upon the search with 
a presumption is only too often to set out upon a false trail. It 
may tend to divert attention from the necessity to consider 
every single pointer. Moreover, where there are several circum¬ 
stances pointing in different directions, ‘a presumption or in¬ 
ference arising from one alone becomes of less importance. In 
such a case an inference which might be properly drawn may 
cancel another inference which would be drawn if it stood by 
itself.’^ The contract requires to be regarded as a whole. It is 
submitted, indeed, that the presumptions fashioned by the 
Victorian judges now play but a secondary role. The proper 
course is not to begin with a presumption and then inquire 
whether there are rebutting circumstances, but to fall back on a 
presumption only when the circumstances, viewed as a whole, 
fail to reveal with reasonable certainty the law to which the 
contract naturally belongs.^ 

The court must take into account, for instance, the following Examples 
matters: the domicil and even the residence of the partiesthe 
national character of a corporation and the place where its 
principal place of business is situated;^ the place where the 
contract is made^ and the place where it is to be performed;^ the 
style in which the contract is drafted, as, for instance, whether 
the language is appropriate to one system of law, but inappro¬ 
priate to another *7 the fact that a certain stipulation is valid 

^ The Jssunzione, [1954] P. 150, at p. 176,/)<fr Singleton L.J. 
^ Ibid., argument of counsel, at p. 156. See, for example, N. F, Handei 

Maatsckappij J. Emits Import-Export v. English Exporters (London), [1955] 
2 Lloyd’s Rep. 317. 

^ Jacobs V. Credit Lyonnais 12 

^ Re Jnglo-Austrian Banky[i <^2o\ i 
5 P. ^ O, Steam Navigation Co.v. Shand (1865), 3 Moo. P.C. (n.s.) 272; 

Ckatenay v. Brazilian Submarine Telegraph Co., [189^] ^ 79» 
/S'/, [1933] P. 119. 

^ Norden Steam Co. v. Dempsey (1876), i C.P.D. 6541 Roufuettev. Overmann 
(1875), L.R. 10 Q.B, 525 ; re Jrancke ^ Rasch, [1918] i Ch. 470; Hansen 

F. Dixon (1906), 96 L.T. 32; Kremezi sf. Ridgzvay [1949], i All E.R. 662. ^ 
^ South African Breweries v. King, [1899] 2 Ch. 173, T79; The Industrie, 

[1894] P. 58; Re Eewitfs Settlement, Hewitt v. Hewitt, [1915] ^ Ti/ 
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under one law but void under another the matrimonial 
dornicil in the case of a marriage settlement contract-2 tli<- 
nationality of the ship in maritime contracts ;3 the economir 
connexion of the contract with some other transaction-4 the 
tact that one of the parties is a sovereign State ;5 the nature nf 
the subject-matter^ or its the head office of an insurance 
company, whose activities range over many countries ;8 and 

'k M which serves to localize the contract ’ 
uLiJI .Assunzione^ will sufficiently reveal the 

V J L the pmJK';'' ''“k 

preliminary question of law that fell to be decided was whether 
^ a c arter-party, under which an Italian vessel had been chartered by 

French shippers for the carnage of grain from Dunkirk to V^n.v/ 
was governed by French or by Italian law.Tsrikh^T^^^f^^^ 
that English law applied. ^ ^ contended 

disclosed the following points of contact with 

Th^e charter-party was headed ‘Paris, yth October loao’, and was 
therefore presumably concluded in France. 

The charter-party itself was written in English, but it was followed 
by a supplement written in the French langua^^e 

s Jdard form°^ ™ French 

*h ‘diar^rers were French brokers and were acting on behalf of 

"•'>”8'' '*'« l«t ftc. W.S notiSwn .fth. 

Steamiip Co. (t8SQ),4.2 ChD 12J-P ■ ■ 
Co.Y. SAait^ (i86i:) o'MnnPrr', O.SteamNamgatton 

< S£T?2ii;7;76i; s?'- 
isrw (,869), l.r. , 

^‘BrimSMh AJHc„ c. . Ch.3s4. 

^ Z^z [1902] A.C. 446. 

» [iQH] [1958] 2 Lloyd’s Rep. 93. 
255-9 ^ e? C.L.Q. 356-9; I? Af.Z.i?. 
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The ship flevy the Italian flag and was owned by two Italian brothers 
carrying on business at Genoa and Naples. 

Italy was the place o£performance in the sense that delivery was due 
at Venice. 

Freight and demurrage were payable at Naples in Italian cur¬ 
rency. 

The bills of lading had been endorsed to the consignees in Italy. 

Thus sufficient ammunition was available to each party. The 
French and Italian elements were almost equally poised. The 
charterers, for their part, invoking the well-worn presumption 
in favour of the lex loci contractusbased their main argument 
upon the French place, of the contract. This, however, made 
little impression on the court. Not only was it a single incident 
among many, but to argue that the contract had been con¬ 
cluded in the true sense in France was to ignore the fact that all 
the material terms of the bargain had been negotiated in letters 
and telegrams_ passing between Genoa and Paris, so that the 
contract was virtually complete before the formal charter-party 
was sent to the charterers. The heading ‘Paris’ was almost an 
accidental circumstance.’' On the other hand, the court was 
equally unimpressed by the argument of the shipowners that 
the nationality of the ship was decisive in favour of Italian law, 
for again it was only one out of several significant elements. 

Since, therefore, there was no outstanding fact of decisive 
significance, it was necessary to weigh in the balance all the 
relevant points of contact and thus identify the country to 
which the contract properly belonged. According to the exter¬ 
nal standard of the reasonable man, ought it to b^e regarded as 
Italian or French in character.? The judgments in both courts 
were unanimous in favour of Italian law, and there is no doubt 
that in the opinion of the Court of Appeal the crucial fact was 
the obligation of the charterers to pay freight and demurrage at 
Naples in Italian currency, ft was this which tipped the scales 

-in favoqr of Italian law. 

'' (^^^here there is an express choice of the proper law. It has Effect of 
been recognized since at least 1796 that at the time of making f 
the contract the parties may expressly select the law by which by parties 
it is to be governed.^ They may declare their common inten¬ 
tion either by a simple statement that the contract shall be 
governed by the law of country X, or by a provision that any 
question arising between them shall be settled by a judge or an 

' Ibid., atp. i8i,/iifrBirkettL.J. 
^ Gienar v. Meyer (1796), 2 H.Bl. 603, cited bp Granpner in 59 L.Q.R. 228. 
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arbitrator in that countr7. This latter method is a common fea¬ 
ture of international commerced Thus merchants in the grain 
trade between America and Europe normally use the standard 
form of contract issued by the London Corn Trade Association 
which provides for arbitration in England according to Eng¬ 
lish law.2 Similar forms issued by the London Rubber Trade 
Association, the London Rice Brokers Association, the London 
Cattle Food Association, and the London Copra Association 
are also in constant used Such an arbitration clause may merely 
refer possible disputes to the tribunals of the chosen country 
or may go further and add that the tribunal shall apply the law 
of Its own country. This addition, though convenient as a clear 
Identification of the proper law, is not of vital significance, since 
for better or for worse English law is committed to the view 
that qm elegit judicem elegitjusd An express choice of a tribunal 
IS a.n implied choice of the proper law. 

AoTIT. , ^^d^stinct from the express or implied choice of the proper 
tribunal is ifv, however, the express choice of a foreign tribunal is hot 

f ^ accordance with the excellent principle 
binding a Contractual undertaking should be honoured, there is 

indeed, a prima facie rule that an action brought in England 
in defiance of an agreement to submit to arbitration abroad 
will be stayed ;5 but nevertheless the court has a discretion in the 
matter, and where the parties are amenable to the jurisdiction 
as for exampl^ where the defendant is present in England it 
wiU allow the English action to continue if it considers the 

M tb ^ will be better served by a trial in this country.® 
pmies question to be discussed is whether the freedom 

' ^ rtfwf 1A ^ f- P^pcis^may they choose any law 

S the c^nt^T^' be to the factual chaLcter 
of the contract? Or, must their choice be restricted to the law 

^ Rabel, voL 2, p. 377. ^ _ 
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of some country with which the contract is already factually 
connected? Could the parties in The Assmxione^^ for instance, 
have effectively agreed that the formal and substantial validity 
of the contract should be governed by the law of Peru ? 

Judged by the standard of convenience, it may be said that for Merits and 
the parties to have this unrestricted freedom is all to the good, of 

since it produces certainty where otherwise everything might freedom' 
be uncertain. It puts the proper law beyond a peradventure and 
thus saves the cost and delay of a disputed trial. Judged by the 
standard of common sense, however, it is not so attractive, 
since it may, if capriciously exercised, subject the parties to a 
law that is unrealistic to the point of absurdity. Nothing but 
embarrassment seems to be gained by allowing the parties to 
convert their Italian contract into a Peruvian contract by calling 
it one. Nevertheless, there are judicial dicta of great weight Dicta 

which would admit this unbounded licence. favouring 
complete 

‘Their intention’, said Lord Atkin, ‘will be ascertained by the inten- 
tion expressed in the contract, if any, which will be conclusive.’^ 

Again, in a case where it had been objected that the express 
choice of English law was not permissible since the contract 
had no connexion in fact with England, Lord Wright said: 

‘But where the English rule that intention is the test applies, and 
where there is an express statement by the parties of their intention to 
select the law of the contract, it is difficult to see what qualifications are 
possible.’3 

He later affirmed that ‘connexion with English law is not 
as a matter of principle essentiaF. Moreover, the prevailing 
opinion in the profession and among merchants engaged in 
international trade is that these statements accurately represent 
the law. On the other hand, the latest judicial pronouncement 
on the matter is that the court will not necessarily regard the 
intention expressed by the parties ‘as being the governing con¬ 
sideration where a system of law is chosen which has no real 
or substantial connexion with the contract looked upon as a 
whole’. 

On principle, there is clearly no justification for the view Law to 
that the parties are free to submit every aspect of their contract 

\ Supra, p, 220. 
^ Rex y, International Trustee, [1937] A.C. 500, 529. matter of 
^ Vita Food Products Inc.y.Unus Skipping A.C. {V.Cl) ^iioicc 
^ In re Claim Helbert Wagg ^ Co. Ltd., [195b] Ch. 323, at p. 341, 

|)irr Upjolm J. 
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to any law that they may see fit to choose, unless, of course 
It IS also the proper law according to the objective standard’ 
A distinction must be drawn between the creation of a binding 
obligation and the reciprocal rights and obligations that aris! 
once the valid obligation has been established. The preliminarv 
question, whether the parties are contractually bound the oZ 
to the other, must in the nature of things be governed’by a law 
independent of their volition.i It must be governed by the law 
to which the contract naturally belongs, ascertained objectively 
m the light of all the circumstances. If, for instance, that law is 
Jinglish, a party under twenty-one years of age will not be 
legally bound merely because he is of full capacity by some 
other law expressly chosen to govern the contract. ‘Allowing 
the parties to choose the law in this regard involves a delegation 
of sovereign power to private individuals.’2 That autonomy has 
no place in the choice of a law to govern the creation of a 
contract has been affirmed more than once by eminent judges 
in the common law countries. ^ 

o’^^'gation, and the parties have nothing 

tons or cTmes.? ’ 

rh agreeing that their contract shall he governed by 
the law of a foreign country exclude the operation of a peremptory rule 
Otherwise applicable to their transaction.’4 ^ 

.ZZZ stipulate by what law the 
validity of their contract is to be determined.’s ^ 

iUu°traled , sccms almost a truism that the law to determine 

-not 
,—    rree win or the oarties. tbe fori- ic r, i_ . i • tuitoua the free will nf rK.. ?■ u r - . Co 

portance that It may not be out of place to substantiate it bv a 
senes of elementary hypotheses I'lnuare oy a 

^ ‘s •"ade in England between two 

[.9 4r.‘S; “*■ V. ,r,u, 
I Review, 6:8. 

Hand J. ‘ (1931), 48 F. (2d) rrj, per Learned 

LaihS LJ.'"' (Australia) 62, at p. 8o,/«- 
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This English agreement is clearly void for want of considera¬ 
tion. 

Next, suppose that a clause is added providing that ‘this agreement 
shall be valid, notwithstanding the absence of consideration’. 

This is nothing but a derisory attempt to avoid a rule that is 
essential to the creation of a binding obligation. 

Alternatively, suppose the insertion of a clause which provides that 
‘this a'greement shall be subject to Scots law’. 

This. attempt to save the contract by evoking the more 
favourable doctrine of Scots law, that a gratuitous promise is 
binding if the promisor clearly intends to bind himself and 
expresses his intention in plain terms, must obviously fail It 
is an abortive attempt to exclude indirectly what cannot be 
excluded by its direct rejection. 

Next, let the facts be altered by importing a foreign element into 
the original agreement. Suppose that the promisee, .5, is a Scotsman, 
domiciled and resident in Scotland and that there is an express clause 
providing that the agreement shall be governed by Scots law. 

Is it credible that an action for breach of the agreement will 
succeed in an English court ? Regarded objectively according 
to the grouping of its elements, this is essentially an English 
contract, and it is idle to suggest that the English conditions of 
validity can be jettisoned by the simple device of choosing a 
more amenable law.^ 

Suppose, however, that the facts are as stated in the last example 
except that the annual payment is to be made at a Scots bank in Edin¬ 
burgh. 

On this hypothesis, it can reasonably be said that the contract is 
more substantially connected with Scotland than with England 
and that therefore the English doctrine of consideration is 
irrelevant. 

^ Thus the older editions of Dicey, after stating that where the intention of the 
parties is expressed in words ‘this expressed intention determines the proper law 
of the contract’ (6th ed., p. 584.), continues: ‘Nevertheless, no one can maintain 
that persons who really contract under one law can, by pretending that they are 
contracting under another law, render valid an agreement which that [jzV] law 
treats as void or voidable. If it is clear that they meant to contract with reference 
to one law, e.g. the law of Scotland, no declaration of intention to contract under 
another law, e.g. the law of England, so as to give validity to the contract, will 
avail them anytliing’ (6th ed., pp. 586—7). The wording is slightly altered in the 
7th ed., p. 727. 

826106 Q 
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Position It is important to observe the impact upon the arbitration 
irbitratbn of this principle which relegates any issue afFecting the 

cases valid Creation of a contract to the proper law as objectively 
ascertained. The danger here is a tendency to attribute too 
wide an operation to the maxim qui elegit judicem elegit jus? It 
must be restricted to questions other than one concerned with 
the existence of a valid obligation. Had the parties, for instance 
in The Assunzione^ arranged for arbitration in England, the 
arbitrator, if called upon to decide whether agreement had been 
prevented by operative mistake, would have been bound to 
determine that particular matter in accordance with the law of 
Italy. In one case, a contract, by which Scottish merchants 
agreed to buy from merchants of Hong Kong certain parcels 
of sugar to be shipped from Java to Bombay, contained a clause 
that any dispute should be settled by arbitration in London. 
At any rate superficially the transaction had no factual con¬ 
nexion with England, yet the House of Lords held that by 
virtue of the arbitration clause the proper law was English.'^ 
The dispute between the parties concerned the dates at which 
shipments had been made, and the decision is therefore no 
authority upon the identity of the law to govern questions of 
formation. Indeed, Lord Dunedin was careful to say: ‘That 
does not mean that everything that would have to be decided 
would necessarily be decided by English law. It means that the 
underlying law was the law of England.’s 

Tic Torn! ^ That the valid creation of an obligation is not a matter to be 
■ K'^f'^rred to any law that the parties may please to select is borne 
^ I out by the decision of the Court of Aooeal in The TomiA In 

i that case: -—- 

upon an Estonian ship for carriage to 
Hull. The bills of lading, signed at Jaffa by the directors of a Palestinian 
company, each provided that: ‘This bill of lading, wherever signed, is 
to be construed according to English law.’ A Palestinian Ordinance 
provided that every bill of lading issued in Palestine should contain a 
clause subjecting it to the Hague Rules and that failing such a clause it 
should be deemed to be subject to them. In the instant case the clause 
was omitted. 

^ /5«^r..,p. 222. ^ Supra,-p.^zo. 
A C TLanddMaatschappij v. JamesFinlap & Co., [1927] 

whoUy unconnected with England, since it pro- 
p 605^^ ^ ^ confirmed credit should be opened there; see counsel’s statement at 

^ Ibid., at p. 608. 

® [1932] P. 27; affirmed 78. Criticized by Kahn-Freund, op. cit., p. 43. 
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It was argued that English law applied as having been 
expressly selected and that therefore the Hague Rules were 
excluded, for, though they are part of English law they affect 
only outward shipments from England, not an inward ship¬ 
ment such as this was. The argument was rejected both by 
Langton J. and by the Court of Appeal. Greer L.J. read the 
OrHmance as an impera&vFofdeFTmposed^upon parties con¬ 
tracting for the shipment of goods from Palestine to incor¬ 
porate the Rules by an express clause. To make a contract 
\yithout the clause^was to make anjllegal confractTTFe posi¬ 
tion, regardeHTFforh'Tslightly'dIlfereht angle, was that the law 
of Palestine, which was the proper law in the objective sense,2 
ordained that no contract for outward shipment should be valid 
unless it contained or was deemed to contain a clause adopting 
the Hague Rules. It was not open to the parties to avoid this 
peremptory rule affecting the creation of the contractual obliga¬ 
tion by the simple device of submitting themselves to a differ¬ 
ent legal system. The reference to English law, however, was 
by no means otiose in other respects. Its significance was thati 
the bill of lading was to be construed according to the law! w'' 
of England, hut only on the assumption that it had incorporatetT' 
the Rules.^ 

, Unfortunately, the decision of the Privy Council in Vita The vita 
Products Incd^Unus SSHinF^od h-^s ckit '^OMhts on the 7°^ 

proposIFion that parties are not free to submit the validity of / 
their contract to any law of their own choosing. The facts were ( • 
these: 

Newfoundland statute provided that the Hague Rules should 
-"T/ govern any contract of carriage from that country and that every bill 

of lading in respect of such carriage should contain an express clause 
making the Rules applicable. A Newfoundland shipping company, 
having agreed to carry goods from there to New York, signed bills that 
omitted the express clause. The bills expressly provided that the contract 
should be governed by English law. Both the Rules and the bills them¬ 

selves exempted the company from liability for the negligence of the master. 

Newfoundland was admittedly the country with which the contract 

* Ibid., at p. 87. 
2 ‘'phere is much to be said for the application of English law, but in my view 

still more to be said for the application of the law of Palestine’; ibid., at p. 3 9, 
per Langton J. 

2 Ibid., at p. 84, per Serntton L.J.: ‘I give perfectly sufficient effect to the 
clause about Engh'sh law, if it has any effect, by saying: “Yes, here is the bill of 
lading with their terms in it. Now construe it according to English law.” ’ 

♦ [1939] A.C. 277. 



228 CONTRACTS 

had the most substantial connexion. There was no factual • 

with England whatsoever.' The cargo was damaged owing to'^ir 
negligent navigation of the master, and the question was whether hJ 
company was liable. wcner the 

All three courts which heard the case gave judgment for 

company, but on different grounds. An%nissaiffie groVnI 
would appear to be that the Newfoundland statute, by a nro. 

vision that clearly affected the creation of the contra^ com 
pulsonly imposed the Hague Rules upon the parties, and it was' 
herefore by virtue of these Rules that the"^ company co^d 

justify their exemption from liability. The Privy Council how¬ 
ever, dissenting from Tjie Tonti,'^ preferred a different rkson. 

In their opinion the immunity of the company rested upon the 
exemption clause in the contract, not upon the Rules. It could not be 
rested upon the Rules, for the selection of English law to govern the 
contract was effective, despite the absence of any connecting factor whh 

ngland, and by English law the Rules apply only to an outward ship¬ 
ment from England, not to a shipment from any other country. ^ 

i^ surprising implication of this reasoning 
^ that had tV Rules irnposed liability for negligence, the Pri4 

Council would have disregarded them and in reliance on tS 
would have found the shipowners blameless 

itTn implication of the reasoning is that it con¬ 
dones the a.yoidance of the Hague Rules, though these have 
been carefully designed to bring about uniformity in the mari- 

nations. The point was made by Langton J 
showing that the Rules havf been 

each ctl^thev Palestine and England, he said: ‘But since in 
If Tn ^ apply only to outward shipments they would not 

Nova'siriirr°^‘^t^"P' Council, sitting notionally as a 
Skism mSlvad ’ «^bject%f considLble 
nticism, mostly adverse,4 and the suggestion may be ventured 

^ Supra, p, 226. ^ - i r .j, * 
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with some confidence that the English courts will not allow it 
to disturb the principle that the parties are not free to choose the 
law by which the validity of their contract is to be determined. 

A final word of caution is necessary. It is important to dis- incorpora- 
tinguish carefully the express selection of the proper law from . 
the quite difterent process or the incorporation in the contract distin- 

of certain domestic provisions of a foreign law.^ There are two 
different courses open to the parties. They may, within the 
limits already discussed, select a given law as a whole to govern 
the contract or, having already created a contract that is valid 
according to the law to which it naturally belongs, they may 
incorporate therein the domestic and relevant rules of some 
other legal system. This incorporation may be effected either 
by a verbatim transcription of the relevant provisions or by a 
general statement that the rights and liabilities shall in certain 
respects be subject to the chosen law. The latter is only a short¬ 
hand method of expressing the agreed terms. Thus the parties 
to an English contract for the sale of goods may expressly pro¬ 
vide that their, duties with regard to performance shall be 
regulated by the rules contained in the Swiss code. Whether a 
particular term incorporated in this manner is valid and effective 
is, of course, a matter for the proper law to determine. 

It is well established that this right of incorporation may be Meet of 

freely exercised.^ Whether the foreign provisions are tran- 
scribed verbatim or adopted by a general reference to the foreign 
code, they become English terms of the contract and must be 
construed as such,3 Moreover, they remain constant in the 
sense that they are unaffected by any change in the relevant 
Swiss law occurring after the date of the contract. On the other 
hand, a proper law intended as a whole to govern a contract is 
administered as ‘a living and changing body of law',^ and effect 
is given to any changes occurring in it before performance 
falls due. 5 

The distinction between the incorporation of foreign provi- Right of 

sions and the choice of the proper law explains certain judicial 

I i8R.r.5./.i.ioo-i. 
^ parte T>ever (1887), 18 660; Dobeli v. Steamship Rossmore Co,f to select 

[1895] 2 Q.B. 408; Rowett Leakey & Co. v. Scottish Provident Imtiiuiion ftoftt l&w 

(1926), 42 T.L.R. 3 31; Ocean Steamship Co. v. Queensland State Board, [1941] 
I K.B. 402. 

^ Dobell V. Steamship Rossmore €0., [1895] 2 408. 
^ Private International Law,'p. 
^ Re Chestermads Trusts, [1923] 2 Ch. 466^ 478. hire Heibert IFagg ^ Co. 

Ltd., [1956] Ch. 323, at pp. 341-2. 
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statements which at first sight seem to allow the parties an 
unrestricted right to select the governing law. In one case, for 
instance, Bowen L.J. said: 

‘It is open in all cases for parties to make such agreement as they 
please as to incorporating the provisions of any foreign law with their 
contracts.’^ 

Statements of this nature certainly do not warrant the assump¬ 
tion that parties may submit their contract as a whole to the law 
of a country with which it has no factual connexion. They are 
directed to a different question. 

ARTICULAR TOPICS 

I. CAPACITY 

No English What law governs capacity to make a mercantile contract is 
authority ^ matter of speculation so far as the English authorities are 

concerned. There is no clear decision and the dicta are not very 
helpful. According to Cotton L.J., it is a ‘well-recognized 
principle of law’ that the lex domicilii governs,^ but Lord 
Greene suggests ‘high authority’ for the view that the question 
is determined‘not by the law of the domicil, but by the lex loci' 
It is clear, at any rate, that the choice lies between the lex domi¬ 
cilii^ the lex loci contractus, and the proper law in the objective 
sense. 

"^ow generally conceded that in modern conditions of 
satkfacto^ domicil is not a satisfactory test. It is incompatible with 

justice and with the trust that lies at the basis of mercantile 
dealings, for instance, that a person over twenty-one years of 
age should be able to escape liability for the price of goods 
sold and delivered to him in a London shop on the ground that 
he is still an infant by his lex domicilii. Even on the Continent 
the rule that capacity is governed by the personal law cannot be 
relied upon by a party who, though incapax by his personal 

' Jacobs y. Credit Lyonnais (1884), 12 {5.B.D. 589, 599. 

^ Sottomayorv. De Barros (No. O fiSyy), L.R. 3 P.D. i, 5. Although this 

was a marriage case. Cotton L.J. applied his statement to any contract. He was 
severely criticized in the later Sottomayor Case (i 879), L.R. 5 P.D. 94, too, but 

m Cooper v. Co»p(?r (1888), L.R. 13 A.C. 88, was supported by Lord Halsbury. 

^ Baindaiiy [1946] P. 122, 128; to tke same effect Sir Creswell 
Creswell m Simonin v. Mailac (1860), 2 Sw. & Tr. 67. In Republica de Guatemala 

v. Afa»ifZ, [1927] I K.B. 669, 689, Scrutton L.J. said the matter was determin¬ 
able either by the lex domicilii oi: by the lex loci: Lawrence L.J., at p. 700, 
declmed to give a final opinion. 
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law, is capax by the lex loci contractus^ There would be less 
objection to the lex domicilii if it were understood as indicating 
the rule that would be applied at the domicil, not to a purely 
domestic case, but to one containing a foreign element. A rule 
imposing an incapacity is not necessarily intended to be extra¬ 
territorial in scope. The policy which it is designed to serve 
must be ascertained before it can be said whether it has such a 

wide effect. 

If, for instance, a person domiciled in England and over twenty 
but not yet twenty-one years of age were to be sued by a Swiss plaintiff 
for breach of a contract made and performable in Switzerland, could 
he successfully plead his minority, though majority is reached in 

Switzerland at the age of twenty? 

Linguistically, indeed, the section of the Infants Relief Act 
which provides that certain contracts by persons under twenty- 
one years of age shall be ‘absolutely void’ embraces contracts 
wherever made, but the court might well restrict the rule, and 
it would be reasonable for it to do so, to contracts governed in 
other respects by English law.^ So far, however, English courts 
have not been pressed to adopt this attitude. 

It has frequently been advocated that the lex loci contractus Lex loa 
governs the question of capacity.^ This view, if it implies that 
the lex loci exclusively governs the matter, is clearly untenable, factory 
for it would enable a party to evade an incapacity imposed upon 
him by the law that governs the contract in other respects by 
the simple device of concluding the contract in a county 
where the law is more favourable. Moreover, the lex loci is ill 
adapted to govern the matter if, as may well happen, the parties 
conclude the contract in a place where they are only transiently 

present. 
It is, however, now generally agreed that capacity is regu-Capad^ is 

lated by the proper law of the contract, provided that this®™ 
expression is taken to mean the law of the country with which 
the contract is most substantially connected.'^ Intention cannot objective 

here be allowed free play.® A person cannot confer capacity sense 
upon himself by deliberately submitting himself to a law to 
which factually the contract is unrelated. For example: 

^ WolfF, op, cit., p. 282. 
^ See Cook, Logical and Legal Bases of Conjlkt of Laws, pp. 270 et seqq. 
s Baindail v. Baindail, [1946] P. 122, 128; Foote, Frivaie Intemamual 

Law (5th ed.), p. 376. 
♦ Dicey, p. 769. 
s Coo-per^. (1888), L.R. 13 App.Cas. 88,108,Lord Macnaghten. 
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The plaintiff, an English merchant, makes a contract in Paris with 
the defendant, a person domiciled in England and over twenty but 
under twenty-one years of age, by which he agrees to sell non-nec4sary 
goods to the defendant, delivery and payment to take place in London 
It is expressly stipulated that the contract shall be governed by Swiss law" 

Male V. 

Roberts \ 

Objectively regarded, this is an English contract void by 
English law and it would be idle to suggest that it is validated 
by the reference to Swiss law. But if it were made by the 
English infant with a Swiss merchant and if it related to acts 
performable solely in Switzerland, it would not be unprincipled 
to recognize its validity according to Swiss law. This law ad¬ 
mittedly governs the valid formation of the contract in other 
respects and it seems only sensible that its control should 
extend to the question of capacity. It is true, of course, that the 
defendant would escape from an incapacity imposed upon him 
by the English law of his domicil, but quite apart from the fact 
that the contract has no material connexion with England, it 
does not follow, as we have seen, that the English rule is in¬ 
tended to affect transactions of a substantially foreign character. 

That the proper law objectively ascertained regulates capa- 
'city is not inconsistent with the decision of Lord Eldon in 
MaleRobots^ the only relevant authority. i '* ~~- 

The defendant, an infant domiciled in England, was sued upon what 
may be called a Scottish contract that he had made in Edinburgh. 
Lord Eldon, in dealing with his plea of infancy, said that his omission 
to give evidence of Scottish law upon the matter was fatal to this 
defence, since the law of the country where the contract arose, must 
govern the contract’. 

On the surface, this statement favours the lex loci contractus. 

The inference is otherwise, however, if the words are trans¬ 
lated into language appropriate to the present state of private 
international law. In effect Lord Eldon ruled that capacity is 
governed by the law that governs the contract. In his time, and 
indeed for many years afterwards, the judges, when required to 
identify the governing law of a contract, laid overwhelming 
stress upon the locus contractus. After a century and a half of 
development, however, a more flexible test has been evolved, 
and the modern equivalent of ‘the law of the country where 
the contract arose is the law of the country with which the 
contract has the most substantial connexion. 

^ (r8oo), 3 Esp. 163. 
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I. Formation of the agreement 

(i) The fact of agreement. 

The first essential to the creation of a valid contract is that Commsm 
the parties should have reached agreement—that there should 
be consensus ad idem. In one sense this is a question of fact 
dependent upon whether there has been the acceptance of an 
offer, but what constitutes an offer and its acceptance is a 
matter of law, and in a foreign element case the answer may 
vary with the legal system that is chosen to govern the question, 
since the criterion of a completed agreement is not the same 
everywhere. Thus some systems take a contrary view to English 
law and hold that the silence of the offeree may constitute 
acceptance.^ There is also a divergence of view upon the 
moment at which an acceptance becomes effective and irre¬ 
vocable. There are three main theories 

First the mail-box or dispatch [expedition) theory, current in com¬ 
mon law countries, which regards agreement as complete upon the 
mere posting of the acceptance, irrespective of whether it reaches the 

offeror. 
Secondly, the theory of reception, according to which there is no 

agreement until the acceptance is received.^ 
Thirdly, the theory of knowledge, which requires that the accep¬ 

tance should come to the knowledge of the offeror."^ 

This diversity may produce a difficult problem. Suppose, wiiat law 

for instance, that: thX”'” 

Emails an offer'in London to B in Hamburg; B mails an acceptance 
in Hamburg, but his letter is lost. By English law there is a completed 
agreement,® by German law there is not. Which law governs the 

matter ? 

There are various possibilities, but two in particular may be 
mentioned, namely, the putative proper law^ and the lex loci 

contractus. 
It is submitted that the former, i.e. the law that would be the ckms 

proper law in the objective sense, assuming that a contract had putative 
. proper law 

^ Wolff, op. cit., p. 439; Beale, op. cit., p. 1073. 
^ For a more detailed Fst see Visscher, 19 Bevue ie droit internaiionai et de 

iegisiation comparee (3rd series), pp. 90—91; Rabel, op. cit. ii. 453. 
^ Germany, Austria, Norway, Sweden and Denmark. 
^ Italy, Spain, Portugal, Belgium, Romania and Bulgaria. 
® Household Fire Insurance Co. v. Grant (1879), 4 Ex. B. 216. 
^ Advocated by Wolff, op. cit., p. 439. 
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been effectively created, should govern the matters It seems 
essential that the valid creation of a contract in all its aspects 
should as far as possible be subject to a single law. On this 
basis the governing law in the hypothetical case given above 
would depend upon whether the proposed contract would be 
more closely connected with England or with Germany. 

English There is little doubt, however, that the English iud&e<? 

Zklloci theory of the lex loci contractus. Logically, of course 
contractus the application of this law is inadmissible, for if the question 

is whether the agreement was made it is a petitio principii to 
purport to apply the law of the country where it was made 
Again, it is generally conceded that a contract is made where the 
last act necessary to constitute agreement is done. But since the 
last act is either the posting or the receipt of the acceptance 
according as English or German law is chosen, there is no 
option but to make a purely arbitrary choice. The escape from 
these difficulties is afforded by the fundamental principle of our 
private international law that a connecting factor, in this case 
the locus contractus, must be given its English meaning.^ In the 
hypothetical case set out on the previous page, for instance, the 
court would identify Germany as the locus contractus, since it 
was there that the acceptance was posted.^ 

Thus, in Benaim v. where an offer to sell anchovies 
which had been posted in Gibraltar, was accepted by a cable 
dispatched from Malta, the Privy Council said: 

No doubt this contract should be regarded as made in Adalta, for 
thence came the final acceptance of the offer.’ 

Objections 
to the Ux 

loci con¬ 
tractus 

To solve the question in this manner, by the extension of 
a purely domestic rule to a foreign element case, raises an 
exceptipn to the principle that the creation of a binding 
obligation IS a matter within the exclusive control of the proper 
law objectively ascertained, and it is not, indeed, entirely satis¬ 
factory m other respects, for if the rule is not the same in both 
countries the decision will vary with the forum in which action 
IS brought. Again, the English post-office rule is admittedly 

submission made earlier in Cheshire, International Contracts, 
PP- 53““54‘ 

Ital7, see the case of Boc. 
3 1 ^ I954vdiscussed in4 /. CL,Q. 396-7. 

LR ^ 514; see also Th Queen y,Doutre {1%%^, 

a By Art. 65, para, i of the proposed French code, 
^ Supra ^ be made in the place where the acceptance is given. 



MISTAKE 235 

arbitrary even in the field of domestic law, and it is ill adapted 
for cases involving a conflict of laws A 

The mail-box-doctrine adopted by English domestic law 
represents an exceptional and arbitrary rule based upon grounds 
of commercial expediency. The normal rule is that an acceptance 
is not complete until it has in fact been notified to the offeror, 
for until then it cannot be said that the minds of the parties 
have met. Thus if A and B are standing on opposite sides of the 
Anglo-Scottish border and an oral offer made by A in England 
is accepted orally by B in Scotland, the agreement is made in 
England since it is there that notification of the acceptance 
has been received by A. This normal rule applies to any case 
where the communications passing between the parties are 
instantaneous or practically so. If, for example, the offer is 
transmitted by Telex from London to Amsterdam and the 
acceptance is received on the offeror’s Telex machine in 
London, the agreement has been made in England.^ The 
same rule applies in the case of telephonic communications. 

(ii) The reality of agreement. 

An agreement in fact is not necessarily an agreement in law. whatu^ 
Though apparent, it may not be real in the sense that it may ^ 
have been due to the mistaken belief of one or both of the 
parties. What law, then, determines the effect of an alleged 
mistake.^ The question may be important, for the rules on 
the matter vary considerably in different legal systems. The 
German code, for instance, in direct opposition to English 
law, allows a party to avoid a contract on proof that he would 
not have made it had he known and appreciated the true facts.3 

If, for instance, in the hypothetical case suggested above of the ac¬ 
ceptance posted in Hamburg,*^ the English offer had Eten to sell certain 
machinery which the German mistakenly believed would fulfil the 
particular purpose for which he required it, the factu^ agreement 
resulting from his acceptance would be binding by English Law^ but 

voidable by German law. 

^ Cook, op. cit., p. 369. Moreover, a rule directed to deterniiiiing when ^ 
contract was made is not necessarily appropriate to determine where it was made. 

^ Entores Ltd. Y. Miles Far East CorpQrailony\i<)^f\ 2 I’ZJ, 
3 The frincifles of German 

4 Bnfray p. 233. ' . , . 
5 Presuming, of course, that there had been no misrepresentation and that 

the. buyer had not made' known to 'the seller "the purpose'for which he required , 

the goO'ds. 
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°p°rSf , English authority, but two propositions seem 
clear on principle. First, the law which determines whether 
an apparent agreement has been made must also determine 
whether the agreement is real. There are two constituent 
elements of a legal agreement—consent in fact or in the eyes 
of the law, and consent free from what the law regards as 
operative mistake. Logically, these two elements should not be 
separated and assigned to different laws. The formation of 
agreement constitutes a single question submissible to one and 
the same law. Secondly, the question whether agreement has 
been prevented by operative mistake should be left to the 
putative proper law—the law to which the contract naturally 
belongs—and not to the lex loci contractus as such, for the mere 
place of contracting is an insubstantial ground upon which to 
determine what law shall govern a matter so vitally affecting 
the creation of the obligation. ° 

If, therefore, it becomes finally and firmly established that 
the existence of an apparent agreement is governed by the lex 

loci contractus, it is to be hoped that the courts will defy logic and 
will not extend the rule to the question of reality of agreement. 

2. Conversion of agreement into a binding contract 

(i) Formal validity. 

identity of the law that governs the formal validity of 
a nmrcantile contract has not yet been judicially considered 
m England. Early juristic opinion, now mostly abandoned, 
advocated the rigid and exclusive application of the maxim 
locus regit actum. A contract was to be void unless it complied 
with the formalities of the lex loci contractus. The local formalities 
were not only optional, but compulsory. 

compliance with the local form 
contractus sufiicient/ though in other respects the contract may be 
si^fficient totally unconnected with the locus contractus. This is defensible 

on grounds of justice and convenience, for it is essential that 
parties who conclude their contract in a given country should 
be tree to follow local professional advice upon the form neces¬ 
sary for the creation of a binding obligation. 

however, neither justification nor authority for 
/ocfco«- tne view that observance of the local form is compulsory. If 

instance, two Englishmen make a contract by which the 
one agrees to act in a play to be produced by the other at a 

^ Guepraite v. Young (1851), 4 De G. & Sm. 217. 
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London theatre, the mere fact that they sign a memorandum to 
this effect in some foreign place scarcely requires that the one 
question of formal validity should be tested exclusively by the 
lex loci contractus. The place may be accidental. It may even be 
uncertain, as, for instance, when the parties conclude the trans¬ 
action in the Simplon-Orient express to Istanbul. Moreover, if 
English law governs the contract in every other respect, as 
obviously it does, why should the single question of formal 
validity be imperatively referred to another law It has been 
usual in the past to vindicate the exclusive application of the 
lex loci contractus by relying upon the rule that the lex loci 

celebrationis governs the formal validity of a marriage cere¬ 
mony^ and also upon certain dicta culled from cases dealing 
with the effect of a failure to stamp a document according to 
the revenue requirements of the place of execution.^ The 
marriage rule may be dismissed as irrelevant, for it is obvious 
that a marriage ceremony stands in a category of its own. The 
official who performs the ceremony cannot do otherwise than 
satisfy the regulations of the local law which it is his duty to 
administer. As for the stamp cases, there are a few dicta, but 
nothing more, to the effect that if for want of a stamp a contract 
is not merely inadmissible in evidence but altogether void by 
the law of the place where it is made, it cannot be enforced in 
England.^ This, however, is nothing more than a particular 
application of the objectionable proposition that merely because 
the parties happen to conclude their contract in a certain place 
they are inexorably bound to observe the local formalities. 

Though on grounds of convenience the parties may imbue Compiimce 
their contract with formal validity by adopting the forms usual 
in the place where they conclude the transaction, it is now is sufficient 

generally agreed that it is sufficient if they comply with the 
requirements of the proper law.^ Van Grutten v. though 
it was not concerned with a mercantile contract, supports this 
view that the proper law is the alternative to the lex lod con- 
tractus. It was there held that a pre-marriage settlement contract 

^ See Wolff, op. cit., p. 446. 
^ Kentv, Burgess ir Sim. 361; Warrender^. Warrender 2 

CL&F.488. 
^ Ahes V. Hodgson (1797), 7 T.R. 241; Cleggv. Leny (i 812), 3 Camp. 166; 

Trimbey v. Fignter (1834), i Bing. N.C, Bristow r.. Sequemile (1850), 5 

Ex. 275. 
^ Bristow V. Sequeviile (1850}, 5 Ex. 275, zy^^fer Rolfe B. 
5 Dicey, op. cit., p. 774; Wolff, op. cit, pp. 448-9. 

^ (1862), 31 Beav. 561. 
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made by an Englishwoman in France with English formalities 
was not invalidated by its failure to satisfy the French formali¬ 
ties. English law was the proper law of the contract. 

(ii) Essential requirements other than form. 

Putative In some legal systems the mere consent of the parties suffices 
to create a binding obligation, in others something more is 
required. A comparison of Scots and English law with regard 
to consideration discloses one important example. In Scotland 
apart from certain classes of contract required to be in writing, i 
it is sufficient that the promisor should intend to bind himself 

lUustrated and should express that intention in clear words.2 In England 

sidtrati^n Other common-kw countries a contract not under seal is 
void unless supported by consideration. Since requirements of 
this nature are essential to the creation of a valid contract, the 
question whether they are binding in a particular instance must 
be determined by some law independent of the volition of the 
parties. In the nature of things this can only be the putative 
proper law, i.e. the law of the country with which the contract, 
presuming it to be valid, will have the most substantial con¬ 
nexion. Thus in one case, a contract which was connected 
exclusively with Italy, except that the promisor’s estate against 
which a remedy was sought was situated in England, was held 
to be enforceable, notwithstanding its lack of consideration.3 

Another example is afforded by the English rule that a 
ing con- wagering transaction creates no obligation whatsoever, even, 

tract though it may satisfy all the other requirements of a valid con¬ 
tract.^ In some other countries, however, such a transaction is 
valid. Therefore, whether a wagering contract is enforceable 
in England depends upon whether it creates a valid obligation 
according to the law of the country with which it is most 
closely connected. Thus it is well settled that money won at 
play or lent for the purposes of play is recoverable by action in 
England, provided that it is recoverable in the country where 
it was lost or won.^ On the other hand, a wagering contract is 
not enforceable if its most substantial connexion is with Eng¬ 
land, though it may have close contact with a country where 

^ See Gloag, The Law of Contract (2nd ed.), p, 162. 
^ Morton^ Trustees y, Aged Christian Friend 80c. (iqozh ^ F. 7c, 78. 
3 nf [1912] 2 CL 394. 
^ Gaming Act, 1845, S. i. 

^ Quarrierv. Co/ston (18^2), i PL 147; Kemp (1863), 8 L.T. 255; 
Saxbyv. Fulton,[i^o<)}2'K..'Q.2o8. 
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an action lies for the recovery of a lost bet. This is well illus¬ 
trated by Moults V. OwenJ 

The defendant gave to the plaintiff in Algiers a cheque drawn on an 
English bank for money which he had borrowed from the plaintiff in ■ 
order to play at baccarat in the local club. The loan and the cheque were 
valid by French law. The plaintiff sued in England on the cheque. 

He failed for the simple reason that he sued on the cheque, 
not on the loan. The contract contained in the English cheque 
was governed by English law, as being the law of the country 
with which the contract had the most substantial connexion. 
As Kennedy L.J. said in a later case: 

Tn a transaction which culminated in the giving of a cheque payable 
in England, the question at issue ought to be regarded as governed by 
the law of England.’^ 

Incongruous though it may seem, one result of drawing the 
distinction between a security and the contract in respect of 
which it has been given is that a person, who receives an English 
cheque in payment of a gambling loan made in a country where 
gambling is lawful, may disregard the cheque and successfully 
maintain an action on the loan.3 His possession of an unenforce¬ 
able security does not preclude him from recovering the money 
on the alternative ground. 

Another example of a requirement essential to the creation illustrated 
of a valid contract is that the type of obligation undertaken 
by the promisor should be legally effective. Legal systems do ofcoLvJct 
not always agree on this matter. Thus the general English 
rule, subject to certain exceptions, is that a promise made by 
A to B to confer a benefit on C is not enforceable by C, since 
there is no privity of contract between him and A. On the other 
hand, Scots law allows C to sustain an action against A^ upon 
proof of a clear intention in the contracting parties to confer 
the benefit upon himd A conflict of this nature between two 
internal laws may raise a problem of the choice of law. 

Suppose that A &’ Co.y an English firm carrying on business in Eng¬ 
land, promises By one of its employees who is domiciled in England, 
that in certain eventualities it will pay ;^5,ooo to £’s daughter, C, The 

[1907] I K.B. 746. 
2 Saxly V. Fulton, [1909] 2 K.B. 208, 233. 
3 Societe Anonyme des Grands jSlaMssements du Tou^mei Paris-F/age r. 

Bdumgart, [1927] 96 L.J. (K.B.) 789; aliter m a purely domestic case, Carlton 
Ea/I CIuif V. Laurence, [igzg] 2, K.B, I 

^ Gloag, ne Lazo of Contract, pp. 2$^ tt 
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money is to be paid to an English bank to the credit of C. At all 
material times C is resident and domiciled in Scotland and there is an 
express stipulation that the contract shall be governed by Scots law ' 

This is an English contract in the objective sense, and it seems 
clear that its control by English law cannot be ousted by the 
express selection of Scots law. The question is whether a valid 
enforceable right has in fact been created in favour of C.2 Her 
claim goes to the validity of the contractual obligation.3 It is 
not determinable by any law in the world that the parties may 
have seen fit to choose, but by the law to which in the cir¬ 
cumstances the contract naturally belongs. This conclusion 
is implicit in the decision of the Queen’s Bench in Scott v. 
Pilkington* 

^ I/egality of purpose 

The proper So far wc have seen that with two slight exceptions^ the 
eLb- Proper law, i.e. the law of the country with which the contract 

8ive arbiter has the most Substantial connexion, and no other, determines 
O . ega.ty question whether an obligation has been validly and effec¬ 

tively created. In the particular matter of illegality, however, 
though it certainly affects the creation of contract, it is no 
longer possible to refer exclusively to the proper law. It may be 
necessary in addition to take account of other legal systems. It 
is obvious, for example, that no action will lie on a foreign 
contract which, though valid by its proper law, is regarded as 
morally reprehensible by the lex fori. Again, it has been said 
tJiat a court ought not to enforce a contract, whatever its proper 
law may be, if its performance is illegal by the lex loci solutionis. 

I We must consider, therefore, the different systems of law to 
which an^ issue of illegality must be referred. The answer 
may be given in five propositioss, of which only the fourth is 

' Founded on Re Schf man, [1944] Ch. 83, a simdar case, but contaming 
no foreign element, in which the Court of Appeal held that the money was not 
recoverable at the suit of C. / 

^ Cp. BrownFord Motor Co. (1931), 48 F (2d) 732 (Oklahoma). 
^ Lawrence Bank V. Rice {2d) zz. 
* (1862) 2 B. & S', ir; cp. Hartmann V. Konig {ic)^^), T.L.R. 114, where, 

no express choice of law; see, generaUy, Cheshire, Inter- 
national Contracts,^ ^ 

5 Namely, that the fact of agreement is determinable by xkt lex loci con- 
rac us {supra, p. 233), and that compliance with the forms required by Hit lex 

toct contractus renders the contract formally valid; supra, 236. 

y 
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Firstj it is axiomatic that a contract which is illegal bv its 
proper law cannot be enforced in England.^ 

Secondly, no^action lies in England upon a contract which 
infringes the distinctive public policy of English law» This 
doctrine and the danger that it may be pushed too far have 
already been sufficiently discussed.^ 

These _two rules are undoubted, but the question of their 
interrelation deserves attention. It may be illustrated by the 
case of Boissevainwhere the facts were these: 

^9445 ^ female British subject involuntarily 
' resident in Monaco during the German occupation, borrowed 960,000 
' French francs from the appellant, a Dutch subject also involuntarily 

resident in the same place. She agreed to repay the loan in London at 
the rate of 160 francs to the pound as soon as possible after the war. 
She also gave to the appellant cheques to the value of £6,000, drawn 
on a London bank at which in fact she had no account, together 
with a letter to the manager requesting him to honour them as soon as 
it was lawful to do so. 

At the time of the transaction, a Defence Regulation, made under 
the powers conferred by the Emergency Powers fPefence) Act, iq:?q. 

was in force, which providec!' that witliout Treasury permissionnb 
person other than an authorized dealer should buy or borrow any 
foreign currency. The Act of i Qqq provided that defence regulations 
made under its provisions should apply inter ~alia to all British subjects 
with certain exceptions inapplicable to the respondent."* 

/Both the Cpurt of Appeal and the House of Lords agreed 
that the loan was irrecoverable, but tfleir reasons were diver¬ 
gent. 

In the Court of Appeal Tucker L.J. proceeded on the 
ground that the statutory order was intended to have extra¬ 
territorial effect and that the defendant herself and the 
transaction into which she had entered came directly within 
its ambit. Denning L.J., however, dismissed the action on the 
ground that English law was the proper law of the contract 
in the sense that it was ‘most essentially connected with’ Eng¬ 
land and that its illegality by that law was a fatal bar to the 

^ Hertz-v. Riera (1840), li Sim. 318; Kahlerv. Midland Bank Ltd., [1950] 
A.C. 24, but quaere whether the proper law was correctly ascertained, see 3 
I.L.Q. 255, 13 M.L.R. 206; Zivnostenska Banka National Corf. v. Frankman, 
[1950] A.C. 57; sufra, pp. 152-4. 

* pp. 154 etseqq. 
3 [1949] I K._B.482 (CA..),aff. [1950] A.C. 327. 
"♦ Defence (Finance) Regulations, 1939, reg. 2, as amended; Emergency 

Powers (Defence) Act, 1939, S. 3, sub-s. i. 
assioe R 
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appellant’s right of recovery. In his view a statute has extra¬ 
territorial effect only when the proper law is English, so that 
if, for instance, while the regulation was in force, a British 
subject had borrowed dollars in New York and had promised 
to repay the loan there in dollars, the validity of the contract 
would have been unaffected by the English legislation. Never¬ 
theless, the learned Lord Justice agreed that an action brought 
in England on the loan could have been met with the defence 
of public policy, for ‘the validity of a contract is one thing and 
its enforcement another’.!^ 

On the other hand, Lord Radcliffe, whose opinion received 
the unqualified assent of the other Law Lords, stressed the 
imperative nature of the statutory regulation which made it an 
offence, subject to severe penalties, for a British subject to carry 
out certain currency transactions, and he declared that whether 
such an offence has been committed cannot depend upon 
whether the proper law is English or foreign. It is suggested 
with respect that this line of approach tends to distort the role 
of an imperative domestic rule in the sphere of private inter¬ 
national law. It confuses the normal with the abnormal applica¬ 
tion^ of the English lex foriP- The normal principle is that a 
foreign right, validly acquired under its governing law, is 
enforceable by action in England, and that English domestic 
law is irrelevant. The abnormal principle is that the right will 
not be enforced if it comes into conflict with English public 
policy. But there is no such conflict merely because it is incon¬ 
sistent with some statutory rule, however imperative the lan¬ 
guage of the enactment may be. The statutory rule, for instance, 
that a lottery is illegal is no more imperative than the common- 
law rule which attaches the stigma of illegality to a contract for 
the commission of a crime.^ Before repudiating the foreign 
right, the court must go further and must satisfy itself that the 
imperative rule is not one which merely affects persons indivi¬ 
dually, as, for example, a prohibition against marriage under a 
certain age, i.e. a rule of ordrepublic interne^ but one designed to 
protect an interest regarded as essential to the social, moral or 
economic welfare of the community, in other words, a rule of 
ordre public international. Had the contract of loan in Boissevain 
V. Weil been governed by the law of Monaco and had been 

^ [1949] I K.B. atp. 491. 

* Niboyet, Traitdde Droit International Prwi, iii. 493, cited by Kahn-Freuad, 

IS Transactions of the Grotiut Society, 
4 See, for example, Santos v. lllidge (i860), 8 C.B. (n.s.) 861. 
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valid by that law^ the action would no doubt have failed^ but 
it would have failed not because the statutory order in un¬ 
restricted terms forbade the very act that had been donCj but 
because its -unqualified application was economically a matter 
of imperious necessity. One function of private international 
law no doubt is to define the circumstances in tvhich the lex 
causae rnust stand excluded^ but if every^ statute of an imperative 
nature is to be construed as affecting ordre public internaiional 
the inevitable and pernicious result must be the unwarranted 
sacrifice of the normal rules for the choice of law.^ 

I Thirdly3 a contract which is valid by its proper law does not pii) iMegai- 

I become unenforceable in England merely because jt is illegal " 

jaccording to the lex loci contractus. Suggestions have been made trmm as 
that themEFFpEcEoFc^ is decisive upon the question 
of illegality, but in so far as they are judicial they have been 
made in cases where the lex loci was also the proper law of the 
contract.^ On practical grounds the suggestion has nothing to 
commend it. ‘If a letter, by which a contract between an 
Englishman in London and a Swiss firm in Lucerne is accepted, 
is posted in Milan where the making of the contract would be 
unlawful, while nothing would be unlawful if the letter had 
been posted either in London or Lucerne", the suggested rule 
would render the contract unenforceable in England.^ What is 
more important is that the suggestion is inconsistent with the 
decision of the Court of Appeal in In re Missouri Steamship 
Companywhere the facts were as follows: 

_ * A contract was made in Massachusetts between an American citizen 
and English shipowners- by which the latter agreed to carry cattle 
from Bostoy |:q England in an English ship. There was a clause ex¬ 
pressly exempting the shipowners from liability for the negligence of 
the master or crew. This stipulation, though valid by English law, was 
void in Massachusetts as being contrary to public policy. The cattle 
were lost owing to negligence and the shipowners w^ere sued for 
damages. 

^ Upon the danger of treating every imperative statute as a matter of ordre 

public international see especi^ally Kahn-Freund, 39 Transactions of ike Grotius 
Society, Compare also Wolff, op. dt., pp. 168 et seqq. 

2 Quarrier V, Colston, (1842), i Ph. 147; Saxby v. Fulton, [1909] 2 K.B. 
208; Bran/ey v. 8.E. Ry. Co. (i 862), 12 C.B. (n.s.) 63; Th Tomi, [1932] P. 78, 

■ 88. 

3 18 B.T.B.LL, (1937), 104. See also Wolff, op. dt., pp. 343-4; Dicey, op- 
cit., p. 782. 

^ ^21; Jones Y. Oceanic Steam. MavigationCo. Ltd., 
2K.B.730. 
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j It was held that the intention of the parties, apparent from the 
/terms of the contract, was to submit themselves to English 
’ law, and that the clause removing liability for negligence was 

effective. In other words, the contract was more substantially 
connected with England than with Massachusetts, and there¬ 
fore the invalidity of the exemption clause in the latter country 

^ was irrelevant.’- 

The fgurth and doubtful proposition relates to illegality bv 
'by lex io^solutionis. It is no doubt true that by English 

ioiutionh ddmesticTaw^ agreement to perform an illegal act is un- 
necessaniy enforceable. In accordance with the domestic doctrine of frus¬ 

tration an agreement to perform what it later becomes illegal 
to perform is equally unenforceable. But the question is whether 
these domestic rules apply where the illegality exists by virtue 
of a lex loci solutionis which is not the proper law of the contract. 
At first sight, it would appear from certain judicial statements 
that in such circumstances an action to enforce the contract 
must necessarily fail. Thus, in one case. Lord Wright described 

‘the well-known proposition that an English court will not enforce 
a contract where performance of that contract is forbidden by the law 
of the place where it must be performed’ 

as too firmly established to require any further discussion.2 

It has, however, been convincingly shown that to attribute this 
unqualified effect to the lex loci solutionis is contrary to doctrine, 
since it may involve an unjustifiable disregard of the proper 
law if the contract is governed by a foreign legal system.3 This 

' It is true that the judges were a little mystifying in some of their statements, 
especially Lord Halsbury, when he said: ‘Where a contract is void on the ground 
of immorality, or is contrary to such positive law as would prohibit the making 
of sucfya contract at all, then the contract would be void all the world over, and 
no civilized country would be called on to enforce it’; p. 336. Does this mean that 
the views of the lex loci contractus upon the degree of obliquity attributable to an 
illegal contract determines its enforcement in England ? The tendency of the 
judgments was to regard the stipulation which offended public policy as void, 
but not illegal, by Massachusetts law. Fry L.J., for instance fyt p. 342), described 
a contract in restraint of trade as void, not illegal, at common law. Is it not more 
accurate to describe it as illegal and therefore void ? The mere fact that the con¬ 
tact is not voidtoto does not remove the taint of illegality from the restraint 
Itself; see Cheshire and Fifoot, The Law of Contract (5 th ed.), pp. 275, 323 et 
seqq. 

T Trustee, [1937] A.C. 500, 519. To the same effect, 
}fst6.^acc;k.tjmDeBeecheY.8outhAmericanStores,{ic)‘if\K.C.. 148, i56;Lord 
Normand in Kaklery. Midland Bank, [1950] A.C. 24, 36. 

u-j °P-PP-444-“5; 
bridge, (2nd ed.), pp. 391-4; Rabel, op. cit. ii. 535-9. 
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may be clarified by a hypothetical example of a contract 
governed by German law. 

A German shipowner, by a contract made in Hamburg, agrees with 

a German merchant to cany a cargo of jute in a German ship from 

Calcutta to Barcelona at a freight fixed in marks but payable in 

Barcelona. At the time when payment tails due the Spanish Govern¬ 

ment has issued a decree ordaining that freight on j ute shall not exceed 

a sum which is considerably lower than the contractual rate. 

If an action is brought in England to recover freight at the 
contractual rate, will it be a decisive argument againsUhe claim 
that payment of the agreed amount has been rendered illegal 
by Spanish law ? The argument is unacceptable, for the extent 
to which the rights and obligations of the parties are affected 
by the Spanish decree is a matter within the exclusive control 
of German law qua the proper law of the contract. English law, 
as being merely the lex fori^ has no right to determine this ques¬ 
tion. The effect of illegality varies greatly in different legal 
systems,^ and there is no justification for imposing a particular 
rule of English domestic law on foreign contractors merely 
because the action is brought in England. According to one 
writer, for instance, German law would probably allow recovery 
of the agreed sum in the case of our hypothetical contract, since 
it would take the view that owing to the supervening Spanish 
legislation the place of payment was no longer Barcelona, but 
Hamburg.^ Again, different legal systems have different views 
as to what constitutes the place of performance. If, for instance, 
by a contract subject to French law, the defendant resident 
in France agrees to pay money to the plaintiff resident in 
Switzerland, the place of performance is Switzerland according 
to English and Swiss law, but France according to French Iaw.3 
If the payment were later made illegal by Swiss law, would the 
court be furthering the ends of justice by disregarding the 
French view.^ 

The proposition that a contract which is illegal at the place No ieckire 
of performance is necessarily unenforceable’ in England is not 
supported by the actual decisions generally cited in its favour.^ lUcgaiitj hj 
Some of them merely apply the principle that a contract, sub- 
ject to a foreign law, is not enforceable if it offends the English necessarily 
doctrine of public policyA Others, including Ralli v. Compania 

^ Wolff,op. cit.,p.'445. A Dr. Maim, iS Ill, 

^ Wolff, op. cit, p. 135. ^ 18 109. 
* Foster w. Driscoii^ [^9^9] i 470. 
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Naviera Sola y Jznar,'^ which is the mainstay of those who 
advocate the proposition, have been concerned with cases where 
the proper law was English and where in consequence the court 
applied the domestic rule that a contract to perform what it has 
become illegal to perform is not enforceable.^ The facts of that 
case were in general similar to those supposed in the hypo¬ 
thetical example given above, except for this vital difference, 
that the proper law of the contract, which fixed a freight of ,^50 
per ton, was English law. The court, therefore, was bound to 
apply and did in fact apply the internal law, not the private 
international law, of England.^ The familiar English cases deal¬ 
ing with impossibility of performance were cited and Scrutton 
L.J. summed up their effect upon the instant facts in the fol¬ 
lowing words: 

‘Where a contract requires an act to be done in a foreign country, it 
is, in the absence of very special circumstances, an implied term of the 
continuing validity of such a provision that the act to be done in the 
foreign country shall not be illegal by the law of that State.’'' 

The essential fact to realize is that no case has yet arisen 
requiring the court to consider the effect of illegality at the 
foreign place of performance upon a contract, the proper law 
of which is the law of still another foreign country. When it 
does arise, there is a danger that the frequent dicta attributing 
decisive effect to illegality by the lex loci solutionis will prevail, 
despite the indifference that they display to general principles. 

The last and rather obvious proposition is that a contract is 
pi/nL or unSirorceable in England merely because performance is 

country in which the promisor carries 
matcr^i business or to which he belongs by nationality or domicil, 

provided that the contract is not subject in other respects to the 
law of that country.= 

' [1920] 2 K.B. 287. 

^ Jacobs v. Credit Lyonnais (1884), 12 Q.B.D. 589; Kursell v. Timber 

Operators and Contractors Ltd., [i 927] i K.B. 298; De Beecke v. South American 

Stores, [1935] A.C. 148; St. Pierre v. South American Stores (Gath and Chants) 
Ltd., [1937] 3 All E.R. 349. 

^ See particularly, Falconbridge, Conflict of Laws (2nd ed.), pp. 389—94, 

where at p. 392 he says:‘If by English conflict rules the proper law is English law, 

then domestic rules of English law are to be applied, and by one of those domestic 
rules the contract is invalid so far as the contract reijuires an act of performance 

to be done in a foreign country and by the law of that country the act is illegal.’ 
[1902] 2 K.B. at p. 304. 

A KbeinwortSons ^Co.'r.UngarischeBaumwolleIndustrie AJuiengesellschaft, 
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III. interpretation 

The stage has now been reached where a contractj formally Doctrine of 
and essentially valid and made between parties of full capacity, 
has been created. In the further matters that may require tlie^^*" "'* 
intervention of the court there is, speaking generally, no reason 
in principle why the parties should not be free to select the 
governing law. This is certainly true in the case of interpreta¬ 
tion. 

The province of interpretation is to discover the true intent Lawap- 
and meaning of the parties as expressed by the language of the 
contract.^ This is a question of fact.^ Nevertheless, a question soieiy upon 
of choice of law may arise, for if an expression is ambiguous 
and if it b^rs different meanings in different legal systems, its tepi“k°of 
interpretation must be determined by reference to one only of 
these systems. Since the sole object is to attribute to the expres¬ 
sion the meaning that the parties intended it to bear, the mani¬ 
fest solution in this event is to apply the law that they had in 
mind when they made their contract. If they have expressly 
stated that the contract is to be interpreted, construed or 
considered according to the law of a particular country, cadit 
quaestio. The meaning attributed to the expression by that law 
will prevail.3 

In the absence of an express choice, their intention is a 
matter of inference. The legal background against which the 
expression was adopted must be inferred from the language 
of the contract and its attendant circumstances. There is, of 
course, a strong presumption in favour of the proper law. But 
an intention that the parties had in mind some other law may 
well be the correct inference. If, for instance, they have used a 
technical expression which bears a definite meaning in country 
X, but is unintelligible to the proper law, it is only reasonable 
to infer that their minds were directed to the law of X."' Again, 

[1939] 2 K.B. 678; British Nylon Spinners Ltd. v. Imperial Chemical Industries 
Ltd., [1955] Ch. 37; see 18 M.L.R. 65-70. 

^ Berry v. Berry (1616), 3 Bulst. 62, 67 per Coke C.J. 
* Chatenay v. Brazilian Submarine Telegraph Co., [1891] i Q.B. 79, 85, 

per Lindley L.J. 
^ Pena Copper Mines Ltd. \r. Rio Tinto Co. Ltd. (1911), 105 L.T. 846; 

Indian Industrial Trust Ltd, v. Borax Consolidated Ltd., [1920] i K.B. 529; 
St. Pierrex. South American Stores,3 All E.R. 349, 354. 

* The point arose but did not require decision in Romett, Leakey £ff Co. v. 
Scottish Provident Institution, \_iqzy} i Ch. 55, where a contract of insurance 
contained the expression ‘bonafide onerous holder’. The expression is familiar to 
Scots law. 
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certain prima facie rules have been established which may 
facilitate the inquiry. To take one example, a contract of in¬ 
surance is primarily to be interpreted according to the lex 
domicilii of the insurance company, i.e. the law of the country 
in which it is incorporated.' 

Meaning It is important in the present connexion, however, to dis- 
°^dTstin- tinguish two entirely different questions, namely, What mean- 

guished ing is to be attributed to a certain expression.^ and Can effect 
legii given to that meaning} They are questions that are not 

effect necessarily governed by the same law. As Lindley L.J. said: 

‘The expression “construction” as applied to a document, at all 
events as used by English lawyers, includes two things: first, the 
meaning of the words; and secondly their legal effect or the effect 
which is to be given to them. The meaning of the words I take to be a 
question of fact in all cases, whether we are dealing with a poem or a 
legal document. The effect of the words is a question of law.’^ 

What legal effect, if any, can be allowed to the meaning 
intended by the parties is a matter of substance determinable 
by the proper law. In the case, for instance, of a contract for 
the transfer of a chattel as security for a loan, the parties may 
clearly intend that there shall be no right of redemption after 
a certain fixed period, but it is for the lex situs of the chattel to 
decide whether the right can be restricted in this manner. 

IV. THE SUBSTANCE OF THE OBLIGATION 

The task now is to identify the law that governs what is 
sometimes called the ‘essential’ or the ‘intrinsic’ validity of the 
contract, or its ‘effects’ or what may equally well be called the 
substance of the obligation’. The stage has now been reached 

in our inquiry at which the obligation has begun to operate. 
The contract is in course of performance. Its effects are being 
felt. A variety of problems may require reference to a particular 
law, such, for instance, as the following: 

Whether a carrier is liable for the loss of» or injury to-* the goods or 
for delay in their delivery.* 

Whether the defendant has a good excuse for the non-performance 
of the contract.® 

' Equitable Trust Co. v. Henderson (1930), 47 T.L.R. 90. 

* Chatenaj v. Brazilian Submarine Telegraph Co., [1891] i Q.B. 79, 85. 

* />. O. Steam Navigation Co.v. Shand (1865), 3 Moo. P.C. (n.s.) 273. 

* He Cleremontv. Brasch 1 T.'L.B,. 
* The San Roman (1872), L.R. 3 A. & E. 583. 

* JaroA V. CrA*'/(1884), 12 Q.B.D. 589. 
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"Whether the master of"a ship is justilied in selling the carso at a port 
of distress.^ . ^ 

Whether the loss of goods in transit is due to the ‘perils’ excepted by 

the bill of lading^ or to the ‘perils of the sea’.,^ 

Whether an action lies for breach of promise of marriace,.'^ 

Whether an agent has exceeded his authority.^ 

Whether a contract is voidable for misrepresentation.^ 

Whether insurers under a fidelity guarantee are entitled to contribu¬ 

tion from co-insurers.'^ 

Whether currency restrictions prevent the f^yment of the amount 
due under the contract.^ 

Whether an insurer is liable to pay the sum assured.^ 

Whether a stipulation exempting the promisor from liability in cer¬ 

tain events is effectived® 

Whether a contract confers rights on third parties,” 
Whether a moratorium is eifective.”' 

Whether a stipulation in a contract for the grant of a mort^ace is 
void as being a clog on the equity of redemption. 

Whether an agreement in restraint of trade is enforceable.^'^ 

There is no room for doubt that all these matters and others Proper 
of a like nature are governed exclusively by the proper law of 
the contract, subject to w^hat has already been said as to illegal- substance 

ityps Despite the invariable reference by the I’udges to the 
intention of the parties, the authorities cited above show that 
normally this law is the law of the country with ivhich the con¬ 
tract has the most substantial connexion. The only conceivable 
controversy is whether this can be displaced by the express 

^ T^e August, [^^9^] 3^8; The Industrie, [1894] P. 58. 
^ Chartered Mercantile Bank of India v. Netherlands India Steam Navigation 

Co. (1883), 10 g-B.D. 521. 
3 Greer Y. Poole (1880), 5 Q.B.D. 272. 
^ Hansen v, Dixon (1906), 23 T.L.B. 56; Kremezi v. Ridgescay, [1949] 

I All E.R. 662. 
^ Chatenay v. Brazilian Submarine Telegraph Co., [1891] i Q.B. 79. 

^ British Controlled Oilfields v. Stagg(ir^z\\ 66 Sol. Jo. (W.R.) 18. 
American Surety Co. of New TorkY. Wrightson (1910), 103 L.T. 663. 

® Kabler v. Midland Bank, [1950] A.C. 24; Zimostenska Banka National 

Corporation Y. Fran km an, [1950] A.C. 57. 
^ Spurrier Y. La Cloche, [1902] A.C. 446. 

Re Missouri Steamship Co. (1889), 42 Ch.D. 321; Fita Food- Products Inc. 

V, Urns Shipping Co. Ltd., [1939] A.C. 277. 
Hartmann Y. KSnig {i<)y'^) ^oTlL.P^. 114. 

11 pyiational Bank of Greece and Athens S.A. v. Meiliss, [1958] A.C. 509. 
British South Africa Co. v. De Beers Consolidated Mines, [1912] A.C. 52. 

H South African Breweries Ltd: y. King, [1899] z.Ck. 173; alF. (1900) i Ch. 

173- 

^5- Supra, pp. 240 et seqq. 
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selection of a law with which the contract has an insignificant 
In theory conncxion or no connexion at all. As we have said, once a 

have'ur contract has been validly created according to the law to which 
restncted objectively it bclongs, there is no theoretical, and no sreat 

proper law practical, objection to allowing full scope to the free will of the 
parties. In the case of a contract of carriage, governed as to its 
creation by English law, the question, for instance, whether the 
goods have been lost owing to the perils of the sea may without 
disturbing doctrine be determined according to Dutch law if 
the parties have expressly agreed to refer matters affecting the 
substance of the obligation to that law. Putting aside the 
arbitration cases,^ it would seem, indeed, that where the law 
expressly chosen by the parties has been accepted by the 
courts as entitled to govern the substance of the obligation 
there has, with one exception,2 always been some factual 
connexion, and generally a substantial connexion, between the 
contract and the country of the chosen law. Nevertheless the 
prevailing opinion is that no such connexion is necessary 

Sligatioifs^^ issue relates to the creation of a binding 

anwTa ■ j proper law and the lex loci solutionis are not 
matter of ^cienticai, a tact deserving emphasis is that performance of the 
substanc. contract is a matter of substance to be governed by the proper 

law. At fir^ sight the supposition may seem reasonable that 
questions affecting performance are subject to the law of the 
place where performance is due. There are, indeed, certain 
judicial statements which give this impression. Thus, in CAate- 

nay v. Brazilian Submarine Telegraph Company,^ Lord Esher 

is carried out partly in another country 
than that m which it is made, that part which is to be carried out in 

^ Supra, p. 222, 

^ British Controlled Oilfields v. Stagg (ipzi), 66 Sol. Jo. (W.R ) i8 

‘he right of incorporating, a foreign law as 
staLe i'theXf 1 '' exercisable without restriction so faras thesub- 
Stance of the obligation is concerned; supra, pp. 229-30. 

[1891] I Q.B. 79, 83; see also Rex v. International Trustee fiot?! AC 

^th • t ^ P- 512 Lord Goddard C.J. said: ‘I agree 
with McNair J that the proper law of the contract is English, but that its per- 

formance must be regulated by the law of Portugalh see alsoit p. 5 lopS 
seems to have been obiter, for the court apparently held that 

It was /zr^/rri law which cast upon the sellers, not upon the buyers AeduW of 

decLTon 
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that other coiintryj unless something appears to the contrarv^ is taken 

to have been, intended to be carried out according to the laws ot that 
country.’ 

This is a little misleading. Different aspects of a contract may 
no' doubt be governed by different laws* A question of inter- 
pretatioHj for instance, may be determinable by a different 
law from that which governs the creation of the contract, but 
once it is clear that a particular law governs substance it must 
govern in that respect exclusivelyr That performance is a 
matter of substance admits of no doubt. The term ‘substance’ 
in this context includes the extent of the obligation imposed 
upon each party, and in considering the extent of an obligation 
it is obviously necessary to take into account infer alia the 
grounds upon which its non-performance will be legally excus¬ 
able, a matter upon which the proper law and the lex bci 
solutionis may well differ.^ If the court w^ere to allow^ a party 
to be excused for a reason good by the lex loci solumnis but 
inadmissible by the proper law, the unwarrantable result 
would be to vary the content of his obligation as fixed by the 
governing law. The contractual right of the promisee would 
be diminished. 

This has now been recognized by English judges. After y-srsfo v. 
some hesitation^ it has been affirmed that the kx loci solutionis " 

^ ^ ^ Lyonnais 

cannot be allowed to alter the substance of the obligation as 
fixed by the proper law, i.e. it cannot be allowed to qualify 
the rights and liabilities of the parties.^ It is no part of its 
function ‘to change the substantive or essential conditions of 
the contract’.^ Thus it was held in Jacobs v. Credit Lyonnais^ l^ik * 
that if a seller, by a contract subject to'’EngIisETiw7Tias^ 
to deliver goods in Algiers, he cannot escape liability for non¬ 
performance by pleading an excuse that is sufficient by French 
law but insufficient by English law. 

‘The mere fact’, said Bowen L.J., ‘that a contract of this descrip¬ 
tion—made in England between English resident houses, and under 

^ Louis-Dreyfusv. Paterson Steamships Ltd. (1930), 43 F. (2d) 824 (U.S.A.); 
Cheatham, Cases on the Conflict of Latas (3rd ed.), p. 500, at p. 501. 

^ Adelaide Electric Supply Co. v. Prudential Assurance Co.j [1934] 
122, 151. On the matter generallv see 6 Vanderbilt Law Remew^ 505 et seqq. 
(J. H. C. Morris). 

3 Mount Albert Borough Council v. Australasian Temperance and General 
Mutual Life Assurance Society,, A.C. 224f zt'pp. 24.0-1. 

^ Bony then v. Comm,onwealth of Australia,A.C. 202, 219, and other 
cases cited infra, pp, 258 et seqq. 

^ (1884), 12 589. 
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which payment is to be made in England upon delivery of goods from 
up country in an Algerian port—is partly to be performed in Algeria 

does not put an end to the inference that the contract remains ari 
English contract between English merchants, to be construed accord¬ 
ing to English law and with all the incidents which English law attaches 
to the non-performance of such contract.’” 

The Mor-e/j An even stronger example of the control of the proper law 
ie««sejover performance of the obligation is afforded by Mount Albert 

^ \ksr2Mh Council v./Australasian Temperance and GenerMM^,^! 
\l4f^ Assurance Societyl^ where tEelactTwere as foTTowsl ’ 

A New Zealand borough council raised a loan from a Victorian 
.--^company and issued debentures in 1926 repayable in Victoria and bear¬ 

ing interest at the rateof;^5. ■per centum per annum 
in Victoria. ^ 

Yictorian_statute of iq^i, designed to rectify the financial in¬ 
stability of that period by calling for a common sacrifice from all 

provided that interest due under existing mortgages should be reduced 
at a certain rate for a period of three years. 

Sliyy expressed its strong opinion that this 
statute, even if it extended to debentures, which was not the 
case, did not affect the obligation of the borrowers to pay inter¬ 
est at the agreed rate of is- I3-J. Sd. The amount payable 
was a matter of obligation that was subject exclusively to the 
law of New Zealand as being the proper law of the contract, 
ihere could not be one proper law to govern the creation of 
the obligation and another to govern its discharge ^ 

iiiustred O Court of Appeal in CW^JV. BratAlian 
by agcacy Submarine Telegraph Co.^~tht case in which Lord Esher made 

contract the Statement quoted aboveS—does not endorse the view that 
all questions affecting the performance of a contractual obliga¬ 
tion fall to be determined by the lex loci solutionis. It merely 
illustmtes the rule that the position of a principal with regard 

whom the agent has contracted on his 
behalf is determined by the proper law of the contract made 
by the agent. 

2 Lyonnais (1884), 12 g.B.D. at p. 604. 
[1938] A.C. 224. ^ ^ 

il payment of interest at the stipulated rate 
able if ne 7 therefore the alleged rule that a contract is unenforce- 

[^^9^] ^ S-B. 79. 5 
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Suppose that by a contract, the proper law of which is the law of 

country P appoints X his agent witii authoriti to act in some 
other country. 

Two entirely different questions may arise. 
First, questions concerning the mutual obligations of P and Questions 

A as, for instance, the extent of authority and his rate 
commission. These are governed by^ the law oi X as being the pn^icipai 

proper law of the contract by which the agency has been 
created. A 

Secondly, questions arising out of a contract made by A in Q^estkm 
some country other than Z, as, for example, the eitect of a 
payment made by the third party to A or the iiability of P to prindpli 

the third party if in fact Z has exceeded his authority,* The law 
applicable to these questions is traditionally described as the ^ 
law of the country where the act of the agent is performed, i.e. 
where he exercises his authority^ 

‘If I, residing in England,’ said Lord Lyndhurst, ‘send down my 
agent to Scotland and he makes contracts for me there, it is the same 
as if I myself w^ent there and made them.’^ 

If, for instance, the agent is clothed with a general authority 
to act abroad, the principal will be bound by a contract which, 
in the view of the law of the country where it is made, is 
within the ostensible authority of that particular agent.^ Again, 
whether an undisclosed principal can sue or be sued upon a 
contract with a third party is determined by the law of the 
place where the agent acts.^ The same general rules apply to a 
contract made by a partner in a country other than that in 
which the partnership has its place of business. 

But the emphasis upon the place where the agent acts is at Proper law 
bottom only a loose method of saying that questions arising cratrac^ 
between the principal and third parties are governed by the golems 
proper law of the contract made by the agent in pursuance of 
his authority. In general, it is perfectly accurate to identify the 
proper law with the law of the place where the agent acts. His 

^ Maspons v. Mildred (i 882), 9 Q.B.D. 5 30; aff. 8 App. Cas. 874. 
^ CAatenay v. BrazHtan Bubmarine Telegraph Co., [1891] i Q.B. 79; Sinfra 

Aktiengese Use haft v. Binfra, [1939] 2 All E.R, 675. 
2 Fattison v. Mills (1828), i Dow. & CL 3 4 3, 3 6 3. 

^ It is submitted that the decision of the Coort oL4ppeal in Ruby B.S, Co. v.. 
Commercial Union Assurance Co,, [1933] 39 Com. Cas. 48,, is inconsistent with 
principle and authority, see Dicey, pp. 877-8; Falconbridge, op. cit., p. 437, 

5 Maspons Y. Mildred {tZZz), 9 Q.B.D. 330; 8 App. Cas. 874. 
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contract is made there and is usually performable there. Never¬ 
theless, complete accuracy requires us to say that the position 
between the principal and third parties is regulated by the law 
of the country with which the contract made by the agent is 
most substantially connected. This appears to have been the 
meaning of Lord Esher, though he preferred to base the rule 
upon the presumed intention of the principal and agent. What 
he said in effect was that if in country X an authority exercis¬ 
able in country T was conferred by the principal upon his 
agent, the parties must have intended that its exercise should 
be subject to the law of 

Minor No great harm is done, however, by emphasizing-the signifi- 
perfora- cance of the place where an agent acts, as long as we do not 

ance alone read into it any suggestion that the lex loci sdutionis as such ^ 
by°/«Ti governs questions affecting the performance of a contract. That 
solutionis law, where it does not represent the proper law, has only a 

minor part to play. It is generally said that only matters con¬ 
nected with the mode of performance, as contrasted with those 
that affect the substance of the contract, lie within its province.^ 
Analytically, this antithesis is difficult to sustain, and perhaps 
it is better to abandon any attempt at precision and merely to i 
say that the minor details of performance fall to be governed - 
by the lex loci solutionis. Examples of questions that have been * 
reserved for that law are the money of payment, i.e. the cur¬ 
rency in which a debt is dischargeable,3 the date at which a i 
bill of exchange matures for payment,+ the date at which lay 
days begin to run,5 the hours during which delivery may he 
tendered,^ and the meaning to be attributed to the word ‘along¬ 
side’ in a stipulation providing that the cargo is ‘to be taken ' 
from alongside the steamer’.^ 

V. DISCHARGE 

Proper Uw There is no doubt, either on principle or authority, that 
difeha^^e discharge affects the substance of the obligation and that it is 

' Chatenay v. Brazilian Submarine Telegraph Co., [1891] l Q.B. 79, 82-83. 
^ Auckland Corporation v. Alliance Assurance Co., [1937] A.C. 587, 606; 

Mount Albert Borough Council v. Australasian Temperance and General Mutual 
Life Assurance Sockty,[i<)^i]A.C.:iz\.,7.t^o. 

^ Ibid., [1938] A.C. at p. 241; infra, p. 267. 
+ Rouquette v. Overmann (1875), L.R. 10 Q.B. 525; Bills of Exchaage Act, 

1882,5.72(5). 

^ Norden Steam Co. V. Dempsey 
^ Dicey, p. 747. 
^18 B.Y.B.I.L. citing The Turid, [1922] i A.C. 397. 
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governed by the proper law of the contract.i This law determines, 
for instancCj whether a contract is discharged by bankruptcvd 
by the outbreak of war,^ by a moratorium"^ or by subsequent im¬ 
possibility;^ and whether a surety is discharged if the creditor 
accepts part-payment from the principal debtor*^ 

It is irnportant to consider the impact of this principle upon Discharge 
the^ novation of a debt. Novation is efrected bv a new'^contract . 
which extinguishes an existing obligation b/substituting for 
It another, as, for example, by changing one of the existing 
parties. If ^ owes 5 ^loo under a contract for the sale of ^oods 
and later 5 and X agree that X shall pay the debt to 5, the 
effect clearly is to discharge A from his liability for the price 
of the goods. Such 2. subsHtutio personarum involves two distinct 
elements or stages—first, the discharge of one debtor and then 
his replacement by another. 7 

This analysis becomes significant in a case containing a 
foreign element, for, since it is obvious that the discharge of'the 
original debtor, A^ will not be effective unless it is effective in 
the eyes of the law that governs his contract with 5, it follows 
that ^ where a conflict of laws occurs it is the proper law^ of the 
original contract that alone determines whether an alleged 
novation has extinguished As Iiability.8 This is true whether 
the debt is already due at the time of the novation or whether 
it will accrue due in the future.^ In short, the contractual nexus 
between A and B can be dissolved only by the law to which their 
contract is subject. 

Suppose, for example, that a partnership, carrying on business in 
Ruritania and composed entirely of members resident and domiciled 
in that country, buys goods from an English supplier under a contract 
that is admittedly governed by English law. Before the price of the 
goods has been paid, A^ one of the partners, retires from the firm. By 
English law, A is still personally liable for the price unless the English 

^ Gibbs V. Bodite Industrklie et Commtrdale ies Mitaux (1890), 25 g.B.D. 
399; Adams v. National Bank of Greece and Athens, B.A., [i960] 3 WX.R. 8. 

^ Gibbs V. Sodete Industrie He et Commerdak des Mitaux, supra. 
^ In re Anglo-Austrian Bank, [1920] i Ch. 69. 
^ In re Eeibert WaggfS Co. Ltd., [1956] Ck. 323; National Bank of Greece 

and Athens, S.A. Y.Metliss, [1958] A.C. 5095 Adams y. National Bank of Greece 
and Athens, B.A., supra, especially at pp. 21--22, per Lord Reid. 

^ Jacobs Y. Credit Lyonnais (1884.), 12 5 89. 
^ Cp. Bellingham y. Freer 1 Moo. P.C. 333. 

In re Unitei Railways of the Mat>ana and Regia Warehonses ■ Ltd.,, [ 1960] Ch. 
52, at pp. 84.-85,. 

® Ibid.,, afE sub nom. Tomkinson y. First Pennsylmmia Banking-and Trust Co., 
[i960] 2 W.L.R. 969. - Ibid. ' 
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supplier has expressly or implicitly agreed with him and with the 
remaining partners that the latter shall be solely responsible for the debt. 
Suppose further that no such novation has been effected^ but neverthe¬ 
less that Ruritanian law regards all Jh partnership liabilities as extin¬ 
guished by reason of his retirement. 

On these facts, the law of Ruritania is no doubt the lex situs of 
the chose in action to which the English supplier is entitled 
since it is in that country that the debtors reside; but the proper 
law, not the lex situs^ determines a question of discharge, and 
therefore A would have no answer to an action brought against 
him in England for the price of the goods, 

mm of a choice of law, then, when it is claimed 
debt not a that a debtor has been discharged from liability by virtue of a 

caseofdjs- novation. What must be distinguished is the fundamentally 
c q£ j-jjg substitution of one creditor for another. 

This, whether accomplished with or without the consent of the 
debtor, represents an assignment by the original creditor to 
another person of the title to the chose in action, but never¬ 
theless it leaves that title intact.^ As one writer has neatly put 
it, where there has been a change of debtors ‘the contractual 
obligation has been altered’, while where the creditors are 
changed ‘the contractual obligation has been transferred but 
preserved’.2 If, therefore, a debtor claims that he is no longer 
liable to the original creditor since the latter has transferred his 
right to the debt to a third person, the rule for the choice of law 
relevant to the assignment of choses in action must be applied. 
As will be seen in a later chapter, this is the proper law of the 
debt in the case of a voluntary assignment, but the lex situs 

where the assignment is involuntary.^ 

I’^levance to the question of discharge of a statute of 

Statutes of limjtation, prescribing the period within which a cause of 
Limitation action must be litigated, is considered later.4- 

narionri discharge of international money obligations deserves 
money morc detailed examination, not only because of its importance 

obligations in the commercial world of today, but also because it is a 

striking illustration of the fundamental principle of the choice 

of law that matters affecting the substance of the obligation to 

pay are governed by the proper law, but that the actual mode 

of payment is governed by the law of the place of payment.^ 

^ litre United Railways of the Havana and Regia Warehouses Ltd., [i960] Ch. 

52, at pp. 86-90; 22 M.L.R. 309 et seqq. (O. Kahn-Freund). 

^ 7/. tif C.L.Q. 6r I—12 (Michael Mann). 
3 Infra, pp. 496-501. 4 Infra, 685-9. 

3 por fuller accounts see Mann, (2nd ed.), pp. 18 2 
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.MOXEY OF ACCOUNT 

The first point to observe is that the 
since it has been fixed bv the contract itse 
stance of the oDli^ation* ft cannot be varied 
rule obtaining in the country of Da’.menty for that would be 
to alter the contractual obHgationd Since the amount has been 
.fixed by the contract itself, its ascertainment is normally not a 
matter ot controversy, but where it has been expressed in a 
currencj" common to several countries and varying in value 
from country to country, as in the case of the pound, dollar 
or tranc, the question whether the debt is to be measured, 
tor example, m Australian or English pounds may be difficult 
to resolve. It, for instance, an English seller has A^eed to sell 
goods to an Australian buyer for /500, the amount of cash 
due to the seller, with the Australian pound at a discount of 
25 per cent, compared with the English pound, will depend 
upon whether the contractual currency is English or Austra- 
lian. It IS5 ^therefore, essential in a case of doubt to ascertain the 
currenc} in which the parties intended the obligation of the 
debtor to be measured. In technical language the inauiry is 
directed to ascertaining the ‘money of account^ or as it may 
equally well be called the ‘money of measurement^'^ or ‘con¬ 
tractual money'A 

In this and similar cases where the contractual money is Problem of 
not clearly identified, the currency in which the debtor must 
account is that which the parties had in mind or must be ta.ke!i 
to have had in mind at the time when they concluded their 
bargain. Their intention in this respect is to be inferred from 
the terms of the contract read in the light of the attendant 
circumstances,^ and since the matter affects the substance of the 
obligation it must be considered in the light of the canons of 
construction and the presumptive rules recognized by the 
proper law of the transaction.*^ No o.ne factor is necessarily 
decisive. Thus, in one case a reference to pounds sterling may 

et seqq.; Nussbaum, Money in the Law; Dicej, pp. 881 et seqq..; Wolff, pp. 460- 
76; 6 Fanderbiit Law Review, 512-26 (J. H. C. Morris). 

^ Mount Albert Borough Council v. Australasian Temperance & General 
Mutual Life Assurance Society, [1938] A.C. 224; supra, p. 252. 

Lord Wright, Legal Essays and Addresses, p. 170. 
^ Mann, The Legal Aspects of Money, p. 158, adopting Lord Tomlin in 

Adelaide Electric Supply Co. v, Prudential Assurance Co., [1934] A.C. 122, 146. 
^ Dicef, p. 901. 
^ Nussbaum, Money in the Law. 

^ Bonython v. Commonwealth of Australia, [1951] A..C. 202, 221. 
^ Mann, op. cit., pp., 186 et seqq. 
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show that English pounds were intended/ but in another it 
may be impossible to infer such an intention A One important 
factor is that a particular place has been chosen by the parties 
for payment of the debt, but again this may or may not be 
decisive. This may be shown by contrasting two leading cases. 

In Adelaide Electric Supply Co, v. Prudential Assurance :3 

An English company, carrying on business in Australia, issued 
preference shares the dividends on which were payable in England. 
Six years later, by resolutions binding on the shareholders, new articles 
of association were framed providing that the management of the com¬ 
pany should be transferred to Australia and that all dividends should be 
paid in and from that country. 

The House of Lords construed the contract between the com¬ 
pany and the shareholders, as varied by the amending articles, 
to mean that the newly agreed place of payment 'determined 
the substance of the obligation, i.e. the currency by which the 
obligation was to be measured'.^ Therefore the obligation to 
pay was discharged by a payment in Australian currency, not¬ 
withstanding that owing to the depreciation of the Australian 
pound this meant a loss to a shareholder in England. The 
decision, however, did not lay down any general rule that if a 
particular place is chosen for payment the lex loci solutionis 
must determine the measure of the obligation. 

This has been made clear by the Privy Council in Bony- 
thon V. Commonwealth of Australia^ where the facts were these: 

In 1895 the Queensland Government issued debentures in ‘pounds 
sterling’, which provided that the principal sums should be payable on 
January ist, 1945? cither in Brisbane, Sydney, Melbourne or London 
at the option of the holders. Certain holders of Commonwealth Stock, 
into which the debentures had later been converted on the original 
terms, demanded either to be paid in London the nominal amount of 
their stock in English currency or to be paid in Australia the equivalent 
in Australian currency of such amounts of English currency. 

^ De Buegerv. Baliantyne ^ Co., [1938] A.C. 452. 

^ Bony thon V. Commonwealth af Australia, [1951] A.C. 202. 

^ [1934] A.C. 122, as explained in Bayne v. Deputy Federal Commission for 
Taxation, [1936] A.C, 497, 509, and Bony thon v. Commonwealth of Austra¬ 
lia, supra, at pp. 220-1. For criticisms see Mann, op. cit., pp. 195-202; 

6 Vanderbilt Law Review, 516—18. 

^ Bony thon w. Commonwealth of Australia, [1951] A.C. 202, 220. National 
Bank of Australasia Lid.v. Scottish Union ^ National Insurance Co. Ltd., [1952] 

A.C. 493; National Mutual Life Association of Australasia Ltd,, v. A.-G. for New 
[1956] A.C. 369. 

^ Supra, 
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and It couic not oe varied between the dehenture-honers 
merely because some e;ectei to he paid in London, others in 
Australia. Tine true :n quuv was to identify the monetarv svstem 
tJia. in tne rrnnds or tbe parties at the time of the issue in 
1^95 or to put It in another way, to identifr the proper law' 
bv which me suosta.ice o: the obligation. inciudinS the deter¬ 
mination^ ot_ the money ot account, was soverned.^There was 

eviience^that it was to the law of Queensland 
mb lookeu ror tne determination of their rights’.i 
The debentures were Lsued on the authority of a Queensland 
Act anu were secured on the public revenues of the Colonv. 
1 he natural inference was that the Queensland Government 
would treat m the terms of its own currency 

The Government of a self-governing country, using the terms 
appropriate to its own monetary system, must be presumed to refer to 
that system whether or not those terms are apt to refer to another sys¬ 
tem also It may be possible to displace that presumption, but, unless it is 
displaced it prevails, and, if it prevails, then it follows that the obligation 
to wih be ^tisfied by payment of whatever currency is by the law 

of Queensland valid tender for the discharge of the nominal amount of 
the debt. 2 

_ Once the money m account is established, once it is clear for Nominal 
instance that English pounds are payable, the principle 
of nominalism applies and the debt then becomes dischargeable McoSt° 
by the tender of pounds to the nominal value of seven hundred 
What represents the nominal value must be determined bYTe"”' 
Lngiish law, for the nominal value of any unit of account, 
whether pound,^dollar or franc, must of necessity be fixed by 
the lex pecuniae, i.e. the law of the country in which the unit has 
been issued. Therefore a debtor is disclkrged by the delivery 
of such chattels, whether coins, notes or anything else, as repre¬ 
sent, at the time when performance is due, legal tender and 
legal currency in the country whose money has been specified.^ 
The fortunes, good or bad, that have befallen the currency in 

'' Bonythonv. Commonwealth of Jusiralia,{i<)^f\ A.C.-2.02, 3.fp. Z21. 
^ Ibid., at p, 2 22. , 

^^3 PyrmontLtd, y. Schott, [1939] A.C. 145; Marrache v. Ashton, [1943] A.C. 
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the interval between the making of the contract and the time of 
performance are irrelevant. 

money of account has depreciated in 
money of valuc the Creditor will receive less in real value than the amount 

imiTterki Contract. A striking example of this is afforded by 
In re Chesterman’s Trusts^^ where the facts were these: 

By a deed executed in 1911 and expressly made subject to English 
law, a German national mortgaged his share under an English trust 
fund to a Dutch bank as security for a loan of 31,000 marks. At that 
date the lender would have been entitled by German law to insist upon 
repayment in gold marks, but the law was altered after the outbreak of 
the 1914 War by a statute which provided that an obligation to pay a 
specified sum in marks should be dischargeable by the delivery of paper 
marks to the same nominal amount. The intrinsic value of 31,000 
paper marks in 1923, the date of repayment, was very greatly less than 
the value of 31,000 gold marks at the time of the loan.2 

It was held that repayment in the depreciated paper currency 
discharged the obligation of the debtor. The contract to repay 
the money of account, i.e. a given number of German marks, 
was a contract to repay whatever might be legal tender at the 
time of repayment, not at the time of the contract, in the 
country where the mark circulated. 

relSf of currency depreciation, certain coun- 
tionobtains tries have adopted a system of revalorization under which a 

com\““es ih certain circumstances pay to the creditor more 
units of account than those fixed by the original transaction.^ 
Thus, after the German reichsmark had been substituted for 
the mark the German courts, taking advantage of article 242 
of the Code, which runs, 

the debtor is bound to effect the performance of his obligation accord¬ 
ing to the requirements of good faith’, 

would order a debtor owing a sum in the old currency to pay 
such a sum in reichsmarks as, having regard to all the circum¬ 
stances of the case, appeared to be just.^ 

A A ^ Bank of Nicosia v. Chakarian, [1938]- 
260. 

^ Apparently the lender would receive about ,^1- 15s. instead of ,^1,500. 
3 Mann, op. cit., pp. 74 etseqq.; Wolff, pp. 465-6. 

. ^ Be Schnaffer, [1936] r AUE.R. 322, 325. In addition, different revaloriza- 
^°466*^* specifically fixed for various classes of monetary obligations; Wolff, 
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Rcva-lonzation is a, process bx" which, tiic Ccbt* not the cur- Revakriz®- 
rency, is revalued^ and therefore whether it is pennissibie is 
matter for the proper law to cetermine, since the t>-zproper 
as such^cannot vary" the quantum of the obligationA This was 
made clear by the Court of Appeal in Anlers^n v. Eauitubk 
Assurance Society of the United StalesS 

^By a contract subject to English law H. took out a p-hcy in 188- 
whth an American insiirance companv under which tz^zzz marks 
became payable on his death to his widoxv. The premiums and the sum 
assured were expressed in German marks. The premiums due had all 
been, paid by 1907. Upon his death in 1922., his widow claimed that 
the debt must be revalorized in accordance with German law. 

The claim w^as disallow’ed. It was necessary to re.fer to GeriTi,aii 
lawp qua the lex pecuniae^ in order to ascertai,ii wTat German 
currency in 1922 represe,nted 60,000^ 2ii,arks under the old 
currency. The .reference stopped, however, at that point. It 
was not the fuiictioii of the lex pecuniae to determine whether 
more than the normal amount of cu.rrency should be paid in 
discharge of the obligation. That w’^as a question for English 
law, and since English, law" has no system of reva.Ioriz.ation the 
wddow w^as entitled to no more than the sterling equivalent in 
1922 of 60,000 marks. In the words of Atkin L.J. 

^It is the debt that is valorised and not the currency; and if that is so 
it is obvious that the German law cannot affect the operation of the 
ru,!e of .English iaw which is kid dowm in Re Chesfermads Trusts I* 

In the later case of In re Schnapperp Clauson J. treated the 
promise of the debtor as governed by German law^ and in 
consequence applied the principle of revalorization. 

^In these days of monetary instability, w"hich began after the Depreda- 
Al'ar of 19 ^ 45 contracting parties frequently adopt a gold clause 
in an attempt to protect the creditor against a depreciation of avoidaWe 
currency. by a gold 

A gold clause may take either of tiwo forms. ^ 
(a) A gold-rc^i;>2 clause, which is an a.greemeiit that a certain GoM-com 

sum of money shall be paid in gold coi,ns. This may not be an w- 
effective protection to the cred,itor, for it will be impossible for 

^ 'MaiiE, op. cit., pp. 238 et seqq,; Wolff; p. .466. 
" (1926), 134L.T. 557. 3 4tp. 566. Supra, 
5 ,[1936] I All E.R. 322. See also Ii§matUki v. Oppenkeimer, [1937] 4 All 

E.R. 133. 

^ For the ground upo,n which, he did $0 see M.an.n, Th Legal Jspecis qf 
Mmey^ p. 242. 
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him to demand gold if a system of inconvertible paper money 
has been adopted in the country where performance is due. 

Go;d-.-a:-^e fp: A soidk-a/ue clause^ This is an agreement, not to pay in | 

gol'd'coin ortTdellverg^ in specie, buLto^pgy at the due date | 
a sum equal to the then value of the gold coin specified. ^ For « 
instance, it fixes the value of a loan at, say, ^10,000, but pro¬ 
vides that this shall be redeemed by the delivery of a quantity 
of paper or other money which would be equivalent to 10,000 
gofd coins of Great Britain of the standard weight and fineness 
existing at some specified date. Under such a provision the 
nominal amount of the loan is constant, but the amount of’ 
currency required for its repayment may vary. The clause speci¬ 
fies not a mode of payment, but a measure of liability. 

Determina- Tte first task of a court which is required to consider an 
international -contract containing a gold clause is to ascertain 

DfODCr ^ ^ 

the proper law which governs the contract of loan. Whether 
the borrower is a sovereign State, a corporation or a private 
person, the proper law must be ascertained according to those 
rules and considerations that apply to a contract of any kind. 
The former judicial view, based upon the maxim that a sove¬ 
reign is presumed to submit only to his own law, was that the 
proper law of a contract of loan negotiated by a State, whether 
in its own or,in a foreign country, is necessarily the law of that 
State,^ but it has now been held by the House of Lords that 
the sovereign nature of the borrower, though a factor of great 
weight, does not conclusively determine the governing law.^ 
Tvio factors of especial importance are the place where the 
loan is issued and the currency in which it is repayable. 

A leading case on the subject is Rex '^./International Trustee/^ 
the facts were these: 

^ 19^7 British Government issued in America certain gold 
convertible at the will of the holders into gold bonds, repayable 

at the option of holders either in New York or in London, and if in 
New York repayment to be made in gold coin of U.S.A. of the standard 

^ Niw Brunswick Ry. Co. v. British and French Trust Corp,, A.C. i. 
at p. 3 9, per Lord Romer. ^ 

2 international Trustee for the Protection of Bondholders v. Rex, [1936] 3 All 
E.R. 407, Mowing dicta in d’;!7//iv. Weguelin{i%6f),l.^, 8 Eq. 198, 212-13, 
and Goodwin v, Robarts (1875), L.R. i o Ex. 3 3 7, 494. 

Rex. V. International Trustee, [1937] A.C. 500. For a Swedish decision to the 
same effect see 18 (1937), 215-21. 

^ [1937] A.a 500. See dko Adelaide Electric Supply Co. v. Prudential Assur--- 
mce Ck., [1934] A.C. 122; 17(1936), 120-9; 18 B.r.B.I.L. 
’(19.37), 212-21. ■ ^ 
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of weight and fineness existing on February ist, 1917. The bonds were 
secured by a pledge agreement under which the borrowers deposited 
certain securities with an American company. 

It was held, both by the court of first instance and by the 

Court of Appeal, that the contract between the British Govern¬ 

ment and a bond-holder was governed by English law, though 

presumably this finding was based solely upon the fact that one 

of the contracting powers was the Crown. The House of Lords 

came to the opposite conclusion. The circumstances attendant 

upon the issue of the loan demonstrated almost irresistibly that 

according to the presumed intention of the parties the contract 

was to be subject to the law of New York. The original notes 

were issued in America, they were expressed in terms of Ameri¬ 

can currency, if repaid in America their value was to be esti¬ 

mated by reference to American coins, they were secured by a 

pledge agreement made and performed in America, and the 

bonds into which the notes were later converted were regis¬ 

trable and transferable only in New York. 

The next task of the court is to construe the particular How gold 

contract according to its proper law in order to determine the 

correct meaning of the gold clause. In other words, the question 

is whether it is a gold-coin clause or a gold-value clause, and in 

order to decide this the practice of the English courts is to con¬ 

sider the terms in which the contract is expressed and the sur¬ 

rounding circumstances that were present to the minds of the 

parties at the time of the loan.^ No fixed rule can be laid down, 

but the view taken by the courts is that if the apparent object 

of the parties is to guard against currency fluctuations, the 

clause must be read as a value clause, unless there is clear 

language in the contract to the contrary. This was laid down 

in Feist v. Societe Intercommunale Beige d’Flectricite,^ where the 

proper law of the contract was English.^ The facts were these: 

In 1928 a Belgian company issued loan bonds which provided for 
the repayment of the capital and for repayment of interest ‘in sterling 

' Rex. V. International Trustee, [1937] A.C. 500. 
^ [^934] A.C. 161; Syndic in Bankruptcy of Kkoury v. Khayat, [1943] A.C. 

507. If the proper law is not English, the court should follow the view adopted 
by the foreign proper law. This was not done by the House of Lords in Rex v. 

Itttemational Trustee, [ig37] A.C. ^00; 18 (igy7),2ig.Accoidmg 
to.Lord.RusseU of KiUowen the ‘Feist construction’ has prevailed in most coun¬ 
tries; ibid., at p. 55^* Mann, The Legal Aspect of Money, pp. 101—3. 

^ Feist v. Societi Intercommunale Beige /’A/irrfnrtV, [1934] A.C. i6r; 
followed in New Brunswick Ry. Co. v. British and French Trust Corp., [1939] 
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gold coin of the United Kingdom of or equal to the standard of weight 
and fineness existing on the first day of September^ 1928’. One of the 
terms provided that the bonds should be construed and the rights of the 
parties regulated according to the law of England as a contract made 

and to be performed in England. 

FaTOell J. and the Court of Appeal held that this clause 
determined, not the measure of the borrower’s liability, but 
the mode in which the debt was dischargeable, i.e. by payment 
of gold coins, and that as at the date of the action bank-notes 
were legal tender in England, the lender must be satisfied with 
notes to the nominal value of the loan. According to this view 
the clause was intended by the parties to be a gold-coin clause. 
Lord Russell of Killowen, however^’ who delivered the unani¬ 
mous judgment of the House of Lords, reached the opposite 
conclusion. He demonstrated that the parties could not have 
intended the words of the issue to bear their literal meaning, 
for at the time of the issue of the bonds bank-notes had been 
substituted for gold as legal tender and gold coin was substan¬ 
tially no longer in circulation. In his view the object of the 
clause was to guard against the departure of England from 
the gold standard. The clause referred, not to the mere mode of 
payment, but to the measure of the borrower’s obligation. 

T think’, he said, ‘that the parties are referring to gold coin of the 
United Kingdom of a specific standard of weight and fineness, not as 
being the mode in which the company’s indebtedness is to be discharged, 
but as being the means by which the amount of that indebtedness is to be 
measured and ascertained,’^ 

words were construed to be a gold- 
contracts value clause. In New Brunswick Railway Co. v. British and 

value Trust Corporation,^ the railway company issued a series 
clauses of bonds in 18 84, each of which contained a promise to pay 

to the bearer 

‘the sum of ;^ioo sterling gold coin of Great Britain of the present 
standard of weight and fineness at its agency in the City of London, 
England, with interest thereon at the rate of five pounds sterling per 
centum per annum'. 

* At p. 172. In the somewhat surprising decision in Treseder-Griffin v. Co- 
eperatim Insurance Society Ltd., [1956] 2 127, the Court of Appeal refused 
to uphold a gold-value clause which was contained in a purely domestic trans¬ 
action a long lease of shops in Cardiff. For a criticism of the decision, see 72 

181 etseqq.(F. A.Mann). > ts 

* [1939] A.C. I, 
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The construction put upon these "words by the House of Lords 

was that the Feist construction applied to the payment of the 

bonds, but not to the payment of interest. The reference to 

gold contained in the contract was limited to the repayment 

of the principal sum. Its omission in the case of payment of 

interest, since it was presumably intentional, could not be dis¬ 
regarded by the court. 

Having ascertained the meaning of the gold clause in ques- Proper law 

tion it remains for the court to decide whether it can be legally 

implemented according to the proper law, for repayment is tion 

performance, and performance is a matter of substance. Effect ferment 
must be given to the state of that law, not at the time of the ^ ^ 
original loan, but at the time of repayment. The subject may 
be illustrated by reference to two cases that we have already 
considered, both concerned with gold-value clauses. 

In Feisf s Case^ where the obligation, governed by English 
law, was to repay the loan hn sterling gold coin of the United 
Kingdom of or equal to the standard of weight and fineness 
existing’ in 1928, the date of the loan, it was held that, though 
by 1932, the date of repayment, a later English statute had 
substituted paper for gold as the means of payment, and though 
the paper pound was of less value than the 1928 pound, yet 
the borrower must pay as many paper pounds as represented the 
gold value, according to the 1928 standard of weight and fine¬ 
ness, of the nominal sum due to the lender. The introduction 
of inconvertible paper money by the Gold Standard (Amend¬ 
ment) Act, 1931, did not invalidate the gold clause. 

The same result would have been reached In Rex v. Inter¬ 
national Trustee^ but for the fact that the currency legislation 
between the date of the loan and the term of repayment took 
a different course in America from what it did in England. 
The Joint Resolution of Congress had enacted that: 

Every provision which purports to give a creditor a right to require 
payment in any amount in money of the United States measured by 
gold is contrary to public policy, and every obligation containing such 
a provision shall be discharged upon payment, dollar for dollar, in any 
coin or currency which at the time of payment is legal tender. 

There was no option, therefore, but to hold that, since the 
proper law of the contract was the law of New York, the 
obligation of the borrower was discharged by the payment in 
the existing American currency of the nominal amount of the 
bonds. 

^ $ufra, p. 263. 2 Supra, p. 262. 
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In Rex V. International Trustee the contract was subject to 
the law of New York and New York was the place of payment. 
But if the proper law and the law of the place of performance 
diiterj w^hich of these determines the effect of legislation in¬ 
validating gold clauses?^ There can be little doubt that on 
principle the question is governed by the proper law, since it 
is one that affects, not the incidents and mode of performance, 
but the very substance of the obligation. As Wolff said, the 
statutory abolition of a gold clause alters ‘the main content of 
the obligation; the debtor has to pay less than before, because 
he “ow^es’' less than before'.^ Yet in thtNew Brunswick Railway 
Company Case^ the Court of Appeal took the opposite view.^ In 
that case the Canadian legislature had passed the Gold Clauses 
Act, 1937, which in effect abrogated gold clauses. Although 
the Court of Appeal found the proper law to be the law of 
New Brunswick, it held that the Act did not invalidate the 
obligation of the debtor to pay the bonds in accordance with 
the terms of the gold-value clause. The general reasoning was 
based on the erroneous assumption^ that the lex loci solutionis 
governs any particular obligation which is performable in a 
country other than the country of the proper law.^ The House 
of Lords refused to determine the proper law and avoided the 
issue by holding that the Canadian Act had no retrospective 
effect. Unfortunately, however. Lord Romer expressed what 
is considered with respect to be the heretical opinion that in 
a contract which is governed by the law of one country but 
which provides for its performance in another country, a term 
is to be implied that such performance shall be ‘regulated by’ 
the lex loci solutionis! Unless a restrictive construction is placed 
upon the words ‘regulated by’, the effect of this dictum in 
many cases would be to remove the substance of the obligation 
from the control of its proper law. 

^payment matter to be considered is the discharge of a money 

Let us suppose once more that an English seller has agreed to sell 
goods to an Australian buyer for Isoo and that the money of account, 
i.e. the contractual currency, is the Australian pound. 

toim'srf-S ■‘•f" «P- *, pp. 260-5, 6 Lm 

6 c .. * ' 5 ^ Supra, ipp, 244 etseqq. 
See especiaUy at p. 526, per Greer L.J., and at pp. s^o a.nd S4.ilper Scott 

’’ [1939] A.C. I, at pp. 43-44. 
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The amount of the debt, therefore, is five hundred Australian 
pounds and no more, despite the divergence in value between 
the English and Australian currencies. But this is not the end 
of currency problems, for the question now arises—What is 
the money of payment ? In what currency must the debt, the value 
of which has been measured by reference to Australian currency, 
the money of account, be paid ? This is not a question of what 
amount of coins or other currency the buyer must payj^.b^t 
in what currency he must tender the amount that he has agreed 
to pay. 

This is a matter affecting the mode of performance that is Law of 
determined by the lex loci solutionisand the rule is that the^^^*^^°^ 
debt is dischargeable in the currency of the country where the det^SLs 
debt is payable.3 If, therefore, in the hypothetical case given 
above the price of the goods sold is payable in Australia, the 
buyer is discharged by the tender^ of five hundred Australian 
pounds. 

When, however, the money of account is the currency of Conversion 
one country and the debt is payable in another country, 
problem or conversion arises, li the Australian buyer is con-mtomoney 
tractually bound to pay the price in England, he discharges 
his obligation by the tender of English pounds,^ but, since the 
English and Australian pounds differ in value, he discharges 
the debt by tendering the sterling equivalent of five hundred 
Australian pounds. He will tender the quantity of sterling that 
suffices to purchase in a recognized and accessible market in 
England five hundred Australian pounds.^ The date at which 
the rate of exchange must be calculated is the date at which 
payment is due.^ 

^ Adelaide Electric Supply Co. y. Prudential Assurance Co., f iQ'^al A.C. 122, 
148, per Lord Russell. 

^ Supra, p. 254. 
3 Auckland Corporation v. Alliance Assurance Co., [1937] A.C. 587; Adelaide 

Electric Supply Co. v. Prudential Assurance Co., [1934] A.C. 122, 148, 151; 
Mount Albert Borough Council v. Australasian Temperance and Mutual Life 
Assurance Society, [193 8] A.C. 224, 240-1. 

^ Presumably he may alternatively tender Australian pounds, Marracke v. 
Ashton, A.C. 311, 317, but if action is brought for the recovery of the 
money the English court can give judgment only in pounds sterling, infra, 
pp. 708-9. 

5 Marrache v. Ashton, [1943] A.C. 311. 
^ Syndic in Bankruptcy of Khoury y. Khay at, [1943] A.C. 507; Cummings y. 

London Bullion Co., [i()X^z\ i ILl^. 
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I. Introductory 

Negotiable 
instra- 

ments raise 
frequent 
conflicts 

Negotiable instruments, since they represent the 
medium by which the trade of the modern world is 
conducted and financed, are a fertile source of problems 

that can be solved only by a reference to private international 
law. A bill of exchange drawn in England may be accepted 
in one foreign country, indorsed in another, and dishonoured 
in yet another; a foreign bill, exhibiting variations from its 
English counterpart, may circulate in the United Kingdom; 
and a bill that has been the subject of a series of purely foreign 
transactions may raise an issue in English litigation. Moreover, 
the English law of negotiable instruments differs considerably 
from that of other countries, and though there is no topic 

ir^Tiaws more urgently requires a unification of the law through- 
of tlic world out the world this is a goal which has yet to be reached. It was 

agreed by conventions made at Geneva in 1930: (A to adopt a 
uniform la-w for bills of exchange and promissory notes; {V) to 
settle questions of private international law arising in connexion 
with bills and notes; and (r) to unify the rules concerning stamp 
duties.2 The United Kingdom, however, has adopted only the 
last convention.3 What increases the difficulty of the present 
inquiry is that the Bills of Exchange Act, 1882, in a section 
which IS often ambiguous and at times unintelligible, has codi- 
hed the law on certain matters. 

Us?™ ^ preliminary fact which should be appreciated, since it 
contsins explains the rules for the choice of law adopted in England 

7 On tliis topic reference should be made to Falconbridge, op. cit., pp. 316 
contracts 

{b\ see^^^H rSi. 193° H. For an article on 
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and indeed in most other countries, is that a negotiable instru¬ 
ment is a document that contains several distinct contracts.^ 
Each party who puts his name to the document incurs a sepa¬ 
rate liability. In the case, for instance, of 

a bill of exchange drawn by on S to the order of C and indorsed by 
C in favour of D, 

the original contract between A the drawer and C the payee is 
followed by what the Bills of Exchange Act calls ‘supervening 
contracts made by the acceptor and indorser. The principal 
debtor upon whom the primary liability rests is the acceptor, 
while the drawer and indorsers are his sureties for the perfor¬ 
mance of his contract. 

Since the liability of the sureties is subsidiary to that of the The van- 

primary debtor, it is arguable that when a conflict of laws 
occurs the position of each contracting party should be deter- gov-' 
mined by a single law, namely, the law which governs the ^ 
acceptance. This, however, is not the view taken by English 
law. The Act adopts the general principle that the liability of 
each separate contracting party is governed by the law of the 
place where each separate contract is made. There is no right 
in the parties to select their own proper law. The principle, 
subject to a few exceptions, is locus regit actum. 

JAegotiahility in England. 

A question may arise whether a foreign document which Status of 

is regarded as negotiable in the country of its origin is also 
negotiable for the purposes of its transfer in England. This 
question was neatly raised in PjekerMyLondon and Cnuntv 

Banking Co.^ ^ 

, \ Certain Prussian bonds, which the Court of Appeal assumed to be 
negotiable by the law of Prussia, came into the possession of X after 
they had been stolen from the plaintiff. X deposited them with the 
defendants to secure his overdraft. In an action for their recovery, the 
defendants claimed a good title to the bonds, on the ground that they 
had taken delivery of them bona fide and for value. 

This claim failed. A negotiable instrument no doubt constitutes 
cash in the eyes of English law and even if stolen its delivery 
passes a good title to a bona fide deliveree, but obviously 
nothing can pass as cash in this country unless it is part of the 
national currency. ^ 

^ See especially Dicey, p. 841. " (1887), r8Q.B.D.si5. 
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Ts evidence^ asked Bowen LJ., ‘that an instrument or piece of 
money forms part of the mercantile currency of another country any 
evidence that it forms part of the mercantile currency of this country ? 
Such a proposition is obviously absurd, for, if it were true, there could 
be no such thing as a national currency.’^ 

The rule, therefore, is that foreign documents may be nego¬ 
tiable in England, but only if they are recognized as negotiable 
either by statute or by a custom of merchants in this country. 

We will now deal with the rules for the choice of law that 
apply when a bill drawn in one country is accepted, indorsed 
or payable in another. 

The question of what law governs the transfer of a negotiable 
instrument is discussed in a later chapter.^ 

'; 3. Formal validity of a bill and of the supervening contracts. 

is enacted that the formal validity of a bill, drawn in one 

^oveS accepted, negotiated or payable in another, shall 

y be determined by the law of the plaoh of issue, and that the 

formal validity of each supervening contract, such as acceptance, 

indorsement or acceptance supra protest, shall be determined 

by the law of the place where such contract is made.3 

Meaning The ‘pkcc of issue’ does not necessarily coincide with the 

where the bill is written out or signed by the drawer, for 

since ‘issue’ means the first delivery of a bill, complete in form, 

to a person who takes it as a holder,^ the place of issue is where 

the first delivery is made. If X signs a promissory note in 

Florence and posts it to the payee in London, the place of issue 

is London. Again, the place where each supervening contract is 

made is the place where that contract is completed by delivery.® 

The lex loti contractus in the rigid sense indicated above, 

therefore, exclusively regulates formalities and determines, for 

instance, whether a bill is unconditional® or whether an indorse¬ 

ment is made in due form.? The formalities of th.Q lex loci con¬ 

tractus are not merely sufficient but essential, and owing to the 

positive terms in which the section is drafted the general rule 

[ ^ Infra, pp. 501 et seqq. 
^ Bills of Excliange Act, 1882, s. 72 (iV 
“ Ibid., s. 2. 

5 V. Ctf«r^//(i865), 54, L.J. Ex. 186. 
_ •‘Guaranty Trust Co. of New York v. Hannay, [1918] i K.B. 43 (bill drawn 
in America on EngKsli bank); the Court of Appeal, [1918] 2 K.B. 623, held, 
however, *at the bill was unconditional both by EngHsh and by American law, 
and that the question which law applied did not arise, 

’ Koechlin et Cie v. Kestenbaum, [1927] r K.B. 889; infra, p. 505. 
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that the formalities of the proper law are-sufficient^ cannot be 
extended to a bill of exchange. 

The statute, however, raisesftwb exceptions to the predomi- Exceptions 
nance of the lex loci contractus, 

Mrst^a bill issued out of the United Kingdom is not invalid 0) Foreign 
by reason only that it is not stamped in accordance with the 
law of the place of issue.^ On the principle that claims based on 
foreign revenue laws will not be enforced,^ it has long been the 
rule that a contract made abroad is not void in England merely 
because it lacks the stamp required by the law of the place 
where it was made, unless, indeed, that law provides that an 
unstamped instrument shall be absolutely void.^ Having regard 
to the terms of the Act, however, it would seem that even in 
this last case a bill of exchange will not be invalid in England. 

Secondly, a bill issued out of the United Kingdom which is (H) EngHsE 
formally valid according to the law of the United Kingdom, 
though not according to the law of the place of issue, is, for foreign biiis 
the purpose of enforcing payment thereof, valid as between all 

persons who negotiate,^ hold or become parties to it in the United 

Kingdom,^ The object of this exception, presumably, is to 
remove impediments from negotiability, for if the validity of 
a foreign bill depended upon its flawlessness by the law of the 
place of issue its negotiation in this country might be seriously 
affected. 

If, for instance, a bill in the English form is drawn in France on an 
English drawee, indorsed in blank by the drawer in France, and later 
indorsed in England to the plaintiff, the acceptor cannot refuse pay¬ 
ment merely because an indorsement in blank was void by French law 
at the time of its issue.^ 

t It must be noticgd^however, that the operation of the exception 
I. js restricted in(twQ^.I-espects. 

^UKHEenrst place, a holder who relies upon the exception 
must prove that both he and the person against whom he seeks 
to enforce payment became parties to the bill in the United 

^ Supra, p. 237. 2 S. 72 (i), proviso (a), ^ Supra, p. 136. 
^ Bristow V. Sequeville (1850), 5 Exch. 275, 279; James v. Catherwood 

(1823), 3 D. & R. 190. The two Geneva conventions mentioned above, p. 268, 
provide that no cheque, bill of exchange, or promissory note is to be absolutely 
void for want of a stamp, though it may be made unenforceable until stamped. 

s Bills of Exchange Act, 1882, s. 72 (i), proviso (i). 
^ Cp. In re Marseilles Extension Ry, ^ Land Co, (1885), 30 Ch.D. 598, 

where, however, the bills were drawn before the Bills of Exchange Act came into 
orce. Th e French law was altered in 1922. 
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Kingdom. In the example given above, for instance, the 
pkintiif would be unable to rely upon the exception as against 
the French drawer. 

In the second place, the exception is limited to a suit in 
which the plaintiff seeks to enforce payment of the bill. It 
has been held, for instance, that an action brought by a holder 
for a declaration that he is not liable to repay the amount 
received by him from the acceptor is not an action for ‘en¬ 
forcing payment’ within the meaning of the Statute.^ The point, 
how^ever, is not free from doubt.^ 

''4. Interpretation, 

”^The Bills of Exchange Act, 1882, provides that: 

Lexhd The interpretation of the drawing, indorsement, acceptance or 

supra protest of a bill is determined by the law of the place 
where such contract is made.3 

If, for example, a bill drawn in Poland and accepted in 
London is expressed to be payable in Holland, the question 
whether the acceptance is general or qualified is determinable 
by English law.^ 

Meaning of The difficulty is to ascertain the sense in which the word 
tkn ‘interpretation’ is employed by the Act. Normally interpreta¬ 

tion indicates the process by which certain expressions are 

construed and their legal meaning determined, as occurs, for 

instance, where it is decided that the words written by an 

acceptor indicate a qualified acceptance. But unfortunately 

there is high judicial authority for the view that inter-pretation 

in the present section covers not merely questions of construc¬ 

tion but also questions relating to the legal effect, i.e. to the 

essential validity, of the various contracts contained in a bill.^ 

If this is true it means that whether, say, an indorsement con¬ 

stitutes an effective transfer of a bill must in all cases be deter¬ 

mined according to the law of the place where the indorsement 

but see Scrutton L.J. m die Court of Appeal, [1918] 2 K.B. 623, 670, where the 
case was decided oa a different ground. 

^ Falconbridge, op. cit., pp, 325—7. 
^ S. 72 (2), 

Smdting (1906), 39 Kova Scotia L.R. 370, cited Byles oa BiUs, p. 310. 

rtonfr ^38. 256; Embiricos v. Anglo-Amtrian Bank, 
8g^ 8 Koeckhn et Cie y, Kestenbaum, [1(^2 i K.B. 
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was completed. The subject of transfer, however, is a matter 
that will be discussed belowd 

j The Act makes one exception to the exclusive sovereignty of inland bin 
I the lex loci contractusTlx^Tm^Ei that: 

I Where an inland hill is indorsed in a foreign country, the indorse- ^og^merai 
ment shall as regards the payer be interpreted according to the law of mie 

the United Kingdom.^ 

An inland hill is one which is both drawn and payable within 
the British Islands, or drawn within the British Islands upon 
some person resident there. Any other bill is a foreign bill.2 
This exception confirms the early decision oi Lebelfv'ljrucker^ f 
where ^ 

bill drawn, accepted and payable in England was transferred to the I 
^ plaintiff in France by an indorsement which, though valid by English! 

law, was insufficient by French law. 

It was held that payment could be recovered from the acceptor. 
Payment must, therefore, be made to an indorsee of an inland 
bill if the indorsement is valid by English law, though void 
by the law of the place of indorsement; but in the case of a 
foreign bill payment is due on an indorsement valid at the 
place of indorsement, though void by English law. It must be 
observed that, since the provision is effective only ‘as regards 
the payer’, it does not apply to a dispute where two parties 
claim as holders of a bill indorsed abroad.^ 

f^'^Il^esentment^ protest^ and notice of dishmumr, 

^ When a bill is dishonoured, whether by non-acceptance or internal 
non-payment, a holder immediately gets a right of I'^course 
against the drawer and the indorsers, but in order to enforce concerniag 

this right he is, as a general rule, required by English law to 
give due notice of dishonour to the drawer and to each indorser, 
and, in the case of a foreign bill, to cause it to be protested.^ 
With the exception of America, most foreign countries require 
the protest of a dishonoured bilL^ Protest is made by a notary 

, public. 

^ Infra, pp. 501-8. For a most instructive account of the difficulty see 
Falconbridge, op. cit., pp. 327 et seqq. ^ S. 72 (2), proviso. 

3 s. ‘British Isles’ means the United Kingdom of Great Britain and Northern 
Ireland, the islands of Man, Guernsey, Jersey, Alderney and Sark, and the 
islands adjacent to any of them. ^ (iS6y), L.R. 3 Q.B. 77. 

s Byles on Bills, p. 312; citing Akock v. Bmith, [1892] i Ch. 238. 
^ Byles on Bills, p. 241. 

825106 T 



274 NEGOTIABLE INSTRUMENTS 

Private in- The difficulty of finding the appropriate system of law to 
govern ^the problems that may arise upon the dishonour of a 

of Ex- bill which has circulated in several countries is attacked by 
c lang^e^Act 7^ (j) of thc Bills of Exchaugc Act, This runs as 

fol low's: 

The duties of the holder with respect to presentment for acceptance 
or payment and the necessity for or sufficiency of protest or notice of 
dishonour are determined by the law of the place where the act is done 
or the bill is dishonoured. 

^^oTthk This obscure section verges perilously on the unintelligible. 
section Westlake observes, a reference to the place where an act,' 

such as presentment or protest, is done scarcely meets the 

difficulty that arises from the act not having been done.i He 

^ggests that the words ‘or not done' must be interpolated. 

Dicey, on the other hand, would prefer to make the words read 

where the act is to he done’.^ Again, the section refers to three 

events—presentment, protest and notice of dishonour—and 

then, on the question of choice of law, indicates two legal 

systems, the law of the place where the act is done and the law 

of the place where the bill is dishonoured. But how are these 

two systems to be distributed between the three events} Is, 

for instance, a question of presentment to be decided by the law 

o tile place where the act is done, as Dicey argues,^ or by the 

law of the place where the bill is dishonoured, as Westlake 
says 

authorities, despite the obscurity 
hci^iu- Act, that the matters mentioned in the section, since they 

payment of a bill, come within the principle 

' k 1 mode of performance are determinate 
by the law_ of the place of performance. Foote has stated the 

position with such perspicuity thaFwe may be forgiven for 
quoting the passage in extenso. ° 

‘The drawer or indorser of a bill, who by the drawing or indorsement 
becomes the surety for the due performanL of the acceptor’s 00“ 
knows, first, that the payment of the bill must be at theVce where it 
IS made payable. Secondly, he knows that the time of ffie payment 

W tf determined^ the 

generally, by the law of the place of acceptance. Now if the bill is 

accordineTth^V^ payment, when presented 
accordmg to thatlaw, he, the surefy, will become liable to be called 

' Westlake, p. 322. " p. 860. 
» pp. 322-3. 
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upon to pay in place of the principal. Before, however, he can be so 
called upon, certain preliminaries, in addition to presentment and non¬ 
payment, must be fulfilled. It is at least reasonable to presume that 
these incidents of non-payment will be governed by the same law that' 
applies to all the incidents of payment. It is the acceptor’s contract 
that he guarantees, and he may fairly expect that the performance and 
the non-performance of that contract wdil be defined by the same law— 
the law of the place where it ought to be performed.’^ 

The decisions prior to the Act confirm this view'that the The 
governing system is the law of the place where the bill is pay- favoTi”th7 
able.2 Thus in Rothschild ya. Currie hxiod 

solutionis 

U t'"" A bill was drawn in England., accepted and made payable in Paris., 
and indorsed in j^ondon by the defendant (payee) to the plaintiff. The 
drawer.^ payee and inBorsee were all resident in England. The bill was 
dishonoured upon^Keing presented for payment. The plaintiff gave 
notice of this dishonour to the defendant. The notice was sufficient by 
French law, but too late according to English law. 

I The court held that the sufficiency of the notice must be deter- 
I mined by French law. The bill, though actually made in Eng- 
^ land, must be taken, as between the drawer and payee, said 

Lord Denman in delivering the judgment of the court, to have 
been made in France according to the maxim contraxisse unus- 
quisque in eo loco intellegitur in quo^ ut solverety se ohligaviL 'And 
if this be so as between the drawer and payee, it is equally true 
as between the indorser and the indorsee; the former of whom 
must be considered as the drawer of a new bill, payable at the 
same place, in favour of the indorsee/"^ 

This rule that the law of the place where a bill is payable 
exclusively governs the incidents of payment and non-payment 
holds good only where the person liable is bound to pay in that 
place. In a modern case :5 

Bills drawn in Poland and accepted generally by the defendants in 
London were expressed to be payable in Amsterdam. They were not 
presented for payment in Amsterdam, but after their maturity payment 
was demanded of the defendants in London. Presentment was necessary 

^ Foote, pp. 460-1. 
“ Rothschild v. Currie (1841), i Q.B. 43; Eirschfietd v. Smith (1866), L.R. 

I C.P. 340; Home v. Rouquette (1878), 3 Q.B.D. 514. 
3 Supra. ^ Atp. 49, 
5 Banku Polskiego v. Mulder, [1941] 2 K.B. 266. When this case was taken to 

the Court of Appeal, nom. Bank Polski v. Mulder, [1942] i K.B, 497, supra, 

p. 272, the point that the Dutch law of presentment applied was abandoned. See 
also Cornelius v. Banque Franco-Serbe, [ 1941 ] 2 All E .R. 7 2 8, 7 3 2. 
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b? Dutch law, but, owing to the general acceptance, was unnecessary 
by English law^ 

The defendants argued that since payment was to take place 
in Holland the duty of the holder with regard to presentment 
was governed by Dutch law. Tucker J. held, however, that 
under section 72 (2)^ the contract of acceptance was subject 
to English law, and that it was not one which according to 
English law compelled the acceptor to make payment in 
Holland. In the words of the learned judge: 

‘Although the bills provide for presentment and payment in Holland, 
and payment in Holland is one of the methods by which the obligation 
of the acceptors can be performed, if, none the less, presentment in 
Holland does, not take place, the acceptors according to English law still 
remain liable on the bills. These contracts, the proper law of which is 
admittedly English, are not contracts the performance of which by the 
acceptors must take place in a foreign country.’ 

SiiestioDs The Bills of Exchange Act^ expressly refers the question of 
payment to the kx loci solutionis. 

Where a bill is drawn in one country and is payable in another, the 
due date thereof is determined according to the law of the place where 
it is payable. 

Thus if the law of that country postpones the maturity of a 
bill owing to war or to a state of emergency, payment cannot 
be enforced in England until the foreign moratorium is lifted.^ 

' P, 272. 2 S_ ^2 / X 

3 Rouquette v. Overmann (1875), L.R. 10 g.B. 525; Francke and RascL 
[19-18] I Ch. 470. 



CHAPTER X 

TORTS 

WHEN an action is brought in England upon a tort possible 

that has been committed abroad, the role of private 
international law is to specify the legal system accord- governing 

ing to which the rights and liabilities of the parties must be 
determined. The usual view is that either the lex lod delicti com- 
missi or ^^hxfon must be chosen, or that these two laws must 
iTcombine^ ^ 

To measure the rights and liabilities of the parties by the lex ^^Lexfori 
fort^ despite the favour with which this solution was regarded ^ 
by Savigny,! would lead to what Cockburn C.J. once stigma¬ 
tized aS' ‘the most inconvenient and startling consequences’,^ 
The most startling and the most unjust would ensue if, in 
accordance with the lex fori^ the defendant were held respon¬ 
sible for what would be an innocent act in the place where it was 
committed. If it were the general rule that the lex fori was the 
sole arbiter, the plaintiff would be free to choose a forum where 
the law was more favourable to him than in the place of wrong, 
provided that he could find one where the defendant happened 
to be present.3 

‘The principle unanimously established by the canonists and later (ii) hx hd 

the statutists since the 13th century and generally adopted to-day is 
that the lex loci delicii commissi governs. 

If a plaintiff in English proceedings claims damages for a 
tort committed against him abroad, it certainly seems reason¬ 
able that the court should adopt the law of the place where the 
alleged infringement of his right occurred. Only in that way 
can the true character of his right and of the resultant obliga¬ 
tion of the defendant be justly determined. It is that law to 
which the defendant owed obedience at the decisive moment^ 
and it is by that law that his liability, if any, should be measured. 
Moreover, the normal person would naturally expect that whether 

^ Private International Lata, Gutlirie’s translation, pp. 205—6. 
^ Phillips V. Eyre (1869), L.R. 4 Q.B, 225, 239. 
^ Hancock, Torts in the Conflict of Laws, pp. 54 et seqq. 
^ Rabel, voL 2, p. 235. This principle seems to be adopted in, for instance, 

Austria, Belgium, Denmark, France, Germany, Greece, Holland, Hungary, 
Italy and Norway. 
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an act done by him is in fact wrongful is a matter for the law 
of its place of commission. The significance of territoriality is 
present to the minds of most people. It was considerations such 
as these that weighed with Holmes J. when he laid down his 
well-known obligatio theory. The learned judge said: 

The obU- ‘But when such a liability is enforced in a jurisdiction foreign to the 

tlieorvTf ^f wrongful acp obviously that does not mean that the act in 
Holme's j. 2.ny degree is subject to the lex fori^ with regard to either its quality 

or its consequences. On the other hand, it equally little means that the 
law of the place of the act is operative outside its own territory. The 
theory of the foreign suit is, that although the act complained of was 
subject to no law having force in xhtforum^ it gave rise to an obligation, 
an oUtgaiio which, like other obligations, follows the person and may 
be enforced wherever the person may be found. But as the only source of 
this obligation is the law of the place of the act^ it follows that that law 
determines not merely the existence of the obligation^ but equally deter¬ 
mines its extent. It seems to us unjust to allow a plaintiff to come here 
absolutely depending upon the foreign law for the foundation of his 
case, and yet to deny to the defendant the benefit of whatever limita¬ 
tions on his liability that law w^ould impose.’^ 

This theory has not escaped criticism.^ Nevertheless, it seems 
almost self-evident that the leoo loci delicti commissi should be 
decisive and that the lex fori should apply only in so far as the 
recognition of an obligation as nearly equivalent as possible 
to^ that created by the foreign law would infringe its own doc¬ 
trine of public policy or would conflict with its law of procedure. 
This view finds its simplest vindication in the fact that what 
has happened is ‘of more acute concern to the foreign com¬ 
munity than to the community of the forumh^ In the words of 
Cardozo J.: 

‘The plaintiff owns something and we help him to get it. We do 
this unless some sound reason of public policy makes it unwise for us 
to lend our aid.... If aid is to be withheld here, it must be because the 
cause of action in its nature offends our sense of justice or menaces 
the public welfare.’ 

He was careful to add, however, that this reservation of 
public policy must be kept within due bounds: 

> Slater v.Megcan National Railway (1904), 194 U.S. 120; 24 Sup. 
U. 5 81. See also Holmes J. to the same effect in Western Union v. Brown (loiI') 
234 U.S. 542. Cheatham (srd ed.), p. 534. ^ ^ 

* Cook,op.cit.,pp.36,ri7;G»tWxxv.Mt7/^r(r923),p.2qiFed 768 770 
Judge L^med Hand. Koop v. Bebb (1951), 84 Com. L R. 629 (H?gh cSr^ 

of Aigtraha); Morns, Cases on Private International LaWy p. 280.^ 
Hancock, Torts in the Conjiict of LatoSy p. 6 2- 
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‘The courts are not free to refuse to enforce a foreign right at the 
pleasure of the judges, to suit the individual notion of expediency' or 
fairness. They do not dose their doors unless help would violate some 
fundamental principle of justice, some prevalent conception of good 
morals, some deep-rooted tradition of the common weaL’^ 

It is true that doubts have been expressed whether the lex (iii) 
loci delicti is the appropriate law to govern the conduct of thefa^fthe 
defendant notwithstanding the exceptional nature of the circum- tort 
stances. If, for instance, an English motor-coach is making a 
foreign tour and while it is passing through France one of the 
passengers, all of whom are domiciled and ordinarily resident 
in England, assaults or defames another, it has been asked 
whether it is convenient or socially desirable that in an English 
action the matter should be governed by French law. It has 
therefore been suggested that a principle better calculated to 
solve every variety of case would emerge if the judges, adopting 
the more flexible approach to the subject that has succeeded 
so well in the case of contract, were to develop a doctrine of 
the proper law of a tort. 

‘If we adopt the proper law of a tort, we can at least choose the law 
which, on policy grounds, seems to have the most significant connexion 
with the chain of acts and circumstances in the particular situation 
before us.’^ 

•In other words, it is arguable that a foreign tort should be 
adjudged according to the social environment in which it has 
been committed.^ In one case in the U.S.A., for instance, the 
employee of a New York firm, while on a temporary assign¬ 
ment to Saudi Arabia, was injured owing to the negligent driv¬ 
ing by a fellow-servant of a truck belonging to the same firm. 
The judge appreciated that the intrinsic setting of this situation 
was American rather than Saudi Arabian and that the essential 
features of the case were most closely connected with New York, 
but, though he would have preferred to reach a decision on this 
footing, he felt bound by authority to apply the lex loci delicti,^ 

Interesting though this suggestion of a more flexible test Doctrine of 

may be, it has not as yet found favour either with English or 
Scottish judges. IcTeptLin 

England 

^ Loucks V. Standard Oil Co, of New Tor A (1918), 2 24 N. Y. 99, per Cardozo T. 
^ 64 H,L.R. 888 Q, H. C. Morris). 
3 20 M.L.R. 460 et seqq. (J. A. Clarence Smith); Dicey, pp. 937-40. 
^ PFa/ton V, American Arabian 0/7(1956), 233 F. (2d) 941, cited Dicey, 

P-939* 
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Thus, at a time when the Republic of Czechoslovakia was functioning 
in London^ a Czech official wrote a letter to another Czech official 
which was alleged to be defamatory of a Czech diplomat then stationed 

in Cairo. 

It would be difficult to find a set of facts in which the social^ 
though not the geographical, environment was Czech rather 
than English, and yet in an action for libel brought by the 
diploinat the Court of Appeal held that, since every act had 
occurred in England, it was not entitled to apply a Czech rule 
which would regard the letter as absolutely privileged.^ 

In another case a Scots engineer was injured during the 
course of his employment on a ship belonging to Scottish owners 
while she was lying in Dominican waters. Again, it would be 
no exaggeration to describe the environment as Scottish, but 
none the less the Court of Session held that the engineer’s claim 
for damages must fail unless he could prove that it was action¬ 
able by Dominican law.^ 

Presumably, however, the court would feel constrained to 
apply the test of social environment or of the proper law in the case 
of a tort committed in some remote part of the world where the 
writ of a lawgiver does not run, as, for example, where an assault 
on a colleague is committed by a member of a scientific expedi¬ 
tion to the South Pole. Indeed, it is only in such abnormal 
circumstances as these that the suggestion of recourse to the 
proper law seems to have any merit. Even where one English¬ 
man assaults another in the course of a foreign coach tour, there 
is no obvious reason why the local law should be displaced. 

English law has not adopted any of these three possible 
tests. Instead, according to the prevalent view, it has so in¬ 
timately blended the lex loci delicti commissi and the lex fori that 
the court is not the mere guardian of its own public policy, but 
is required to test the defendant’s conduct by a reference to the 
English as well as to the foreign law of tort. The rule on the 
matter is very far from satisfactory.^ It is the result of the inter¬ 
pretation put by judges and jurists upon a certain passage in 
the judgment of J. delivered over ninety years ago in 

The passage reads as follows r 

^ Szaiatnay-Btacko v. Finky [1947] K.B. i, 
" Shipping Co. (1955), S.L.T. 49; 2 Lloyd’s Rep. 372. 

1 Jus dual tens apparendy appHed iano other country outside the Common- 

P^37^6 Japan, Lorenzen, Selected Articles on the Conflict of 

♦ (1870), L.R. 6 Q.B. I, 28. 
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‘As a general rule, in order to found a suit in Englandj for a wrong 
alleged to have been committed abroad^ two conditions must be fulfilled. 

J'Rrst, the wrong must be of such a character that it would have been 
f actionable if committed in England. . . . .SiQcgndiy^ the act must not 

'? have been justifiable by the law of the place where it was done.’^ 

These words were repeated by Lord Macnaghten in 1902.^ 
They have been taken by later generations to mean that in every 
action brought in England upon a foreign tort the plaintiff* must 
prove that the defendant offended the law both of the locus 
delicti and of England. 

We will now consider separately the two conditions laid 
down by the learned judge. 

{a) Actionable in England, 

his first condition seems to mean that a plaintiff who seeks 
to recover damages in England for what is an admitted tort 
according to the lex loci delicti commissi will fail, unless he proves 
that had the defendant’s act been done in England it would 
have constituted an actionable wrong by English domestic 
law. The only English case in which a plaintiff has been de¬ 
feated byTiisfflluretosSisfylhis”^^ 3 

It was decided two years before Phillips v. Eyre. 

No liability 
unless 
wrong 
would have 
been ac¬ 
tionable if 
committed 
in England 

^ ' Foreign shipowners sued the owners of a British steamer to recover 
compensation in respect of a collision caused by the negligent navigation 
of the steamer in Belgian waters. The defendants pleaded that at the 
time of the collision their steamer was under the charge of a pilot whom 
they were compelled by Belgian law to employ, and that they were 
not liable according to English internal law for the negligence of this 
compulsory pilot.^ The plain tiffs replied that by Belgian law an owner 
is liable for faulty navigation, even though due to the negligence of 
a compulsory pilot. 

f\ Judgment was given for the defendants by the Privy Council. Merits of 

p pointing out that if any liability existed in 
the circumstances it' must be the creature of Belgian law, questioned 
asked, however, whether an English court was bound to apply 
that law in a case where, according to its own principles, no 
liability whatsoever existed. He repudiated the suggestion. He 
could find no adequate reason for the application of a foreign 

^ Phillips r. Eyre (1870), L.R. 6 g.B. i, 28. 
^ Carry. Fracis Times ^ Co.,, [1902] A.C. 176, 182. 
3 (i868), L.R. 2P.C. 193. 
^ This rule was altered by the Pilotage Act, 1913. 
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law to the prejudice of the subjects of other nations. He 
affirmed that it was contrary both to principle and authority 
to give a remedy for an act 'which constituted no wrong by 
English law. But it is pertinent to ask why a tenderness, which 
is withheld in other branches of the law, should be shown so 
generously to the defendant in a case of tort. It is, no doubt, 
prejudicial to an Englishman, who has made and lost a bet in 
Monte Carlo, that he should be liable for the amount due if 
sued in England. Yet his liability is clear.^ An obligation arises 
from contract as well as from tort, and it is well established that 
a foreign contract is enforceable in England, notwithstanding 
that it is not actionable by English internal law.^ It suffices that 
it is valid according to the foreign law. Why should the plaintiff 
to an action on a foreign tort be compelled to climb two hurdles 
instead of one.^ 

Decision The most probable explanation of this strange decision was 
rXast necessity, in the opinion of the Pri'^ Council, to enforce the 

misplaced poHcy of thc English legislature as reflected in the Merchant 
-^^^5 1854.3 The policy of England with regard to 

policy compulsory pilotage had been expressly declared by the 
statute, and it would be tempting to conclude that it must not 
be sacrificed merely because a contrary policy prevailed in the 
locus delicti. If this is what convinced their Lordships, it is a 
further^ illustration of the fatal tendency to attribute extra¬ 
territorial effect to an English rule solely on the ground that 
it is contained in a statute.^ 

It is perhaps scarcely surprising that the decision should 
have been reached in 1868, for at that time the rules for the 
choice of law were to a considerable extent still immature and 
in many respects far different from what they have now become, 
as, indeed, is only too painfully apparent from certain passages 
in the judgment itself.s What is surprising is that it should 
still be regarded with judicial equanimity, despite the greater 
awareness that now exists with regard to the underlying pur- 

^ Supraj pp. 238-9. 
^ Inn Bonadna, [1912] 2 Gh. 394. 

^ Hancock, Torts tn the Conflict of Laws, p. 91; 3 9 Transactions of the Grotius 
Society^ 5,o~53* 

For a detailed criticism of this tendency see 39 Transactions of the Grotius 
Society^ 39 et seqq. (Kahn-Freund). supraj p. 242, 

s For example, Selwjm LJ. endorsed the view of Story that the English court 
may disr^ard a foreign judgment if it ‘is bakd on domestic legislation not recog- 
nized in England or other foreign countries, or is founded on a misapprehension 
of what IS the law of England’, atp. 203. For the modern law see infra, pp. 661-7. 
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pose of private international law. It has been accepted without 
objection in other parts of the British Empire, where it seems 
particularly out of place. As Professor Hancock says: 

‘It seems incredible that because in 1868 the Privy Council refused 
to enforce a particular rule of Belgian law, the courts of Canadian 
provinces should refuse to enforce any law of a sister province which 
happens to differ slightly from their own. Yet this appears to be the 
prevailing doctrine in Canada today. One would look far to find a more 
striking example of “mechanical jurisprudence”, blind adherence to a 
verbal formula without any regard for policies or consequences.’* 

A question that English judges have not yet had occasion to Precise 
answer is whether a plaintiff who sues in respect of a foreign 
tort must show, not only that the conduct complained of would doubtful 

have been actionable had it occurred in England, but also that 
the jus actionis is vested in him personally by English law. This 
was part of the issue in the Scottish caseof M’E/rq>’v. M'Allistery^ 
where the facts were as follows: 

McEiroy, while travelling on a lorry, was killed at Shap, in England, 
as a result of the negligence of the driver. His widow, in her capacity as 
executrix, sued the driver in Scotland, taking advantage of the rule of 
English internal law that the cause of action of the deceased had sur¬ 
vived to her. The rule of Scots internal law, however, is that the right 
of action of an injured person dies with him. 

On the assumption that Phillips v. Eyre is accepted by Scots law, 
it was necessary for the plaintiff to show that the defendant's 
negligence would have satisfied the first condition laid down 
by Willes J. had the facts occurred in Scotland. The Court of 
Session, by a majority, dismissed the claim on the ground that 
according to Scots law the negligence of the driver was not 
actionable at the suit of the widow, notwithstanding that it was 
actionable in the abstract. According to this interpretation of 
Phillips V. EyrCy damages will not be recoverable in the forum 
for conduct which in the abstract is actionable.-both by the lex 
loci commissi and by the lex fori^ unless the person to whom the 
compensation is payable is identical in both laws. The lex fori 
dictates to the lex loci delicti commissi who the appropriate bene¬ 
ficiary should be. In most other countries the more enlightened 
view prevails that the law of the place of wrong is decisive 
on the matter. Lord Keith, in a dissenting judgment, pointed 
out that Willes J. spoke ohiter when he formulated the first 

* Op. cit., p. 89. 
2 [1949] S.C. 110; 12 M.L.R. 248-52; 27 Canadian Bar Review, 816 et seqq. 
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condition in Phillifs v. Eyre zn<i that he went further than was 
warranted by the decision in The Halley, the only authority 
upon which he could have relied. The emphasis should be on 
the wrongfumess of the defendant’s conduct, not upon its 
actionability. In The Halley, no wrong whatsoever had been 
commuted in the eyes of the English lex fori-, in the instant 

&ot’tishh“/lf ‘according to the 

{b) Not justifiable by the ‘lex loci delicti commissi’. 

thcTctcLt s a foreign tort in England must 
K ^ ^1! defendant would have been action- 

“ England, it is only natural to 
Kmmiitii that m addition he must show that it was in fact action 

able oy the law of the place where in reality it was coSSt 

allowed to^nlav ^commissi should be aiio^^ed to^play a less decisive part than the lex fori m 
determination of the defendant’s liability. This obvious truism 

Council in The Halley,^ where 

injlriefareSaWeChtS^^ 

According to the fimt tkt;;v 

latter of ?hese enit^N th \ was ‘justifiable’. It is the 

it tTcoltoS”' j»““' V tltt W of place where 

tSS“”ductthat\asc^uS”§ur^to'*anoth^^^^ for 

‘0 describe thi posltl of 
&« aWi//stances which confronted Willes T in Pbiirf^ in the circum- 

' (1868). L.R. z p.c. ip, ^ 
® (1870), L.R. 6Q.B. li'^ Ibid., at p. 203. 
* Frads Times ^ Co rToovl a P e 
^ (1870), L.R. 6 Q.B. I. ■’ ^ ^ P- 182- 
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An action was brought in England against the defendant, an ex- 
Governor of Jamaica, for having assaulted and imprisoned the plaintiff 
during a rebellion in the island. Judgment was given for the defendant 
on the ground that his conduct, though originally illegal by Jamaican 
law, had later been excused by an Act of Indemnity passed by the local 
legislature. 

This was a case in which the legislature took the view that the 
defendant was justified by the circumstances in acting as he 
had done, and, as Lord Mansfield said in an earlier case, 
‘Whatever is a justification in the place where the thing is done, 
ought to be a justification where the case is tried.But it does 
not follow that because a word is appropriate to a particular 
kind of case it should be used when laying down the broad 
doctrine applicable to torts in general. 

The object of these remarks is not to quibble over a word, objections 
It is a matter of complete indifference whether the word 
‘justifiable’ is used in the present connexion, and no one could ‘justifiable^ 
reasonably cavil at its use provided always, however, that it is 
not given some strained and exotic meaning and thereby allowed 
to support an undesirable decision. ‘xActionable’ is an intelli¬ 
gible word in common use, but Justifiable’ is ambiguous, and 
the danger is that it may be interpreted in such a way as to 
warrant the grant of a remedy in England when none is obtain¬ 
able in the place of wrong. To go thus far is indefensible. The 
right of a plaintiff to obtain damages in England for a foreign 
tort may be restricted within the limits of the English doctrine 
of public policy, but that it should be more ample than that 
afforded by the lex loci delicti commissi verges on the ridiculous. 
It is contrary to reason that by the chance place of the forum, by 
the luck of the draw, as it might be said, a plaintiff should 
obtain a remedy denied to him in the country^ where he suffered 
the injury. It is elementary common sense that he should not 
be free to better his position at the expense of the defendant by 
the selection of a congenial forum. 

Suppose, for instance, that the defendant has lightly struck the 
plaintiff in a foreign country, the law of which denies a right to damages 
for a trivial assault, though it permits the institution of penal proceed¬ 
ings. Can the plaintiff take advantage of the common law and recover 
substantial damages in England ? 

This question, though not necessary to the decision, was 
considered by the Exchequer Chamber in Scott v. SeymourP 

^ Mosiyn v.fa^rigas (1774), i Cowp. 161. ^ (1862), i H. & C. 219. 
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Wightman J. was of opinion that if both litigants were British 
subjects the action would lie; Williams J. was not prepared to 
agree; Crompton J. regarded the problem as ‘a matter of some 
difficulty and doubt’; Blackburn J., though denying that the 
naponality of the parties was relevant, inclined to agree with 
Wightman J. This heretical suggestion was translated into 
practice by the Court o^A££eal in NLachado v;. Fontesd 

Thcobjec-.^^ v fn that case the plaintiff sued the defendantlTEnd^’ for a lib^I 
which had been nubJished in Rr,,;i u ' 

tsons iilus-’ piamtiir suea tHe defendant in England for a libel 
trated b/'-'■ had been published in Brazil. Defendant pleaded that bv 

rt:. recovery of damages in respect 
of such a Ifoel, though he might be criminally prosecuted at the suit of 
tne btate. 1 his plea was supported by the argument that, since the libel 
was not actionable m Brazil, it was not actionable in England. 

Q2HL£L4£E^lheld that the plea was bad and that it must 
, be strSa^ut. Lopes L.J. was content to rest upon the reason 

mg that it an act was criminal it was not innocent and therefore 
not justifoble m the country where it was done. Rigby L T 
agreed. He considered that the change of languale^ from 
actionable to ‘justifiable’ in milips v. Eyre waf dehberate 

. his view the nature and extent of the remedy in the foreign 
county was a matter of no importance, for everything mifst 
depend upon the innocency of the act. He said: ^ 

actilf country is an answer to the 
“iS V that the act must be 
justifiable by the law of the place where it was done.’^ 

has been commended,3 reprobated 4 re 
cnucized °J^hed With doctrine,s explained,6 doubted,7 followed by some 

courts, repudiated by others.9 It is submitted that the dLision 

‘ [1897] 2 g.B. 231. 2 

It i 0T2T; th Gutteridge, 6 T.7. to^’pollock 
^ ^33. though he considered it illogical 

I292?3'“"°' ’ “ 853; Martin Wolff, p. 497; Beale. 

9 M.L.R. 188I9. P- t7. See also W. A. Steiner in 

8 Bar Review, 315. 
« f t945] S.C.R. 62 Canida). 

S=»«0» The pkiniir ™ iatS/miotld “SS"" ^ *'■ 
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is regrettable. It is at glaring variance with the rule of natural 
justice that the plaintiff should not reap an extra benefit by 
selecting a forum where the remedy is more favourable than 
m the place of wrongd It replaces the wmrd justifiable' used in 
the principal case^ Phillips v. by a word even more com¬ 
prehensive and more ambiguous. It unreasonably enlarges the 
content of the substantive right given to the plaintiff by the 
law of the country where the right arose. It ousts the lex loci 
delicti commissi from its rightful role, which is inter alia to specify 
the legal consequences that flow from the defendant's act. In 
short, it virtually submits the existence, the nature and the 
quantum of the obligation to the mercy of the lex fori? Thus, 
for instance, in Machado v. Fontes^ itself, it deprived the defen¬ 
dant of a defence that would have been available to him by the 
lex loci delicti commissi \ and carried to its logical conclusion it 
would enable a defendant to rely upon a defence available to 
him by the lex fori though denied to him by the lex loci delicti 
commissi. Again, it wouldappear to leave the question of remote¬ 
ness of damage to the lex forip thus raising an illogical excep- 

% tion to the rule that obtains in contract."^ It has even been used 
^ to condone the view that what is neither a tort nor a crime in the 

foreign country may be treated as a tort in England. Thus in 
McLean v. Pettigrew? decided by the Supreme Court of Canada ; 

The plaintiff, while travelling in Ontario as a gratuitous passenger in 
the defendant s car, was- injured in an accident in which the car was 
involved. By the law of Ontario the plaintiff, being a gratuitous 
passenger, was not entitled to recover damages in a civil action. The 
defendant^was prosecuted in Ontario for driving without due care and 
attention in contravention of a local statute which imposed penalties 
for the offence if proved, but he was acquitted. 

*Tlie in an action brought in Quebec, yas held entitled 
to recover damages for the injuries caused to hm on the ground 
that, since in the opinion of the court the defendant was guilty 

law. It was held that the governing law was English law as being the l^x loci 
delicti commissi', tliat the right to claim solatium was a substantive right, not a 
mere matter of procedure; and that therefore the claim must fail. This decision 
was Mowed in M’Elroy v. McAllister, [1949] S.C. no and in Mackinnon v. 
Iberta Shipping Co. Ltd., [1954] i LL. L. Rep. 275; 3 /. y C.L.Q. 693. 

^ zi Canadian Bar Remew^ 

^ Falconbridge, op. cit., pp. 8i 8~20. 
3 3 ^ C.Z.Q. 651 et seqq. (J. A. C. Thomas). 
4 pp. 701-8. 
^ [^945] S.C.R. 62. See Fakonbridge, pp. 694—702. 
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of careless driving, his act was not innocent. Such a surprising 
decision might not have been given by an English court, but it 
at least illustrates what inelegant results may be reached unless 
‘not justifiable’ is equated with ‘actionable’. 

Extent to If Muchado v. Fontes is to be taken as representing the 

defendln*t law, it must be said that an act committed abroad is 
can rely on justifiable unlcss it is either tortious or criminal by the lex loci 

delicti commissi. If, on the other hand, the decision is ultimately 
mmmha repudiated, the reasonable principle will then obtain that the 

defendant is not liable in England to pay damages for a foreign 
tort unless he has committed an actionable wrong according to 
the lex loci delicti commissi.'^ Whatever view of the decision may 
ultimately be taken by the courts, it is at any rate clearly 
established that an action will not be sustainable in England for 
an act which, according to the lex loci delicti commissi, 

id) creates no liability whatsoever; or 

ib) is one for which the defendant has a valid defence; or 
(r) is one which has been legalized by some competent 

authority; or 

id) IS one which does not create a liability in tort for damages. 

liabiilty^y defendant creates no liability whatsoever 
lex kci 3^ccording to the law of the place where it was committed 

there is no liability that can be enforced in England. This will 
e the case, for instance, if an act such as enticing away a wife 

- or a servant, which is tortious by English law, is not regarded 
as wrongful in the foreign country.^Thus in The Mary Moxham :3 

It was successfully pleaded to an action brought against the owners of 
an English ship, which had damaged a pier in Spain, that by Spanish 
law the master and mariners were alone liable, to the exclusion of the 
owners^ for negligent navigation. 

In Keep V. 1), 84 Com. L.R. 629; Morris, Cases on Private Inter- 

FontefJ^r^ Australia concluded its review oi Machado v. 
with these words; It seems clear that the last word has not been said on 

rtr fr u I m Victoria if, first it was of such a character 
that It would have been actionable if it had been committed in Victoria and 
second^. It was as to give rise to a civil liability by the lato of the place where 

thr&ielhh V consonant with all 
® V. Fontes and with the later Privy Council 

decisions.^ See, for example, Canadian Pacific Railway v. Parent, [ijiy] A.c! 
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f A defence available to the defendant under the lex loci delictt W Valid 
^Lcommissi is equally available to him in English proceedings. In fccordfng 

Kii^V./Canadian Northern Railway:'^ to lex kd 

fp \ ^ fireman, in the course of his employment by the respondents,' 
'\j ^ , injured in Ontario owina to the nealiaence of a fellow servant. 

, was 
injured in Untario owing to the negligence of a fellow servant. He 
sued in Saskatchewan for the recovery of damages. The defence of com¬ 
mon employment is recognized in Ontario but not in Saskatchewan. 

Apart from other considerations affecting this case, which are 
discussed below,^ it is clear that the appellant could be success¬ 
fully met in the Saskatchew^an action by the defence of common 
employment. 

If the wrongful conduct of the defendant is later excused by O Oefen- 

a competent authority in the country where he acted, as, for 
example, when an Act of Indemnity^ is passed by the local/ef/oc/ ^ 
legislature, he has a complete defence to proceedings brought 
against him in England. This was decided in Carr v. Fracis 
Times & Co.d and also, as we have seen, in Phillips v. Eyre.^Tht 
latter was a strong case, since the defendant, in his capacity as 
Governor, was a necessary party to the legislation upon which 
he based his defence. 

An English court will not hold a defendant liable for an act M No 
which the lex loci delicti commissi does not regard as creating a ck^^^by ^ 
liability enforceable in the courts. By that law the plaintiff may lexhd 
indeed be entitled to recover compensation from the defendant, 
but in order to succeed in England he must prove that he 
is entitled to sue for damages in respect of a wrongful act. 

j This appears to be the effect of the Privy Council decisions 
^pin Walpole v. Canadian Northern Railway^ and McMillan v. 
^ ; CaTm^aJrWoHherfTRatlwayyT^lz^E'oithtlzttcThz^ 

be^TparOjTpvinrT^^ was, however, this further obstacle 
. in the way of the appellant’s success. 

Workmen’s Compensation Act of Ontario, after providing that 
2.n employer should.be liable individually to pay compensation at a 
fixed scale to any workman injured in the course of his employment, 
directed that no action should lie for the recovery of the compensation, 
but that all claims should be determined by a Board specially established 
for the purpose. 

0': 

In a case of this description, when action is brought in a foreign 
country the first question that requires consideration is one of 

‘ [1923] A.C. 120. ^ Infra 3 [1^02] A.C. 176. 

♦ pp. 284-5. ® [1923] A.C. 113. <■ [1923] A.C. 120. 

^ Supra, 

825106 u 
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classification. Is the claim based upon a tort or not.? The 
court of the forum must examine the provisions of the statute 
in question and must decide whether they are of such a nature 
as to create a right founded in tort.^ The Privy Council in 
IValpoles Case addressed its mind to this question and decided 
that the claim of the plaintiff arose, not ex delicto^ but ex lege. In 
the w'ords of Lord Cave: 

‘No action for the negligence in question could have been brought in 
Ontario apart from the statute; and the claim given by the statute is 
not a claim for damages for tort, but a claim (strictly limited in amount) 
for compensation for the accident.’ 

The claim, therefore, quite apart from the defence of common 
employment, was not sustainable in Saskatchewan, since the 
accident gave rise neither to a cause of action nor to criminal 
proceedings in the country of its occurrence. 

jud^em Such, then, is the interpretation that has been placed upon 
words of'^dlles J. in Phillips v. Eyre\ proceedings in Eng- 

misunder- land On a foreign tort will fail unless the conduct of the defend- 
ant was civilly or criminally unjustifiable in the locus delicti and 
unless it would have constituted a tort in the eyes of English 
law. If this is the meaning that the words were intended to 
bear, that very learned judge is indeed open to the charge that 
he introduced into the law of England what an American 
cridc has stigmatized as ‘a monstrous criterion for suits on 
foreign torts, comparatively backward, impractical, inherently 
inconsistent and imprecise, and incompatible with the liberal 
principles at the same time in England applied to other types of 
obligation’.2 This same critic, however, argues with force that 
judges and jurists, especially Dicey, have misconstrued the 
words by disregarding their context.3 The crucial passage in the 
judgment, which precedes the statement of the two rules, is 
that in which Willes J. is at pains to stress ‘the true character 
of a civil or legal obligation and the corresponding right of 
action\ It runs as follows: 

‘The obligation is the principal to which a right of action in whatever 

courts IS only an accessory, and such accessory, according to the maxim 

' 5.r.5./.Z. 62, note 2. 

nlr Bar Review, 121. See also 27 Canadian 
666; Falconbndge, op. cit., pp. 809 et seqq. 

3 27 Canadian Bar Review, 118 et seqq.; and also 4 I.L.Q. 7-10, where the 
argument IS repeated. ^ Itks ;uppfed 
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of iaw^ follows the principal and must stand or fall therewith. Quae 
accessorium locum obtinefit extmguuntur cum principales res peremptae 
sunt, A right of action^ whether it arise from contract governed by the 
law of the place or wTong, is equally the creature of the law of the place 
and subordinate thereto. . . . The civil liability arising out of a wTong 
derives its birth from the law of the place, and its character is determined 
by that law.’^ 

After this insistence upon the decisive role played by the lex what he 

loci^ after insisting that the character of tortious liability must be 
determined by the law of the place where it is born, it w^ould condition 
scarcely be consistent, to say the least, to sanction a fundamental 
alteration of its character at the instance of the law of the forum 
where it was not born. Wilies J. was the last judge to be accused 
of inconsistency, and there must be some explanation of his later 
statement concerning actionability in England. It is, therefore, 
significant-that, after thus stressing the primacy of the lex loci 
delicti comfnissi,^ he was careful to add the warning that ‘there 
are restrictions in respect of locality which exclude some causes 
of action altogether’ from being tried in England, such as an 
action for trespass to foreign land,^ whereupon he immediately 
proceeded to formulate the double rule set out above on page 
281. This reference to local restrictions lends great weight to 
Professor Yntema’s suggestion that the judge in formulating 
the first limb of his double rule had in mind the question 
of jurisdiction and used the word ‘actionable’ in its primary 
sense as ‘cognizable or triable’, not as referring to substantive 
liability. 

Ts it reasonable to construe this as more than a statement of a 
threshold requirement that a suit on a foreign “wrong” must be such as 
to be triable in England, e.g. not an action for trespass to foreign land 
nor one excluded on principles of policy found for instance in the general 
maritime law as declared by Parliament {The Halley) 

It seems reasonably clear also that the word ‘justifiable’ was wiiathe 
used by Wilies J. to emphasize the established and obvious rule ^eTecoL 
that what is a good defence in the locus delicti must be equally condition 
good in a foreign forum. His mind was addressed solely to 
‘the civil liability arising out of wrong’, and there is nothing 
in his remarks to show that he contemplated the possibility of a 
successful action in England in respect of an act which is civilly, 
though not criminally, innocent in the locus delicti. 

^ V. Eynf (1870), L.R. 6 Q.B. at p. 28. 
^ pp. 595 et seqq. ^ Canadian Bar Remew^ ii%—ic^. 
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The opportunity is still open to the House of Lords to 
rescue English law from an unfortunate doctrine that is alien 
to its spirit. 

the Sincc in every action on a foreign tort reference must be made 
^he place where the tort was committed, it is 

necessary to have some test by which in a case of doubt the 
identity of that place may be determined. In the normal 
case, -when the facts and events that are said to constitute the 
tort have all occurred in one country, there is, of course, no 
difficulty. But a more complicated situation arises when the 
facts occur some in one country, some in another. 

JfJ negligently lights a fire on the English side of the Scottish border, 
and the fire spreads into Scotland where it there burns down 5’s house, 
has the tort been committed in England or in Scotland ? 

The importance of deciding this is evident,'since the two laws 
may differ fundamentally upon the question of liability. 

Theories Thrcc different tests have been proposed for the determination 
the matter.i 

proposed First, the place where the defendant did the act from which 
the harm ensues constitutes the /ocus delicti. Many arguments 
have been advanced in favour of this solution.^ 

The second theory prefers the country in which the harm 
ensues. This represents the American doctrine.^ Thus Beale 
sap that ‘the place of wrong is the place where the person or 
thing harmed is situated at the time of the wrong’,though the 
Restatement states it in more accurate language. ‘The place of 
wrong is in the State where the last event necessary to make an 
actor liable for an alleged tort takes place.’s Cook is of opinion 
that the thpry has been adopted without an adequate discus¬ 
sion of the issues involved.^ 

According to the third theory, adopted by the German 
Supreme Courts and favoured by Cook,® the place of wrong is 
the place in which the law is most favourable to the person 
wronged. The plaintiff can, at will, fix the locus delicti in any 
country in which any of the operative facts occurred. 

' Wolff, pp. 493 et seqq.; 47 Z.g.v?. 491 et seqq. 
They are summarized by Lorenzen in 47 L.Q.R. 493 

\Oteyj Midland Valley R.R. Co. (1901), 108 Kan. 755; Beale, Cases on the 
L.mfiict Gj Lawson. ^ I 

■* The Conflict of Laws, n. . 5 5 
Legal and Logical Bases of Conflict of Laws, p. lo 

’ 47 491-3; Wolff, p. 493. ^ ^ 
Op. cit., p. 345. 
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The chief English authority in which the question has been xhetheory 
■considered is Monro (George) Ltd. y.^American Cya7tamid 

' ^Chemical Court of 

The plaintiffs alleged that the defendants were liable m negligence 
' for selling a substance to them in New York without giving a warning 

of its dangerous qualities. The substance having been shipped to Eng¬ 
land, the plaintiffs became liable in damages to a farmer in England 
who had suffered injury by its use upon his farm. 

The question to be decided by the Court of Appeal w^as whether 
leave should be granted to the plaintiffs, under Order 11. Rule 
I (ee) of the Rules of the Supreme Courtff to serve notice 
of the writ upon the defendants in New York. This depended 
inter alia upon whether the action was founded on a tort com¬ 
mitted in England. It was held that in any event the affidavit 
put in by the plaintiffs was so defective that this was not a case 
where the court, in its discretion, should permit service in New 
York. The identification of the locus delicti^ therefore, was not 
strictly necessary, but nevertheless two of the Lords Justices 
expressed their opinions upon the matter and subscribed in 
effect to the first theory given above—the theory of the place of 
acting. Du Parcq L.J. said that the question to be asked in 
connexion with Order 11 was: 'Where was the wrongful act, 
"from which the damage flows, in fact done.^ 'gie question is 
ferwhrrewva^Tfte^^ even though dafnage may 
beThe gLTTITEeTHioh3T^ LJ., however, attempted 
a deeper analysis of the problem. He said: 

‘I find it of some assistance in coming to a conclusion in this case to 
analyse in my own mind what exactly is the cause of action and the 
right of action, which are two different things. The action is one of 
that class which is known as an action on the case, akin to an action of 
deceit. In an action on the case, the cause of action is the wrongful act 
or default of the defendant. The right to bring the action depends on 
the happening of damage to the plaintiff. Here the alleged tort which 
was committed was a wrongful act or default. It was the sale of what 
was said to be a dangerous article without warning as to its nature. 
That act was committed in America, not in this country.’^ 

It is submitted with respect that there is no such distinction.. 
‘Cause of action’, in the words of Parke B., ‘means all those 
things necessary to give a right of action.It is the entire set 

' [1944] I K.B,432. 

3 At p. 441. 

5 Hernaman v. Smith (1855), 10 Ex. 655, 666. 

^ Supra, p, 116. 
At p. 439. 
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of facts that gives rise to an enforceable claim—every fact 
which, if traversed, the plaintiff must prove in order to obtain 
judgment.’ A person has no right of action unless he has a 
cause of action, but if he has a cause of action there is nothing 
that impedes his right to bring the action, except, of course 
some extraneous fact such as lapse of time under the Limita¬ 
tion Act. Since ‘cause of action’ comprises every fact which if 
traversed, the plaintiff must prove in order to obtain judgment 
nothing less than the sum total of these facts can be described 
as a ‘wrongful act’. In the instant case the tort alleged was 
negligence. To succeed in such a case the plaintiff must prove 
duty, breach and damage. Once he proves these, and not 
before, the act of the defendant becomes a wrongful act, and 
therefore it constitutes a cause of action which in turn produces 
a right of action. 

It would seem, then, that the place where a so-called wrongful 
act or default is committed is not necessarily the locus delicti. It 
IS presumably a wrongful act to slander a man, or to construct 
a trap for a wayfarer, or to sell a dangerous substance without 
warning, but none of these acts without more constitutes a tort 
and so It IS premature to refer to any locus delicti. A tort must be 
committed before it can be said where it was committed 

Suggested An analysis of the task that confronts the court when dealing 
with a foreign tort may help to solve the problem. The court 
IS required to ascertain the locus delicti, since the action will not 
he unless the act of the defendant is unjustifiable by the law of 
Jat place It is also required to determine whether the conduct 

law^T^p^^T^^"- according to English domestic 
considering where the wrong has been com- 

mitted, a wrong which must of necessity be one that is action- 

tltn court cannot very well do otherwise 
than apply the principles of English law. According to these 
principles, no act or default is tortious until all the things 

If of tSeffSr occurred, 
have ^^tion only two 

tort! The Jhird ftTV ^ complete 
the place in which itc ^ ^ °ccur, and it would seem that 
thl £ S/5 Bv completes the tort constitutes 

been comm..,ed. I, .s submitted, therefore, that the wiS 
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is the first place where the sequence of events is complete so as 
to create a cause of action. Or, to repeat the American Restate¬ 
ment: ‘The place of wrong is in the State where the last event 
necessary to make an actor liable for an alleged tort takes 
place.’I What that last event is must be decided by the lex fori. 

If this view is correct, it conflicts with those expressed by the 
two Lords Justices in the Monro Case.'^ 

In the later case of Bata v. Bata,'^ where defamatory letters 
had been written by the defendant in Zurich and posted to 
certain addresses in London, it was argued on the basis of the 
Monro Case that the tort had been committed in Switzerland 
where the letters had been written and that therefore leave to 
serve the defendant out of the jurisdiction should not be 
granted. The Court of Appeal, however, held that publication 
is the material element that completes the tort of libel and that 
the cause of action had arisen in England. 

It only remains to notice that the English court, when it Reference 
refers to the lex loci delicti commissi., merely applies the rules of 
that law that would be applicable to a purely domestic case domestic 
similar to the one under consideration."^ In other words, the 
reference is to the internal law of the locus delicti, not to its 
private international law. 

The law that governs maritime torts depends upon whether Maritime 

they have been committed within the territorial waters of some<i^2^-;>/{^f) 
State or upon the high seas.^ 

In the former case the ordinary , doctrine as laid down in Torts in 
Phillips V. Eyre applies. The tort is treated as having been 
committed within the jurisdiction or the country possessing 
sovereignty over the waters.^ 

The High Court has jurisdiction to entertain a suit in respect Torts 01^ iij 

of injurious acts done on the high seas,^ even though both the 
litigants are foreigners.® It is a little difficult, however, to specify 

^ S. 377. This is now being reconsidered. 
- Supra, p. 293. 
^ [1948] W.fsh 366; 92 Sol. Jo. 574. 
^ Cook, Logical and Legal Bases of Conflict of Laws, p. 329; Falconbridge, 23 

Canadian Bar Remew, 312. But see Griswold, 51 H.L.R, 1205. 
5 On maritime torts see 3 J. ^ C.L,Q,. ii5 et seqq. (D. Winter). 
^ The Arum,i] P. 12. So also in Scotland, MacKinnon y. Iberia Skipping 

Cd?. Z/^. (1955), S.L.T. 49; 33 342-3. 
TkeTubantia,\\<^%f\Y.^%. 

^ Chartered Mercantile Bank of India v. Netherlands India Steam Namgation 

(1883), 10 Q.B.D. at pp. 536-7. 
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■with absolute certainty the law which the court will follow in 
determining the rights and liabilities of the parties, 

to oafship . clear, in the first place, that the law of the flag is 
the decisive factor wherever the acts complained of have all 
occurred on board a single vessel, for a ship is regarded for 
certain purposes as a floating island over which the national law 
prevails. J If, therefore, the tort is committed on board an Eng¬ 
lish vessel, English law will alone apply, but if it is committed 
wholly upon a foreign ship and an action is brought in England, 
the plaintiff, if the analogy of wrongs done in a foreign country 
IS followed, will have to prove that the act is unjustifiable by the 
law of the flag and is also actionable by English law. Where a 
flag is common to a political unit containing several different 
systems of law, as m the case of the British Commonwealth or 
'’T "p-S-A., the law of the flag means the law of the port at 
which the ship is registered.2 ^ 

^'Tship , scarcely possible, however, that the law of the flag 
should govern all wrongs committed on the high seas. ^ 

Suppose that the act giving rise to the dispute is external to the foreian 
ship m the sense that it has affected persons or property not on board 

^r’tn "T' navigation leading to a collision 
or to the destruction of a submarine cable. Is such an act on all fours 
rom the point of view of choice of law with an act, such as an assault 

which took place entirely on the ship? ’ 

Before we can answer this question we must ascertain the law 
by which the liability for what may be called acts external to a 
foreign ship are determined. 

nalYv commonest kind of external act, 
^ collision, is governed solely by the 

mantle pneral maritime law as administered in England, and not by that 

maritime. Brett L. J. affirmed this view in the following words • 

Jieit^‘2v.j!iJersoa(i86S),LR iCPR jAr rAo n • 
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‘The case comes to this, whether an action for a tort committed on 
the high seas between two foreign ships (for I assume for this purpose 
that both are foreign ships) can be maintained in this country, although 
it is not a tort according to the laws of the courts in that foreign country. 
From time immemorial, as far as I know, such actions have been 
maintained in the Court of Admiralty.... Therefore, even if I assume 
these to have been Dutch ships, it seems to me that, inasmuch as the 
injury to the plaintiffs was committed by the servants of the defendants, 
not in any foreign country but on the high seas, which are subject to 
the jurisdiction of all countries, the question of negligence in a collision 
raised in a suit in this country is to be tried, not indeed by the common 
law of England, but by the maritime law, which is part of the common 
law of England, as administered in this country.’^ 

The natural inference to draw from the expression ‘general Meaning of 
maritime law' is that there exists a body of la-w which is univer- j^arki^e 
sally recognized as binding upon all nations in respect of acts law’ 
occurring at sea. There is, however, no such law.^ The expres¬ 
sion, in truth, means nothing more than that part of English 
law which, either by statute or by reiterated decisions, has been 
evolved for the determination of maritime disputes.^ It is the 
law which, despite the animadversions of Westlake,^ must be 
applied to all questions of collision unless international regula¬ 
tions have been laid down by a convention between States.s It 
may be asked, indeed, whether the bewildering number of laws 
that might require consideration would not make it impossible 
to apply the ordinary rule as laid down in Phillips v. Eyrefi 

If, for instance, an action were brought in England in respect of a 
collision between two foreign ships of different nationality, the almost 
impossible feat of referring to three laws would impede any attempt to 
apply the ordinary rule. The impediment would become insuperable if 
a third ship of yet another nationality had contributed to the collision. 

The question that now arises is whether this maritime law Does 
must be applied to all external acts, i.e. to all cases W'here the 
alleged wrong consists of some act, other than a collision, done kw govern 
by a foreign ship to the property of another, as, for example, 

^ Chartered Mercantile Bank of India v. Netherlands India Steam Nat)igation 

Co. (1883), 10 Q.B.D. 521, 537. 
^ Lloyd V. Guibert (1865), i Q.B. 115, 123—5. 
^ The Gaetano and Maria (1882), 7 P.D. i; 137, 143. 
^ Private International Law, pp. 290—1. 
5 The conision regulations at present in force are those which form an annex 

to the London Convention of 1929; Merchant Shipping (Safety' and Load Line 
Conventions) Act, 1932, 22 & 23 Geo. V, c. 9, schedule i. 

* Supra, p. 281. 
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where a submarine cable is fouled' or where possession is 
seized of a wreck that is being salved by a third party.^ In 
many such cases, unlike the case of a collision, there would be 
little difficulty in applying the principle of Phillips v. Eyre, but 
in others it would be almost impossible. If, for instance, two 
or more foreign ships carrying different flags were involved in 
a dispute concerning the capture of whales^ it might be vir¬ 
tually impossible to refer to each law, since the act might be 
innocent in one of the countries and wrongful in the others. 
Again, it seems a little strained to treat the law of the flag in 
maritime wrongs as being equivalent to the lex loci delicti com¬ 
missi m. the case of torts on land. The reason why English law 
requires proof that a wrong committed in a foreign country is 
unjustifiable by the lex loci is that the offending act has been 
committed within the exclusive jurisdiction of a foreign sove- 
reign, but, as Brett L.J. has shown, there is no such thing as 
exclusive jurisdiction over the high seas.'*' If the place where 
a wrong is committed is subject to no exclusive jurisdiction, it 
IS surely a misnomer to speak of a lex loci. It is possible to speak 
of a lex loci only where all the acts have occurred on board a 
single foreign ship.^ Finally, the sphere of authority possessed 
by the general maritime law has been described In such com¬ 
prehensive terms by the judges that it would appear to cover 
s.ii torts committed on the high seas.^ 

conciusi^ In conclusion therefore, the rules adopted by English courts 
lor the choice of law^ so far as regards torts committed at sea, 
may be stated as follows: prgj:, a plaintiff who sues in England 
m respect of acts, all of wKS have occurred on board a single 
foreign vessel, must prove that the conduct of the defendant 
was not justifiable by the law of the flag, and that it would have 
been actionable had it occurred in this country. 

S|cori4Jy, other acts occurring on the high seas and later ' 

Sme kw England must be tested solely by English mari- 

: .5 c,B. 
^ Dicey, pp. 970 et seqq. 

Cs.' (1883), 10 Ara'/a Steam Navigation 

S-B. IIS, 125; The Gaetano and 
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I. THE MEANING OF ‘MARRIAGE’ 

'^"1"" occasions are frequent and various upon which the 
va°iidity'of? I existence of a marriage must be established as a pre- 

marriage X liminary to legal proceedings. The matter may concern 
many different parts of the law. Thus the institution of a 
matrimonial cause, such as a petition for divorce, judicial 
separation or annulment of marriage, implies that the parties 
are related to each other as husband and wife. If a person claims 
an inheritance as the widow or widower of the deceased; if a 
beneficiary under a will asserts a right to pay death duties at 
a lower rate, as being the surviving spouse of the testator; in 
each case a preliminary to success is proof that a regularly 
constituted marriage exists. The existence of the marriage tie 
is equally essential in several departments of criminal law, as, 
for instance, where, in the case of desertion, cruelty or assault 
by her husband, a woman seeks relief under the Summary 
Jurisdiction Acts, 1895-1925', or where a person is prosecuted 
ror bigamy. All these matters, and indeed many others, may 
raise a problem of private international law, since the parties 
in question may, for instance, have contracted a union abroad 

valid by the lex loci celebrationis or by the lex 

E^r h 1 the status of marriage according to 

"TS J*" '' therefore essential that we should ascertain what the 
mono- P^ture of a union must be before the English courts will accept 

mS f creating the relationship of husband and wife. We must 
.loL tvhat constitutes a marriage according to English private 

considered mtemational law. For a union to constitute a valid marriage 
according to English internal law it must be the voluntary 

mu the exclusion of all 
others, -thus polygamous marriages are iVerrz/w excluded The 
brof?h;,‘° considered however, is whether a union must 
be of this monogamous character before it will be regarded as 
a valid marriage by private international law. It may be said 
without hesitation that so far as succession to English land and 
the exercise of English matrimonial jurisdiction are concerned 

”°Thl°snm ^ marriage unless it is monogamous. 
The succession ahintestato to immovables is governed bv the 

fa and « .s clear that the peculiar canons of deTcert 
governing succession to an entailed interest in English land 
can scarcely detemune kinship among the issue If a poly- 
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gamous union. The same is true of succession to a title of 
honour. 1 

What is more important is that a matrimonial causCj such 
as a petition for divorce or for a maintenance order^ will not 
be entertained unless the parties are monogamously married.^ 
Their union must be monogamous^ not merely within their 
intention, but also in the eyes of the legal system that deter¬ 
mines its character.3 

‘I conceive that marriage, as understood in Christendom, rmy for 
this purpose be defined as the voluntary union for life of one man and 
one woman to the exclusion of ail others.’^ 

The principle was established in Hyde v. Hydef where a Hyde 
husband petitioned the English court for a dissolution of 
the marriage which he had contracted with his wife in Utah 
according to the rites and ceremonies of the Mormons. It 
appeared in evidence that at the time of the marriage polygamy 
was a part of the Mormon doctrine and was the common 
custom in Utah. This fact was fatal to the petition, since it 
sought to take advantage of a system of law which w^as attuned 
to marriages of an entirely di&rent nature. In the words of 
Lord Penzance: 

‘Now, it is obvious that the matrimonial law of this country is 
adapted to the Christian marriage, and is wholly inapplicable to poly¬ 
gamy. The matrimonial law is correspondent to the rights and obliga¬ 
tions which the contract of marriage has, by the common understanding 
of the parties, created.’^ 

The learned judge, after mentioning some of the provisions 
and remedies that form part of the matrimonial law, proceeded 
to show how unjust, and indeed absurd, it would be to apply t 
these to polygamous unions. To divorce a Hindu, for instance, 
from one of his wives on the ground that he had committed 
adultery with bigamy, would be to furnish a remedy where 
there was no offence. 

^ Th Sinka Peerage Claim (1939), 171 Journals of th House of Lords, 350 ; 
[1946] I Ail E.R. 348. 

2 Hyde v. Hyde (1866), L.R. i P. & D. 130; Brinkley v. J,-G. (1890), 

15 P.D. 76; Nackimson v. Nackimson (1930), P. 217; Mehta v. Mehta, [1945] 
2 All E.R. 690; Riskv.Risk, [1951] P. 50; Sozoav. Sowa, [1961] 2 W.L.R. 313. 

^ As to what law determines whether a marriage is monogamous or polygamous 
see infra, pp. 309 et seqq. 

^ Hyde v. Hyde, supra, at p. 133, per laoid Penzance. Italics supplied. 
5 (1866), L.R. I P. & D. 130. ^ Ibid., at p. 135. 
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Non- A marriage does not fail to qualify as monogamous merely 
*^^^0 because neither party is a Christian. All that is necessary is 

may be that a union should possess the essential attributes of a Chris- 
tian marriage. Therefore a marriage solemnized in Japan 
according to the local forms, between an Englishman domiciled 
in Ireland and a Japanese woman, was recognized as valid in 
England, upon proof that by the law of Japan marriage is the 
union of one man and one woman to the exclusion of all others. i 

Sufficients It is sufficient if the marriage, though contracted accord- 
'"mono- ^ non-Christian form, is monogamous in its inception, 

gamous in Thus one of the rules binding Hindus who belong to the 
““on Samaj or to the Brahma Samaj sect is that their marriages 

must be monogamous. Therefore a marriage contracted by a 
Hindu in Bombay according to this faith was held to be mono¬ 
gamous for the purposes of English law notwithstanding that 
it was open to him at a later date to become an orthodox Hindu 
with freedom to take a second wife.^ 

Dissoiubi- The inception of the marriage is also the decisive date for 
manage ^^^ting whether it is a union for life. The court concentrates its 

irrelevant attention solcly upon the marriage contract and upon the law 
ori^ginli which its nature is determined, but disregards the 

character manner in which it may be terminated. In Nachimson v. 
Nachtmson'^ the untenable proposition was advanced that 
account should be taken of the conditions upon which the 
dissolution of the union might later be obtained. It was argued 
that if the lex loci celebrationis was prepared to grant a divorce on 
easy terms, as, for instance, at the will of either of the parties, 
the union could not be recognized as a marriage by English 
law. This argument overlooked two facts. 

First, the dissolubility of a marriage can have no bearing 
upon its original character, for the validity of any contract, 
whether matrimonial, mercantile or otherwise, stands apart 
from the conditions of its defeasance.^ The question to be 
answered is whether the parties have married in a form which 
contemplates that in the ordinary co.urse of things they will 

^ Brinkley y. J.-G, (1890), L.R. 15 P.D. 76. Spivack v. Spivack (1930), 
46 T.L.R.^ 243 (Jewish marriage); Isaac Penhas v. Tan Boo Eng, [1953] A.C. 
304 (marriage between a Jew and a non-Christian Chinese solemnized according 
to mixed Chinese and Jewish rites). 

^ The Sinka Peerage Claim, [1946] i All E.R, 348. Polygamy among 
Hindus was abolished by the Hindu Marriage Act, 1955. See 6 I. C.L.Q., 
pp. 263 et seqq. (Paras Diwan). 

3 [1930] P. 217. See also Mehta v. Mehta, [1945] 2 All E.R. 690. 
■* Warrender v. Warrender (1835), 2 CL & F. 488, 533. 



THE ENGLISH TEST OF MONOGAMY 305 

cohabit as man and wife for the rest of their lives. The possibi¬ 
lity of a later divorce cannot affect the character of their original 
intention. 

Secondly, the lex loci celebrationis as such has nothing to do 
with the question of divorce, which is a matter solely for the 
law that happens to be the lex domicilii of the parties at the time 
of the suit. This may well be different from the law that 
governed the celebration of the marriage. Pressed to its logical 
conclusion, therefore, the argument that the original nature of 
a union depends inter alia upon its dissolubility seems to in¬ 
volve the manifestly absurd requirement that other laws with 
which the parties may later form a domiciliary connexion, i.e. 
all laws in the world, must also be considered. In Nachimson v. 
Nachimson'd 

The issue, which arose in a suit for judicial separation, was whether 
a marriage, contracted at Moscow between two domiciled Russians 
according to Russian law, constituted a marriage in the eyes of English 
law. Russian law, until it was altered in 1944, regarded a marriage as 
terminable at the will of either party. If both parties desired a.divorce 
they were entitled to demand that it should be registered by the appro¬ 
priate official. If one of the spouses desired a divorce against the wishes 
of the other, judicial proceedings had to be instituted, but even so it 
was the duty of the judge to pronounce a decree of dissolution, pro¬ 
vided that the wishes of the petitioner were formally declared. 

The Court of Appeal held that notwithstanding the facility with 
which a divorce was obtainable the union possessed the essen¬ 
tial legal characteristics of a valid marriage, since the law under 
which it was contracted envisaged its indefinite continuance. 

This decision corrects the anachronistic view, expressed, for 
instance, in Hyde v. Hyded‘ that in English law a marriage must 
be a Christian marriage in the strict sense understood by the 
Western Church. Since the original doctrine of the Church was 
that marriage was dissoluble only by death, it followed that the 
parties must have contracted a union for their joint lives. The 
doctrine of non-dissolubility, however, has long been aban¬ 
doned by English law, and the only Christian characteristics 
now demanded are that a marriage should be monogamous, 
and that it should be a union for life in the sense of not being 
limited in duration. It is a Christian marriage according to 
English law if it is potentially for life. 

^ [1930] P. 217. 
^ (1866), L.R. I P. & D. 130. 

825106 X 
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Are poly- The authorities that have been considered so far establish, 
uaim^dh- that a polygamous union is never regarded as a marriage 
regarded in by English domestic law, and is disregarded by English private 
respeu'bv ^International law so far as matrimonial jurisdiction and the 

English succession to English land and titles of honour are concerned, 
law? question, however, is whether this repudiation of polygamy 

extends to other branches of the law. Is a polygamous marriage 
never to be regarded as creating the relationship of husband 
and wifeA few problems will show that this question is not 
of mere academic interest. 

If a man domiciled in Sierra Leone, having contracted two poly¬ 
gamous marriages according to native law and custom, dies intestate 
leaving land in England, are his wives entitled to the rights given to a 
surviving spouse by the Administration of Estates Act, 1925, as amen¬ 
ded by the Intestates’ Estates Act, 1952?^ 

A_ British subject acquires a domicil in Persia, embraces the Moslem 
religion, and marries a Persian lady in Teheran according to the Mo¬ 

hammedan law which allows a plurality of wives. Later he takes 
another wife and ultimately dies in Persia leaving two wives and chil¬ 
dren by both. Money belonging to the deceased is held by an agent in 
England. Will an action, brought by the wives and children to recover 
the shares legally due to them under Mohammedan law, fail on the 
ground that according to English law the wives are not lawful wives 
and the children are not legitimate 

Will it make any difference in the last case if the husband, though 
domiciled in Persia, contracted the two Mohammedan marriages in 
London ° 

If one of the wives of a Mohammedan comes to England and marries 
an Englishman, can she be indicted for bigamy ps 

Is a Mohammedan wife, who succeeds upon the death of her hus¬ 
band to property held under an English settlement, entitled in accor- 
ance with the Finance Act, 1910, to pay estate duty at a lower rate 

as being the wife of the predecessor 

ous for . ?j of Hyde v. Hyde is that English courts must 
folSrd "'f recognition in any form to polygamous marriages, 

polygamy „' ^ subject see 48 L.Q,.R. 341 et seqq. (Beckett); 66 

7 9 (M°rris); 31 B.T.B.I.L. 248 et seqq. 
(Sinclai^. Society oj Comparative Legislation Journal, ii (n s 'I t7o an article 
on non-Christian marriages by Sir DeLis Fitzpatrick ^ 

19 M.L.R. 690 (P. R. H. Webb). 
3 Society of Comparative Legislation Journal, ii. (n.s.), 276 

^ Cp./»« ^(1885), 53 L.T.(L) 711; sL.T. (N.s'.) 286. 
Caseput by LushL.J. m f/'/ztrry V. Far/i;c(i88i), 6 P.D. 21; cii. Cf J? v 

Registrar of Marriages, Hammer- 

Cp. the South African case of Seedat’s Executors y.TAtMaster, infra, p. 419. 
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the logical answer to the above questions whll appear a little 
odd, if not ironical, when it is remembered that polygamjq 
though its area has been drastically reduced in recent years, is 
still a lawful feature not only of many foreign countries, such as 
Persia, Siam, Iraq, Egypt and Morocco, but also of many parts 
of the British Commonw^ealth. Moreover the Privy Council, in 
hearing appeals from these places, has consistently recognized 
the validity of polygamous marriages and the legitimacy of the 
children of second wives.^ As one learned wuiter has said, to 
boycott polygamy would be to 'ignore all family relations 
among the great majority of the human race, treating all wives 
among them as mere concubines, all children as bastards and 
all property left by an intestate among them as escheating or 
becoming owmerlessh^ It w^ould also be inconsistent with the 
recognition by the courts of Jewish marriages despite their 
potentially polygamous character. Hebraic law permits a 
second wife to be taken during the lifetime of the first, and 
though this.has long ceased to be the custom in European 
countries, the practice is by no means unknown in Morocco 
and countries farther east where Jews are personally subject 
to the law of their own religion. Having regard to the obser¬ 
vations made by the judges in i?. v. MtlliSy^ it is unthinkable, 
for instance, that a marriage in Syria between tw'o Jews accord¬ 
ing to Hebrew religious law should be regarded as a nullity by 
an English Court. If this is a correct assumption, it would be 
strangely incongruous to place other potentially polygamous 
unions on a lower level. 

Nevertheless, there were several dicta in the older authorities 
which supported the view that a union contracted according to 
the rites of a law which recognizes polygamy will in all respects 
and for all purposes be denied the status of marriage. In a well- 
known passage Lord Brougham expressed himself as follows: 

‘It is important to observe that we regard it [marriage] as a wholly 
different thing, a different status, from Turkish or other marriages 
among infidel nations, because we clearly never should recognize the 
plurality of wives, and consequent validity of second marriages, stand¬ 
ing the first, which second marriages the laws of those countries autho¬ 
rise and validate.’"^ 

^ Ckeang Tkye Phin v. Tan Ah Loy, [1920] A.C. 369; Kkoo,Mooi Leongv. 

Khoo Hean Kwee^ [^9^^] A-C. 529; Kkoo Hooi Leong v. Kho Chong Teok^ 
[1930] A.C. 346, 355. 

^ Society of Comparaiwe Legislation foumaU ii- (n.s.), 379 (Sir Dennis 
Fitzpatrick). ^ {1844), 10 CL & F. 534. 

^ Warrenier v. Warrender (1835), 2 CL h F. 488, 532. 

Dicta 
favoTuring 
disregard of 
polygamy 
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Lush LJ. considered that a marriage contracted abroad 
according to the local law of polygamy was ‘a union falsely 
called marriage’ which would not be recognized in England;! 
a few years later Stirling J. felt himself ‘bound to hold’ that a 
Baralong marriage was not valid ;2 and in 1917 Avory J. was 
prepared to hold that a Mohammedan form of marriage con¬ 
tracted by an Egyptian in Egypt was to be regarded as a 
nullity in England.^ 

Th«e It is clear that Hyde v. Hyde did not go to these lengths for 
repudiated f^ord Fcnzmcc was careful to stress the limits of his decision 

in the following words: 

This court does not profess to decide upon the rights of succession 
or legitimacy which it might be proper to accord to the issue of the 
l^lygamous unions, nor upon the rights or obligations in relation to 
third persons which people living under the sanction of such unions 
may have created for themselves. All that is intended to be here decided 
IS that as between each other they are not entitled to the remedies the 
adjudication or the relief of the matrimonial law in England.’4- 

Fortunately, the question is no longer doubtful, for it has 
now been decided that a polygamous union contracted in 
accordance with the law of the husband^s domicil is recognized 
as a valid marriage by^ English law for many purposes. The 
nrst explicit break with the older view came with Lord 
Maughams statement in T/ie Sinha Peerage Claims 1939. 

‘It cannot, I think, be doubted now (notwithstanding some earlier 
dicta by eminent judges), that a Hindu marriage between persons domi¬ 
ciled in India is recognized in our courts, that the issue are regarded as 
legitimate and that such issue can succeed to property, with the possible 
exception to which I will refer later.’^ 

Seven years later the matter was carried further by the Court of 
' Appeal m BatndailvjBaindaiJ,^ where the facts were these: 

m while domiciled in India, married an Indian woman in India 
m 1928 according to Hindu rites. During the subsistence of this 

‘ Haney v. Fanie (1880), 6 P.D. 3c, C3 
" In re Beiheli {lUj), 38 CLD. 220, 23+. 

R.v.HaguiS, [1917] I K.B. 330. 
"* {1866), L.R. I P. &D. 130, 138. 

LlS '■’♦‘I ■ The =.cepd«n ™ ,hc 

I W LR. ^3 * [1946] P. 67; OAacM^uv. Okkiuku, [i960] 
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marriage, he later went through an English ceremony of marriage at 
the Holborn registry office with the petitioner, an Englishwoman. 

It was held that the Hindu marriage, though potentially poly- 
’ gamous in character at that date, w^as to be recognized as valid 
j by an English court, that it was a bar to a subsequent mono- 
I gamous marriage in England, and that therefore the petitioner 
! was entitled to a decree nisi for the annulment of her marriage, 
i IiEtKe’coi^e of his judgment, I^rd Greene, after adverting to 
the married status that the man possessed by virtue of the Hindu 
law of his domicil, said: 

‘Will that status be recognized in this country ? English law certainly 
does not refuse ail recognition of that status. For many purposes, quite 
obviously, the status would have to be recognized. If a Hindu domiciled 
in India died intestate in England leaving personal property in this 
country, the succession to the personal property.would be governed by 
the law of his domicil5 and in applying the law of his domicil effect 
would have to be given to the rights of any children of the Hindu 
marriage and of his Hindu widow, and for that purpose the courts of 
this country would be bound to recognize the validity of a Hindu 
marriage so far as it bears on the title to personal property left by an 
intestate here 5 one can think of other cases.’^ 

The exact limits within which a polygamous status demands 
recognition have not yet been worked out by the courts. Thus, 
in the same judgment, Lord Greene was at pains to stress that 
his remarks and the decision of the court had no bearing upon 
the law of bigamy, but that whether a man already married 
according to Hindu law would be indictable for going through 
a later ceremony in England would depend upon the correct 
interpretation of the word 'married’ in the Offences Against 
the Person Act, 18 61A 

The final question is—What law determines whether a what law 
marriage is monogamous or polygamous ? If, for instance, a 
woman domiciled in England marries a Moslem in London ter of a 

marriage? 
^ At pp. 127-8. In the earlier case of In the Estate of Abdul Majid Belskah^ 

The Times newspaper 16 and 18 Dec. 1926; 14 and 18 Jan. 1927; 48 
348, where a Mohammedan domiciled in Baghdad had married two English 
wives in England according to Mohammedan rites, an order of court was made 
which was based upon the assumption that both marriages were valid and also 
that the children of each wife were legitimate. In a case similar to that suggested 
by Lord Greene, the Californian court distributed the intestate’s property 
equally between his two surviving wives; BtEs Estate (1948), 83 Cal. App. 2d. 
256; Cheatham, op. cit., p. 721. 

^ At p. 130. For a detailed discussion of the question of bigamy see 17 M.L.R. 
344 et seqq. (G. W. Bartholomew). 
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intending to live with him in Pakistan where he is domiciled, 
is the character of the marriage determinable by English law 
as being the lex loci celebrationis or by the Pakistani law of the 
matrimonial domicil? 

Authorities The authorities, so far as they go, fayour the exclusive 
'therwow ^PP^i<^2.tion of the lex loci celebrationis,.^ In the words of one 
celebrationis WFltCF I 

‘A marriage celebrated before an English public officer (clergyman, 
registrar, marriage officer under the Foreign Marriage Act,^ See,) must 
always be understood to be a monogamous one, even though a party to 
it may be a person who in his own country could have contracted a 
polygamous marriage. 

It is submitted, however, that this view is not in accordance 

'■ with principle. There can be no doubt, of course, that the 

; lex loci celebrationis ‘^ont determines the formal validity of the 

marriage.^ If two parties go through a ceremony of marriage 

in London in the manner provided by English law they become 

husband and wife, but the instant problem is not whether they 

are so related, but what is their position vis-a-vis each other 

once the relationship has been created. This is a question of 

status, of the essential validity of the marriage, with which the 

lex loci celebrationis as such has nothing whatsoever to do. In a 

case concerning the validity of a divorce obtained in the foreign 

domicil of the parties. Lord Selborne used words that in the 

present context are particularly apt. 

When a marriage has been duly solemnized according to the law of 
the place of solemnization, the parties become husband and wife. But 
when they become husband and wife what is the character which the 
wife assumes? She becomes the wife of the foreign husband in the case 
where the husband is a foreigner to the country in which the marriage 
is contracted. She no longer retains any other domicil than his, which 
she acquires. The marriage is contracted with a view to that matri- 
rnonial domicil which results from placing herself by contract in rela¬ 
tion of wife to the husband whom she marries, knowing him to be a 
foreigner, domiciled and contemplating permanent and settled resi¬ 
dence abroad. Therefore, it must be within the meaning of such a 
contract, , . that she is to become subject to her husband’s law, subject 

R, 'V, Superintendent Registrar of Marriages, Hammersmith, ex parte Mir- 
Jnwaruddin [1917] i K.B. 634, infra, p. 402; v. Chetti, [1909] p. 67; 

Hagmh,[i<^ijyi ^t^(^.yMaherv, Maher, [1951] 2 All E.R. 37. The 
same view prevails in Scotland, Lendrum v. Chakravati (1020), S.L.T. 06. 

^i^,p.334. ^ ^ 
^ Westlake, 7tli ed. by Bentwich, p. 69. 4 Infra, -p, 
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to it in respect of the consequences of the matrimonial relation and all 
other consequences depending upon the law of the husband’s domicil.’^ 

'Universality is the basic principle of status in private inter¬ 
national kw’^ in the sense that the effect and consequences 
attributed to a status by the law of the domicil ought to be 
recognized by all courts in the world. It is this law that ad¬ 
mittedly governs the essential validity of a marriagCj an ex¬ 
pression comprehensive enough to include the character of a 
marriage, as being, for instance, void or voidable,^ or poly¬ 
gamous as opposed to monogamous. In a leading case, Lord 
Greene was at pains to distinguish formal from essential 
validity, and to propound that the latter is governed by 'the 
law of the matrimonial domicil in reference to which the parties 
may have been supposed to enter into the bonds of marriage’.'^ 

Marriage, though universal, is heterogeneous relationship 
in the sense that its consequences are not uniform throughout 
the world. Perhaps its one common feature is the consensual 
union of a man and a woman. How the consent is registered, 
whether in this or that form, is of no great significance. Of 
greater importance is the nature or character of the union once 
it has been brought into existence, and in this respect there 
is no uniformity. The consequences of the union, whether it 
excludes other wives, whether it is terminable and if so by what 
methods, what rights, powers and capacities it vests in the 
parties—all these essential matters which define the nature of 
the relationship are subject to widely different principles in 
different legal systems. They are matters that affect in the most 
intimate fashion not only the personal relation of the parties in 
their daily existence, but also the community in which they 
live, and therefore it seems only rational that they should be 
determinable by the law of the country where the parties, in 
fulfilment of their original resolve, have established their 
matrimonial home. This, indeed, was the decision reached in an 
early Canadian case.^ 

As against this view it may perhaps be objected that a woman 
domiciled in England is incapacitated from contracting a poly¬ 
gamous marriage. That branch of private international law 

^ Harvey v. Farnie (1882), 8 ,App. Cas. 43 at p. 50. 
^ In re LucFs Settlement Trust, [1940] 864 at p. 894, per Scott L.J. 
^ De Reneville Y, De Reneviile,\if^^%^ 100. 
^ Ibid., at p. 114. 
s Connolly v. Woolrlck and Johnson (1867), ii Lower Canad. Jurist 197; 

appd. suS nom Johnson v. Connolly (1869), i Revue Legale 253 (Quebec). 
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dealing with capacity to marry, however, is irrelevant in the 
present context, for as Foote has convincingly shown the only 
incapacities properly so called are those of the infant and the 

person of unsound mindA 
Another possible objection, based on the analogy of the rule 

that forbids a marriage within the prohibited , degrees,^ is that 
a person, if domiciled in England, is forbidden to contract a 
polygamous union. This analogy, however, is false,^ and so far 
as is known there is no independent rule of English law render¬ 
ing such a union illegal or void, though conceivably one might 
be constructed on the ground of public policy. Indeed, in 
Risk V, Risk^ Barnard J. refused to declare that a polygamous 
marriage contracted in Egypt by a woman domiciled in Eng¬ 
land was void. What is, of course, true is that if a person, 
having contracted such a union, remains domiciled in England, 
then any question dependent upon the validity of his marriage 
and determinable by English domestic law must be answered 
on the footing that the marriage is void. This is presumably 
the explanation of the controversial case of In re BethelL^ 

The present submission, that the nature of a marriage is 
on principle determinable by the law of the matrimonial domicil, 
not by the lex loci celebrationis^ is autho¬ 
rity. Thus, at the beginning of the nineteenth century. Lord 
Brougham expressed himself as follows: 

‘An Englishman, marrying in Turkey, contracts a marriage of the 
English kind, that is, excluding a plurality of wives, because he is an 

Private International Law (5tli ed.), pp. 98-100, 383-4. Infra^ p. 327. 
2 p. 353. 
^ It has been said, for instance, that: ‘If a domiciled Englishman cannot marry 

his divorced wife’s sister .. . even in a country where such marriages are lawful, 
and even if the woman is domiciled there, it follows a fortiori that he cannot, 
merely by going to a country where polygamy is lawful, contract a valid poly¬ 
gamous marriage’; Dicey p. 277. But surely these two situations are not in pari 

materia. A rule which forbids A to marry B is scarcely germane to the inquiry 
whether his marriage with C is monogamous or polygamous, there being no 
question of prohibited degrees. 

^ [1951] E- 50* 

^ (1887), 38 Ch.D. 220, Society of Comparative Legislation Journal (2nd 
series), p* 386. In one case, where a woman domiciled in England married in 
London according to Mohammedan forms an Indian Moslem who already had 
one wife, Chitty J. said: ‘It was not a marriage binding on any spouse of English 
domicil, the reason being that it was not intended to be a marriage’, In re Ullee 

(1885), 53 L.T. (n.s.) 111. What he presumably meant was that it was not 
intended to be a monogamous marriage, for, citing v. Eyde {supra, p. 303), 
he proceeded to say that it could not attract English matrimonial remedies. 
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Englishman and only residing in Turkey and under Mahometan law 
accidentally and temporarily, and because he marries wdth a view of 
being a married man and having a wife in England and for English 
purposes; consequently the incidents and effects, nay, the very nature 
and essence, must be ascertained by the English and not by the Turkish 

law.’^ 

In more recent years, Denning L.J., as he then was, pursued 
much the same line of reasoning when dealing specifically with 
the case where a person whose lex domicilii recognizes only 
monogamy marries another whose lex domicilii is founded on 
monogamy. 

When an Englishwoman marries a man of a polygamous race at a 
register office in"^mpand intending to set up home here^ the substantia! 
validity of the marriage, as well as its formal validity, depends on ,the 
personal law^pf th^ wife, and not on the personal law of the husband- It 
is a condition of the marriage that it should be monogamous. Suppose 
that the couple afterwards change their minds and go to live in the 
husband’s homeland and he takes to himself another wdfe, as he may 
lawfully do there; the English wife cannot sue for divorce in England. 
She mi^t bring her suit m his homeland, but she cannot succeed in it 
because polygamy is there permitted. Has she then no remedy ? I say she 
clearly has a remedy in our courts. It was a condition of the marriage, 
imported by her personal law, and accepted by him, that the man should 
not take to himself another wdfe during the lifetime of the first. When 
the man took a second wife, that condition was broken and the marriage 
was voidable at her instance in our courts for failure of the condition. 

‘Now take a case where an Englishwoman domiciled here marries 
a man of a polygamous race in his homeland by the ceremonies of his 
country, intending to live with him there^ well knowing that she is entering 
into a marriage that is potentially polygamous'd the substantial validity of 
that marriage depends on the personal law of the husband and not on 
the personal law of the wife.^ The marriage is valid by the law^ of that 
country and is, I should have thought, valid here. There was no con¬ 
dition of the marriage that it should be monogamous. If he in his own 
country takes to himself another wife, the English wife cannot com¬ 
plain. She could not ask in these courts for the marriage to be avoided. 
So also, if she while in Englandj marries a man of a polygamous raciy in¬ 
tending to go to live with him in his homelandj knowing what marriage 
means in that countryy there would be no condition that it should be mono- 
gamousy and the marriage ivould not be made on that basts f and she could 
not complain if he there took another wife.^ In re Bethells supports 

^ Warrenderv, Warrender 2CI, & F. 4.^^^ 

^ Italics supplied. ^ Such a case was Risk v. Risk, [1951] P. 50. 
^ These words were evidently not cited to Barnard J. in Maker v. Maker, 

[1951] 2 AIL E.R. 37. ^ (1887), 38 Ch.I). 220. 
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the view that the substantial validity of a marriage may depend on the 
personal law of one of the parties to it; but I am not sure that the deci¬ 

sion itself would be the same today. _ . 
‘The ca'Je where a domiciled Englishman marries a woman of a 

polygamous race should, I think, be determined on the same principles 

as I have stated for the common case.’ 

yil. CAPACITY TO MARRY 

I. Objections to the rule as commonly stated. 

Usual According to the traditional and still prevalent view (^p|..city 
view; law marrv is governed by what may conveniently be called the 

dual domkiUoctrine, This prescribes that a marriage is invalid 
party must unless accordiiig to the law of the domicil of both contracting 

parties at the time of the marriage, they each have capacity to 
contract that particular marriaged This is said to be ^ true 
whether the incapacity is ‘absolute’, i.e. one^which forbids a 
person, such as an infant, to marry anyone; or ‘relative’, i.e. one 
which forbids two individual persons, such as an uncle and 

niece, to marry each other.^ 

Under this doctrine, a marriage, for instance, between a man of the 
Jewish faith domiciled in Russia and a woman of the same faith domi¬ 
ciled in England, the latter being his niece, is irivalid, since a mayiage 
between persons so related, though permissible in Russia, is prohibited 

by English law.^ 

The doctrine would be comparatively innocuous if the expres¬ 
sion ‘the law of the domicil of each party’ were construed to 
mean, not the rule that would be applied in that domicil to a 
purely domestic case, but the rule applicable to the particular 
marriage in question, i.e. to one containing a foreign element. 
A domestic rule, such as one forbidding a marriage between a 
man and his niece, need not be inevitably extended to a conflict 
of laws case where, for instance, the niece, though domiciled 
at present in England, proposes to marry a man domiciled in 
Russia and to cohabit with him in that country. In such a case 
an English court might conceivably decide that this particular 

' Dicey, pp. 249 et seqq.; Wolff, pp. 31?-7; Halsbury’s Lam of England, 
vol. 7, p. 124. , 

^ Westlake, s. 21, p. 57. What Westlake calls a ‘relative’ incapacity is not an 
incapacity in the true sense. ‘That is rather a question of illegality than of 
capacity’; V. [1908] P. 46, at p. 74. See p. 327. 

^ 34 Transactions of the Qrotius Society^ 100, 
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rule of the lex dofnicilii does not apply to a marriage which is 
primarily the concern of Russian lawA 

Ifj howeveFj 'the law of the domiciT means, as in practice 
it is in this context taken to mean, the internal law of the 
countr}' concerned, the application of the dual domicil doctrine injustice 
may produce a result that is calculated to shock the conscience 
of all save the most obstinate of doctrinaires, /;-/ re P^ne^ affords^,) 
a good example of this. 

xAn English testatrix, who died in 1884, left a sum of money on trust 
'for her daughter^ IV^ for life, and, if she died leaving any child or 

children surviving, then on trust for her absolutely. 
Wmzs a British subject domiciled in England. In 1875 she travelled 

to Germany and married If, her deceased-sister’s husDand, a„ German 
subject. H had lived in England for some time shortly before the 
marriage,^ and he and his wife continued to live there until their re¬ 
spective deaths. _He died in IQ19, she died some twenty years later. 

One daughter of the marriage survived 

In these circumstances the legacy to W w^ould not become 
absolute unless the surviving daughter was her legitimate 
child, for the rule is that a reference in a will to a 'child' means 
a legitimate child only, unless a different intention can be 
collected from the context,^ Whether the daughter w;as_lggiti- 
mate depended upon whether the marriage in j^^'75 was valid. 
Atlhat time a marriage between a woman and her deceased 
sister's husband was prohibited by English law, but allowed by^' 
German law. Benngtt J. adopted the dual domicil doctrine,a|idr' 
held the marriage to be vm(3/becausep£the.inc^A^ity attachingl 
to /Sunder li“er pre-marriage lex domkiliL 

In the circumstances the decision, though not the ratio 
decidendi^ was unexceptionable, since the parties intended to 
establish, and did in fact establish, their matrimonial home in 
England. It was, therefore, for English law to determine the 
desirability of their marriage. But the dual domicil doctrine 
pays no regard whatsoever to the count.ry where the parties 
cohabit as husband and wife. The doctrine would have re¬ 
quired Bennett J. to reach the same decision had the parties 
lived together in Germany for the rest of their lives without 
once returning to England. Had this been the case the woman 
according to German standards would have been a lawful wife 

^ Q,i. Logical and Legal Bases of Conflict of Laws^ 

pp. 444 et seqq. 
^ [1940] Ch. 46. For a'detailed analysis see 56 L.Q.R. 514 et seqq. 
^ See the facts as reported (i94^)> L.T. 266, 267* Infray p. 4G* 
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and a respectable member of society. Under the dual domicil 
doctrine, however, despite her abandonment of England, she 
w'ould have possessed the status of a concubine and her sm 
would inexorably have been communicated to her children. A 
doctrine which can work such havoc with human happiness 
and which is so out of harmony with what the reasonable inan 
would expect is suspect. It is not common sense and for timt 
reason alone is probably not part of the common law. As^will be 
suggested later, it is sociologically unsound, wrong in principle, 
and in practice ineffectual in the sense that in the majority of 
cases its apparent object can be frustrated without difficulty. 
IVIoreover, in the confused state of the authorities it is more than 
doubtful whether it represents the law of England. 

Rmivsew It is Submitted that the correct doctrine is that which sub- 
based on questiou of Capacity to what may briefly be termed the 

moSi law of the intended^ matrimonial home. More fully stated, the 
home is this. 

The basic presumption is that capacity to marry is governed by the 
law of the husband’s domicil at the time of the marriage, for normally 
it is in the country of that domicil that the parties intend to establish 
their permanent home. This presumption, however, is rebutted if the 
reasonable inference is that the parties at the time of the marriage in¬ 
tended to establish their home in a certain country and that they did in 
fact establish it there. 

Lexhd At first sight, it may seem paradoxical that the governing 
ceiehra-should depend upon a subsequent event—the place where 

cannot be the conjugal homc is set up. It must be stressed, however, that 
disregarded qucstion whether a marriage is void for incapacity arises 

after, generally long after, its solemnization, so that it will be 
known whether the pre-marriage intention of the parties with 
regard to their future domicil has in fact been fulfilled. This 
theory of the intended matrimonial home does not, of course, 
imply that the law of the place where the marriage is actually 
celebrated is to be disregarded. That would be impossible. 
Obviously no system of law can allow the use of its procedure 
for the contracting of unions which it considers to be void 
owing to nonage, incest or any other reason. Therefore, the 
authorities in any country will justifiably forbid the celebration 
of a marriage if the parties do not possess capacity according to 
the local law. 

Evaluation/ Postponing for a moment a consideration of the actual deci- 
the question may now be asked'—^What are the respective 

I merits of the two rival doctrines ? 
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It is submitted that on sociologkal^^ grounds the .doctrine j)f (») Sodo- 
'■ the dual domicil is iiiferio£to tharof the intended^matrimonial grounds 

^ .home. Marriage is an institution which closely concerns theu 
public policy and the social morality of the State. In the words 
of Lord Penzance: 

Tt confers a status on the parties to it and upon the children that issue 
from it. Though entered into by individuals it has a public character. 
It is the basis upon which the framework of civilized society is built; 
and as such is subject in all countries to general laws which dictate and 
control its obligations and incidents, independently of the volition of 
those who enter upon it.’^ 

The general laws wLich dictate its incidents, however, vary 
not inconsiderably in different countries, and where a woman 
domiciled in one country marries a man domiciled in another 
the question naturally arises—Which State is to control the 
incident of capacity? Which State is in the nature of things 
entitled to demand pre-eminent consideration for its code of 
social morality? The obvious answer wmuld seem to be—the 
State In which the parties set up their home. 

A rule for the choice of law, such as that imposed by the dual 
domicil doctrine, commands little respect if it is framed with¬ 
out regard to its impact upon the social life of the community 
that will be most intimately affected by its operation. It seems 
reasonably clear that whether the intermarriage of two persons 
should be prohibited for social, religious, eugenic or other like 
reasons is a question that pre-eminently, if not exclusively, 
affects the community in which the parties live together as 
man and wife. Dealing with the case where the wife takes up 
her residence in the State in which the husband had his pre¬ 
marriage domicil, an acute American commentator has sum¬ 
marized the position in these words: 

Tt seems almost too clear for argument that the law of that State 
ought to be applied in determining the capacity to marry, since that 
State is the only one actually concerned socially with the marital status 
of the two people involved.’^ 

It is the law there in force w’-hich more than any other law is 
entitled to pass judgment upon the propriety or impropriety 
of the union. To take even the extreme case of an absolute 

^ MordauntY, Mordauni (1870), L.R. 2 P. & D. 103, 126. 
^ Cook, Logical and Legal Bases of Conflict of La‘svs, p. 448. See also the state¬ 

ment of Lord Sorn in Bliershach v. M^Ewen (1959), S.L.T. 81 at p, 89 (Court 
of Session). 
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incapacity, if an English girl fifteen and a half years of ap 
contrary to the law of England, marries a foreigner domiciled 
in a country whose law permits marriage at this early age, it 
may be doubted whether it is justifiable to regard the union 
as void. The social life of England is unaffected, for the girl 
proposes to sever her connexion with this country. It has, 
indeed, been objected that this is to minimize the value that the 
girl possesses in her pre-nuptial dornicil. It is alleged that an 
unmarried woman is without question of value to the State 
in which she lives, of which she is a useful citizen, and to the 
social and economic resources of which she may contribute as a 
worker, as a householder, as a tax or rate-payer; and ultimately, 
if married to a domiciliary of that state, as a mother . ^ To this 
it may be answered that paternal government, though tiresome, 
is bearable if kept within reasonable bounds, but that to treat 
a female subject, not as a person whose happiness deserves 
promotion, but as an economic and fecund asset to be retairied 
at all costs, represents a somewhat lamentable philosophy of life, 

(ii) Prin- Apart from sociological considerations, pri^le alone seems 
y cipie |;q demand that where the parties are domiciled in different 

countries before their marriage questions of the essential 
validity of the union, including their personal capacity, should 
be governed by the law of the place establish their 
joint home. This is not incompatible with legal doctrine.^ A 
close analogy is to be found in the rules for the choice of law 
concerning contracts in general. Here the rule is that capacity 
is governed by the law of the country with which in fact the 
contract has the most substantial connexion.3 Moreover, if 
performance is to occur wholly in a country different from that 
in which the contract was made, it is normally the law of the 
place of performance that governs. The identity of the country 
with which the contract to marry is most substantially con¬ 
nected or in which it is to be performed admits of no doubt. 

‘A connection,’ said Lord Brougham many years ago, ‘formed for 
cohabitation, for mutual comfort, protection and endearment, appears 
to be a contract having a most peculiar reference to the contemplated 
residence of the wedded pair; the home where they are to fulfil their 
mutual promises, and perform those duties which were the objects of 
the union; in a word their domicil.’^ 

^ Graveson, Journal of Comparaiwe Legislation and International Law, vol. 
XX, Part I, p. ,62. 

^ See ibid,, at pp. 60 et seqq. ^ Supra, ip. 
^ WarrenderY, Warrender 2 CL k F. 488, 536. It has, indeed, been 
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Dealing with the normal casCj where the wnfe moves to the 
domicil of her husband, Savign}" expresses the true doctrine 
with considerable forced 

‘There is no doubt’, he says, ‘as to the true seat of the marriage rela¬ 
tion; it must be presumed to be at the domicil of the husband, who, 
according to the ia\¥S of all nations and of all times, must be recognized 
as the head of the family. For this reason, too, the territorial law oi 
every marriage must be fixed according to it; and the place away from 
the domicil where the marriage may be celebrated is quite immaterial.^ 

‘Many doubt this last proposition, because they regard marriage as an 
obligatory contract, but are accustomed in such contracts to regard the 
place where they are made as determining the local law. The first of 
these two views is false, because marriage has nothing in common with 
the obligatory contracts. If, brnwever, it w^ere true, it w^ould not lead us 
to the place where the marriage originated as the criterion of the local 
law, but rather to the place of performance. But assuredly it is only the 
domicil of the husband that can be the place of the performance of the 
duties arising from marriage.^ 

‘From this standpoint a number of legal questions in regard to 
marriage are to be examined. 

‘i. The conditions of the possibility of marriage, or (viewed from 
the other side) the impediments to marriage, are founded partly on the 
personal qualities of each of the two spouses separately, partly on their 
relation to one another. According to general principles, it may be 
supposed that the personal capacity of the wife is to be judged according 
to the law of her home. But the laws that here come into operation rest ■ 
on. moral considerations, a.nd have a strictly positive nature; and there¬ 
fore the hindrances to marriage which are recognized in the domicil of 
the husband are absolutely binding, without respect to the differe,nces 
which may exist at the home of the wife, or at the place w^here the 
marriage is celebrated. This rule holds, in particular, in regard to the 
forbidden degrees, and the obstacles founded on religious vows.’ 

As a practical working rule the dual domicil doctrine is (m) v/' 

jllusojry, since a woman can avoid a law which forbids her to 
marry a particular person by acquiring a domicil prior to the ness 
marriage in a country where no such prohibition exists. One 
apparent object of the rule is to impose upon a woman domiciled, 

suggested by Mr. Sykes that the appropriate law to govern the essential validity 
of a marriage, including the capacity of the parties, is the proper law of the con¬ 
tract to marry, i.e. ‘the law of that country with which the contract has the most 
real connexion’; 4 ^ C.L.Q. 168. Surely, this is only another w^ay of expressing 
the doctrine of the intended matrimonial domicil. 

^ Private International Law, Guthrie’s translation, s. 379, p. 240- 
^ But see p. 316. 
^ To the same effect see Huber, De Conflktu Legum, s. 10. 
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sav in England the English rules relating to the prohibited 
dirlL She is not in,S alia to mar.7 her uncle though he 

be domicled in a country where the umon .s lawful. Such 
S- be Ih^design of the doctrine, but such .s not necessardy 
Ae result If the marriage is celebrated m England or m some 
counm other than thatin which the parties mtend to live ne. 
aH tSe when she still possesses an English domic.1, the object 
S the doctrine is achieved, for the marriage is void. But the 
ImL, if well advised, will adopt different tactics. As we have 
Teerthe briefest residence in a country constitutes dom.a! if 
kis intended to be permanent.- The emigrant acquires a New 
South Wales domicil the moment that he sets foot on shore at 
Sydney Therefore the way of escape from an _ unpleasant 
situation open to our hypothetical Englishwoman is to marry, 
not in England, but in her fiance’s country. Immediately upon 
her arrival there with the undeniable intention of remaining 
there for the remainder of her rnarried life, her English domicil 
will be lost and her marriage will be valid even according to the 
dual domicil doctrine. It is difficult to feel enthusiasm for a 
doctrine under which the all-important question of marital 
status can be affected by tactics of this descriptmn. One of the 
arguments advanced in its favour is that ‘the incidence of status 
cannot be affected by the interition of the parties ^ but this, 
though generally true, seems in the present context a htue 
out of touch with realities. By contrast, the_doctrine_qf_:^ 
intended matrimonial home, whatever its other defects may be, j 

is at any rate not open to evasion. 
Conclusion The concliision is that the rival claimsojlhe^m^do^ 

v/ must stand or fall by the answer to the simple question Should 
the law of the country where the parties live together as 
husband and wife in accordance with their pre-marriage in¬ 
tention be allowed to determine once and for all whether they 
possess the status of married persons ? It is_submit^d that this 
purelyj^nr.inlop-ical question should be an^wered^ 

Severdobpctim^ 
advanced against this view. But this is true of any particular 
rule, for an ingenious mind can always suggest circumstances 
in which its application will be difhcult or its operation unfair. 
Suppose, for instance, that the parties do not in fact establish 
their matrimonial home in the country intended by them at 
the time of the marriage. Or suppose that at the time of the 
marriage they have not chosen the country t)f their future 

^ Supra, p. 173. ^ Dicey, p. 251. 
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residence. Or suppose that they change their minds after the 
marriage. Does the question of their status^ ask the critics, 
remain undecided? These objections, however, largely disap¬ 
pear if it is remembered that in cases of doubt the lex domicilii 
of the husband at the time of the marriage must prevail. In the 
majority of cases it is in that domicil that the parties intend to 
settle and do in fact settle. In the exceptional case where they 
determine to make their home in the wife^s domicil or in some 
third country, there is no practical objection to allowing the law of 
their chosen country to govern their status, always provided, 
however, that their intention is proved by convincing evidence 
and is in fact implemented. 

Moreover, as we have seen, the question whether a marriage views 
is void for want of capacity generally arises in a suit for nullity 
at a time when there is no difficulty in identifying the matri- Commis- 

monial domicil. The Royal Commission on Marriage and Carriage 
Divorce, at any rate, was not impressed by the alleged practical and 
difficulties, for it proposed that the draft code upon the private 
international law of matrimonial causes should contain the 
following provision in the section dealing with the jurisdiction 
of the English court to annul a marriage alleged to be void: 

Tf the marriage is alleged to be void on a ground other than that of 
lack of formalities, that issue shall be determined in accordance with the 
personal law or laws of the parties at the time of the marriage (so that 
the marriage shall be declared null and void if it is invalid by the personal 
law of one or other or both of the parties) j provided that a marriage 
which was celebrated elsewhere than in England or Scotland shall not 
be declared void if it is valid according to the law of the country in 
which the parties intended at the time of the marriage to make their 
matrimonial home and such intention has in fact been carried out.’^ 

This proposal, by introducing an alternative test, would go a 
long way towards mitigating the hardships that arise under 
the dual domicil test. 

rule as deducible from the 'English decisions. We must Relevant 
now discard theory and ascertain whether there is judicial 
authority in England for the view that capacity to marry is with doc- 

governed, not by the pre-marriage lex do‘^^^o^ each party, 
but by the law of the intended jhatrimonial home. The rele- moniai 

vant decisions,2 it is submitted, are compatible with the view 

^ Cmd. 9678, p. 395. For the commentary on this proposal see ibid., at 
pp. 234-5. 

^ Mette V. MelU (1859), i Sw. & Tr. 416; Brook v. Brook (1861), 9 H.L.C. 
193; Soi^omayorv. De Barros (No. i) (1877), 3 P.D. I; (No. 2) (1879), 5 P.D. 

T 825106 
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that whether a marriage is void on the ground that it is de¬ 
finitely prohibited by one or more of the legal systems affecting 
the parties, must be decided in accordance with the law of the 
matrimonial home. It will be seen that in each case the decision 
would have been the same had it been squarely based upon the 
exclusive application of the law of the matrimonial home. Also, 
that in only one of the judgments is express and clear approval 

given to the dual domicil doctrine.^ 
In Brook vyBfooky^ the case so confidently cited by those 

who refer capacity to the respective personal laws of the parties, 

the facts ivere fhese: 

A marriage was celebrated in Denmark between a domiciled Eng¬ 
lishman and his deceased wije^s sister also domiciled in England, such 
marriage being legal by Danish law, but illegal at that date (1850) by 

English law. 

The House of Lords.held th^' the marriage was void, since its 
validitylnSsTBr^Iermin^^ law which was the lex 
domicilii of the parties. We must not, however, be misled into 
thinking that by this the court regarded the lex domicilii of 
each party before marriage as a relevant factor. A careful 
reading of the speeches seems to show that English law was 
chosen, not because it was the lex domicilii of each party before 
marriage, but because England was the country in which they 
both intended to retain, and did in fact retain, their former 
domicils. Thus Lord Campbell stated the position as follows: 

‘But while the forms of entering into the contract of marriage are 
to be regulated by the lex loci contractus^ the law of the country in which 
it is celebrated, the essentials of the marriage depend upon the lex 
domicilii^ the law of the country in which the parties are domiciled at 
the time of the marriage, and in which the matrimonial residence is 

contemplated^ . . . 
‘But I am by no means prepared to say, that the marriage now in 

question ought to be or would be held valid in the Danish courts, proof 
being given that the parties were British subjects domiciled in England, 
that England was to be their matrimonial residence^ and that by the law 
of England such a marriage is prohibited. The doctrine being estab¬ 
lished that the incidents of the contract of marriage celebrated in a 
foreign country are to be determined according to the law of the 

94; In re Booczelli^ [^902] i Ch. In re De Wilton^ [1900] 2 Ch. 481; In 
■re Faine^ [1940] Ch. ^61 PugA v. PugA, [1951] P. 482, 680. 

In re Paine, supray p,infra, p. 
2 (1861), 9 H.L.G.193. 
^ Ibid., at p. 207,Lord Campbell. 
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country in which the parties are domiciled and mean to reside^ the conse¬ 
quence seems to follow that by this law must its validity or invalidity 
be determined.’^ 

More important are the remarks which Lord Campbell 
made about Warrender w IVarrendeTs^ for that was a case where 
a domiciled Scotsman had married a domiciled Englishwoman 
in England^ with the intention, however, of establishing his 
matrimonial residence in Scotland. The case, w^hich was con¬ 
cerned with the effectiveness of a Scottish divorce, raised no 
question of capacity, but the conclusion forced upon one after 
reading the following passage is that Lord Campbell regarded 
the law of the matrimonial home as the determining factor in 
all matters relating to marriage except formalities. He said: 

‘But your Lordships unanimously held that as Sir George Warrender 
at the time of his marriage was a domiciled Scotchman, and Scotland 

was to he the conjugal residence of the married couple, although the law 
of England wTere the marriage was celebrated regulated the cere¬ 
monials of entering into the contract, the essentials of the contract 
were to be regulated by the law of Scotland. . . .’2 

Decisions to the same effect as that in Brook v. Brook were 
given in the next group of cases, namely, Sottomayor v. De 
Barros (No. i);^ In re De Wilton'I and In re Bozzelli.^ In each 
of these cases the parties had a common pre-marriage domicil, 
and in each that domicil was the one in which, in accordance 
with the intention of the parties, the matrimonial home was 
established. In fact the Court of Appeal in the Sottomayor Case 
expressly said that their decision must not be relied upon as an 
authority for a case where the parties had different domicils. 

Mette V. Mette'^ is the earliest decision on this matter in which 
thepaffieTw^e domiciled in different countries prior to their 
marriage. 

A domiciled Englishman contracted a marriage in Frankfort with 
his deceased wife’s half-sistew a domiciled Germai> woman. This 
marriage, prohibited by English law but validby'^^^rmarr lawq was 
held to be void. 

This decision does not conclude the controversy, since it is 
compatible both with the dual domicif doctrine and the doctrine 
of the intended matnihonidEomElH^EFlmn was domiciled in 
England until his death, both parties contemplated a matri¬ 
monial residence in England, and therefore English law, as 

^ At p. 213, per Lord Campbell. * (^S35)y 2 CL & F. 488. 
3 Atp. 212. ^ (1S77), 3 P.D. I. 5 [^900] 2 Ch. 481. 
^ [1902] I Ch. 731, 7 (1859), I Sw. & Tr. 416. 

Lord 
Campbell’s 
view 

Mette V. 
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beine the law of the matrimonial home, was the appropriate 
legafsystem to determine the matter. _In the words of the judge, 
the husband ‘remained domiciled m this country, and the 
marriage was with a view to subsequent residence in this 
countr?’. Nevertheless, although the result reached is in accord 
with the present submission, the ratio decidendi is perhaps a little 
doubtful After remarking that ‘there could be no valid contract 
unless each was competent to contract with the other , words 
which suggest a preference for the dual domicil doctrine. Sir 
Cresswell Cresswell finally concluded that since the husband 
had remained domiciled in England, and the marriage was with 
a view to subsequent residence there, the English prohibition 

W'as necessarily operative.' r i,- i 
The next case on the subject is In re Paine, the facts of which 

have already been given.^ Bennett J. expressly decided it on the 
basis of the dual domicil doctrine, but the result was exactly 
what it would have been had he applied the doctrine of the 
matrimonial home. Since England was the country where 
the wife was domiciled, where the man was resident betore the 
marriage, where they intended to reside together and where 
in fact they resided throughout their married lives, the decision 
that English law must prevail could scarcely have been diflPerent. 

Vugh v.f Xhe only case which has raised a^^estbjQjQfj^^ in the 
and correct.se^ii^ of the term is ^ugh where 

y Ithe facts were these: 

British officer, domiciled in England but stationed in Austria, 

’ /married a Hunyariarvfiirl in Austria in 1Q46. The girl, whose domicil 
^ ' of origin wai”Hurlgarian, had gone to Austria with her parents to 

escape from the Russian advance. She was only fifteen years of age and 
therefore, if her capacity was to be governed by English domestic law, 
the marriage was rendered void by the Age of Marriage Apt which 
prohibits a marriage ‘between persons either oEwhom is under the^e 
of sixteen’. By both Hungarian and Austrian law the marriage was 

The wife submitted that the marriage was void for want of 
capacity, first because the husband was a British subject with 

’ I Sw. & Tr. at pp. 423, 424. 
2 [1940] Ch. 46, supra, p. 315. This decision is at first sight difficult to recon¬ 

cile with that of Romer J. in re Bischoffsheim v. Bischoffsheim, [1948] Ch. 79, 
infra, p. 42 X, where, however, the question of the legitimacy of the children was 
held not to depend upon the validity of their parents’ marriage. 

3 [1951]?. 482. 
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an English domicil and therefore bound by the Act; secondly 
and alternatively, because the essential validity of the marriage 
was determinable by English law as being either the lex domi¬ 
cilii of the husband or the law, of the country of the proposed 
matrimonial home. ^arce''""'J. ^ granted ,^_a„.decree.pf_^ nullity, 
hpldingThat .the wife wa^entitied to succeed.o.n both submis- 

.sions. The Act, he said, w'as intended to affect 'all persons 
domiciled in the United Kingdom wherever the marriage 
might be celebrated’A He also agreed with the second sub¬ 
mission, 'since by the law of the husband’s domicil it was a 
marriage into wKich he could not lawfully enter’.- This passage, 
coupled with the citation of In re Paine^^ undoubtedly suggests 
that the learned judge applied English law as being the lex 
domicilii of the husband before marriage, but the fact remains 
that the decision is compatible with the doctrine of the intended 
matrimbh ial™'3omiciL 

‘At all the materia! times it was the husband’s intention after his 
service abroad to settle down with his wife in England. On October 
I oth, 1948, a child was born. In June, 1950, they paid a short visit to 
England, and in October, 1950, they came to England permanently.’^ 

It may be objected with force that none of these decisions is Sommayor 
conclusive in favour of the law of the matrimonial home, since 
each one is open to the construction that the lex domicilii re¬ 
ferred to was the lex domicilii of each partyv In fact it must be 
admitted that in In re Paine the judge did not address his mind 
to the future matrimonial home, but applied English law as 
being the lex domicilii of the woman prior to her marriage. 
Nevertheless there remains one decision which, on the facts 
though not on the reasoning, is a more convincing authority 
for the view now being advocated. This is Sottoma-^or 
^arros (No. 2),^ where ^ 

a domiciled Englishman married in England his first cousin^ aJomiciled 
^ortMguese. The law of Portugal prohibitedT^rmmap betweenTirst 
cousins in the absence of a Papa! dispensation. 

If it is true to say that a marriage is invalid where either party 
is incapacitated by his or her personal law, the decision in this 
case should have been adverse to the legality of the union, but 
Sir James Hannen held that it constituted a valid marriage. It 

' [1951] P- +93- ^ Ibid., at p. 494. 3 Supra, p. 315. 
♦ [1951]?., at pp. 482-3. 

^ (i®79)> 5 94- See also Ogden v. Ogden [1908] P. 46. 
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must be admitted that he did not base his decision upon the 
matrimonial residence of the parties in England, but upon^^^th^ 
fact that the lex loci celebrationis was English, Impressed by the 
injustice which might be caused to ou^ own subjects if a 
marriage were declared invalid on the ground that it for¬ 
bidden"^'by the law of the domicil of one of the parties V he 
refused to give effect to the prohibition imposed upon the wife 
by Portuguese law. Xhe decision has never been overruled. 
How, then, is it to be rendered compatible with the dual 

"domicil doctrineThe difficulty's usually surmounted by 
^ framing an exception to that doctrine. It is stated as follows in 

the leading text-book: 

'The validity of a marriage celebrated in England between persons 
of whom one has an English, and the other a foreign, domicile is not 
affected by any incapacity which, though existing under the law of such 
foreign domicile^ does not exist under the law of England. ^ 

In other words, capacity must be tested by the lex domicilii of 
each party, but when one of them has an English domicil a 
foreign incapacity affecting the other and unknown to English 
law must be utterly disregarded if the marriage takes place in 
England. This suggested rule has been stigmatized as ‘un¬ 
worthy of a place in a respectable system of the conflict of 
Lawh^ What is equally true is that it makes nonsense of the 
dual domicil doctrine. 

What is What, then, is the effect of these authorities We have seen 
the effect in cach One it was a matter of indifference to the actual 
^^isions? result which of the two rival doctrines was applied, but that in 

the doctrine of the 
matrimonial_hqme^may have been the basis of the decision.^ 
WEicE of these doctrjnesmpfesdnfs the law ? We have suggested 
various reasons for preferring the latter, but that is of little 
consequence compared with the interpretation that the Court 
of Appeal is likely to put upon the decisions. 

So-called Before attempting this forecast, it will be helpful to analyse 
mature of the so-called incapacities that have occupied the 

ciuestion of attention of the courts, for this will disclose the particular 
TaTity ^he marriage contract that is affected and the proper 

^ Ibid., at p. 104. 
^ Dicey, p. 264. In addition to Sotiomayor y. De Barros 2) (1879), 5 

P.D. 94, the exception is supported by dicta, Ckeiti y. Ci/?///, [1909] P. 67, 
81—88; V. [1908] P. 46, 74-77. 

2 Fakonbffdge, p. 711. 
Supra, p. 322. 
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law to which they are subject. All the relevant cases^ except 
Pugh V. Pugkj have been concerned with prohibited marriages, 
and in the present account they have been discussed on the 
basis of capacity. Foote, was of opinion that The only logical 
incapacities ivhich exist in English law are those occasioned 
by infancy and insanity V and he expressed the view, shared 
by the Court of x4ppeald that it is a misuse of language to 
regard the universal prohibition of an act as the imposition 
of an incapacity. He illustrated his view as follows: 

‘Where a deprivation or a prohibition is general in its effect, it im¬ 
poses no incapacity upon any one. It does, however, occasionally happen 
that a prohibition, which is in reality universal, is apparently particular^ 
and that a man is prohibited from a complex act which seems at first 
sight to be one permissible to others. For example, ^ (before the Act 
of 1907) wished to marry 5, his deceased -wife’s sister, but the English 
law prohibited him from doing so. Inasmuch as C, D, E, &c., might 
marry if they and she liked, xf may be said, in a certain loose sense of 
the term, to have been incapacitated by English law from that act. 
Strictly speaking, this is incorrect. Marriage with a deceased wife’s 
sister, the act in vf’s mind, w^as universally prohibited by English law, 
and neither J nor anybody else might do it. It is true that any other man 
not similarly related to her might marry By but if any other man married 
her, he would not be doing that prohibited act which J desired to do. 

capacity, therefore, was not in any way affected by the prohibition.’s 

If this view is correct, as it appears to be,^ the so-called relative 
incapacities affect the legality or the essential validity of a 
marriage, and it was on this footing that the House of Lords 
decided Brook v. Brook. In that case Lord Campbell expressly 
said that his opinion did ‘not rest on the notion of any personal 
incapacity to contract such a marriage’, but ‘on the ground 
of the marriage being prohibited in England as contrary to 
God’s law’;S and in none of the speeches does the word 
‘capacity’ once occur. Indeed, even if Foote’s analysis is un¬ 
sound, it seems obvious that capacity can only be classified 
as going to the essence of the marriage contract. In any event, 
therefore, the law that governs the essential validity of a 
marriage must also govern inter alia the question whether a 
marriage between X and T is permissible, for it can scarcely 

^ Private International Lam (5t}i ed.), p. 383. 
^ Ogden V. Ogien^. [1908] P. 46, at p. 74. 
3 Private International LawIQQ. 
^ But see contra, 46 305, note 100. 
5 (1861) 9 H.L.C. 193, 214. 
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be the case that certain elements of essential validity are 
governed by one law, but others by a different law. 

What law Thus the ouestion canvassed in the present discussion may be 
governs gtatcd Dcrhaps more accurately by asking What law governs 

the essential validity of a marriage.? The answer, no doubt, is 
' the law of the domicil, but as we have suggested it is not 

certain whether this refers to the matrimonial domicil or to the 
domicil of each party before marriage. Foote himself felt no 
doubt. ‘Inasmuch as the wife’s domicil becomes the husband s 
upon the marriage, it is the law of his domicil, not hers, which 
must in all cases be looked to. This appears a necessary con¬ 
clusion, but there is no express decision.’^ There is still no 
explicit decision, but there are judicial pronouncements of 
high authority in recent years which refer the legality or 
illegality of a marriage to the law of the matrimonial domicil. 

Lord fn the first of these, the Court 
Greene Appeal held that the essentiarvalidity of a marriage between 

a woman domiciled in England and a man domiciled in France, 
the parties having spent their married lives in French territory, 
fell to be governed by French law. If French law was chosen as 
being the law of the matrimonial home, the decision goes a 
long way towards supporting the contention put forward in 
these pages. The wife had petitioned the English court for a 
decree of nullity on the ground of the impotence of her hus¬ 
band, and in the passage that follows Lord Greene was con¬ 
cerned to ascertain the law that determined whether the alleged 
defect of impotence rendered the marriage void or voidable. 

He said: 
‘In my opinion the question whether the marriage is void or merely 

voidable is for French law to answer. My reasons are as follows: The 
validity of a marriage so far as regards the observance of formalities is a 
matter for the lex loci celebrationis. But this^ is not a case of forms. It is 
a case of essential validity. By what law is that to be decided.? In my 

^ Private International Law (5tli ed.), p. 3 84, note />. The summary appended 
to the 4th edition, which did not appear in the later edition, put the matter thus 
at p. 567: 

‘In the contract of marriage, the question, strictly speaking, is generally not one 
of the capacity or incapacity of the parties, but of the legality or illegality of the 
marriage. 

‘The law of the matrimonial domicil is the proper law to decide whether the 
marriage can, by the use of any forms, ceremonies or preliminaries, be elFected.’ 

2 ^ 947] ^^ similar statement by Bucknill L.J. in Casey v. Casey, 
[1949] P. 420, at pp. 429--30. 

2 i.e. the effect on the marriage of the impotence of one of the parties, see infra, 

PP-374-5- 
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opinion'by the law of France, either because that is the law of the hus¬ 
band’s domicil at the date of the marriage or (preferably, in^my view) 
because at that date it was the law of the matrimonial domicil in refer¬ 
ence to which the parties may have been supposed to enter into the 

bonds of marriage.’^ 

The second judgment which show^s a similar trend is that Denning 
of Denning L.J. in Kenward v. Kenwardd where he affirmed ^d* 
with no ambiguity that the 'substantial validity’ of a marriage 
contracted between persons domiciled in different countries is 
governed by the law of the country where they intend to live 
and on the basis of which they have agreed to marry. 

The justifiable inference, therefore, subject to what is said Conclusion 
in the subsequent paragraphs of this section, is that if the 
Court of Appeal has occasion to determine the capacity for inter¬ 
marriage of parties domiciled in different countries, it will 
prefer the reasoning of Lord Campbell^ and will assign the. 
question to the law of the intended matrimonial home. 

It must be admitted, however, that the Marriage (Enabling) 
Act, i960, which modifies the former rules of affinity 
which, perhaps, is the most startling enactment from a socio¬ 
logical point of view that has been passed for many years, has 
made it infinitely more difficult for the court to arrive at this 
conclusion although the case is one to which the Act does not 

apply. y ^ 
It has long been the rule that after the death of his wife a man changes 

may marry her sister, aunt or niece; and may also marry the 
wife of his brother, uncle or nephew after her husband is dead, law 
The Act of i960 has now eliminated the condition that the 
wife, brother, uncle or nephew must be dead at the time of the 
proposed marriage.^ Thus, for example, it is now permissible 
for a man to marry the sister of his divorced wife. 

Having made this change in English internal law, the Act ® 
lays down a rule for the choice oHaw by providing that no the choice 

such marriage shall be valid 'if either party to it is at the^time of kw 

of the marriage domiciled in a country outside Great Britain, 
and under the law of that country there cannot be a valid 

^ [1948] P. 100, at p. 114. See also Buclcnill L.J. at pp. i2i--2. In Poniicelji 

V. Ponticelii, [1958] P. 204, at p. 214, Sacks J. assumed that the personal capacity 
of a spouse is governed by ‘the kx domicilii which normally coincides with the 
law pertaining to the country of the husband’s domicil at the time of the marriage’. 

^ [1951] P. 124, 143-6; pp. 313-14. for a full citation of his view. 
^ p. 323. 
^ Marriage (Enabling) Act, i960, s. i (i). 
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marriage between the parties’.^ This rule, of course, is not of 
general application, but it embraces many of the so-called 
mcapacities that occur in practice and it cannot fail to influence 
decisions upon others that may occur. If? instance, a woman 
domiciled in England were to marry her father s brother, domi¬ 
ciled in a country where such a marriage is permissible, and 
if the parties were to establish their home in that country, it 
would be more difficult than formerly for an English judge 
to ig^nore the incapacity to which the wife was subject in her 
pre-marriage domicil. 

Generu Nevertheless, it is going a little far to suppose that an ad- 
dfectof tiic (controversial problem has been finally resolved tor 

uncei-ui"! every tvpe of incapacity by a sub-section that was never even 
mentioned, much less debated, in the course of its passage 
through parliament.^ Xhe criticism of the dual domicil theory, 
therefore, is still retained in these pages in the hope, opti- 
mistic though it may be, that the legislature will ultimately 
decide to clarify the private international law relating to matri¬ 
monial causes and to capacity on the general lines unanimously 
suggested by the Royal Commission on Marriage and Divorce.^ 

FORMALITIES OF MARRIAGE^ 

Forma! There is no rule more firmly established in private inter- 
vaiidity national law than that which applies the maxim locus regit 

.of a marriage. Whether any partmSEr 
iexiod cerernony constitutes marriage depends solely upon the law of 

ceiSyanis ^^untry where the ceremony takes place.s The absolute 
nature of both the positive and negative aspects of this principle 
has frequently been stressed by the courts. ‘Every marriage 

^ Marriage (Enabling) Act, i960, s. i (3). 
^ The only debate was in the House of Lords on 26 January i960, and it was 

conhned to the change made in English internal law by s. i (i) j H.L. Debates, 
voL 220, pp. 652-95. At its second reading in the Commons on 25 March i960 
it W’as referred to committee for consideration on 8 April. On that date it was 
considered in committee and passed. If it was seriously considered in committee, 

the Stationery Office has not thought fit to publish the proceedings. 

3 Cmd. 9678, Part xii. 
^ See 7 /. y* C.L.g. 217-61 (Mendes da Costa). 
5 ScrimsMre Y. Scrimshire (1752), 2 Hag. Con. 395; Dalrymple v. Dalrymple 

(1811), 2 Hag. Con. 54; WamnderY, JVarrender 2 Cl. & F. 488, 530; 
Harvey v. Famte (1882), 8 App. Cas. 43, 50; Berthiaume v. DastouSf [1930] 
A.C. 79 (P.C.); Kenwari v. Kenward, [1951] P. 124. As to the metho^ of prov¬ 
ing a foreign marriage in English proceedings, see the Practice Direction in 195 5? 

I W.L.R. 668. 
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must be tried according to the law of the country in which^ it 
took place/^ and if it is good by that law^ then, so far as its 
formal validity alone is concerned ‘it is good all the world 
over, no matter whether the proceeding or ceremony which 
constituted miarriage according to the law of the place would or 
would not constitute marriage in the country of the domicil of 
one or other of the spouses/^ The reverse is equally true. If 
the so-called marriage is no marriage in the place where it is 
celebrated, there is no marriage anywhere, although the cere¬ 
mony or proceeding if conducted in the place of the parties 
domicil w^ould be considered a good marriage/^ 

f The first case to establish this principle in England was ScHmshire 
I Scrimshire v.,/' Scrimskire"^ in 175^5 where the facts were 
[ follows: 

Two British subjects, both domiciled in England, married each other 
^ in F range. The husband was eighteen, the wife fifteen, years of age; the 

marriage was clandestine an(f^Trench law absolutely void, but^was 
valid by English law unless avoided as the result of legal proceedings. 
The marriage was annulled by a French court. The wife later brought 
a suit for restitution of conjugal rights. It thus became necessary to^ 
decide whether there was a subsisting marriage or not, and this, of 
course, depended upon whether the legal effect of the ceremony was 
to be determined by French or by English law. 

It was urged that, since both parties were British ^subjects 
I domiciled in England, frejaw of France had no claim to he 
i' considere^The judge ^ tfie Consistory Court, Sir Edward 

Smipson, stressed the confusion that would ensue if this argu¬ 
ment wtere to be accepted. 

‘All nations allow marriage contracts^ they are juris gentlumj and 
the subjects of all nations are equally concerned in them; and from the 
infinite mischief and confusion that must necessarily arise to the 
subjects of ail nations, with respect to legitimacy, succession and other 
rights, if the respective laws of different countries were only to be ob¬ 
served as to marriages contracted by the subjects of those countries 
abroad, all nations have consented, or must be presumed to consent, 
for the common benefit and advantage, that such marriages shall be 
good or not according to the laws of the country where they are made.’s 

In the case of a marriage by proxy, the relevant locus celehra- Proxy 
tionis is the place in which the proxy takes part in the formal 

^ Herbert {Lady) v. Herbert {Lord) (1819), 3 PhilL Ecc. 58,63, per Sir William 
Scott. 

2 V. [193^] A.C. 79. 83,Lord Dunedin. 
3 Ibid. ^ (MsAy 2 Hag. Con. 395. ® At p. 417. 
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ceremony by virtue of the authority conferred upon hini by the 
absent pWtyd Thus, if a woman, domiciled and resident m 
England, executes a power of attorney appointing Z to act as 
her representative in the celebration of a marnage between her 
and Z in a country where marriage by proxy is recognized, and 
the ceremony is in fact performed, the formal validity ot the 
marriage cannot be impugned. The question whether a deputy 
is permissible concerns the formal, not the essential, validity 01 
a marriage. A marriage ceremony solemnized in such a manner 

is not contrary to English public poHcy.^ • j 1 
If a marriage which is formally void because solemnized by 

a defective ceremony is later validated by the lex^ loci celebrationis^ 
it will be recognized as valid in England. This position arose 
in Starkowski v. where the facts were as follows: 

—— 

In May, 1945, H and /T, both domiciled in Poland, went through 

a ceremony of marriage in a Roman Catholic church in Austria, though 
at that time Austrian law required a civil ceremony in accordance with 
the German Marriage Law of IQ^8. In June, 1945, after the expul- 
si on "oFtKTTJe^^ was passed providing that such 

religious marriages should be retrospectively validated if they were 
registered in the appropriate public register. The ceremony between 
H and /F was duly registered, though without the knowledge of. 

H and PF came to England in 1946, acquired an‘English domiciP 
and W formed a connexion with Xby whom she had a child. In 
she and X went through a ceremony of marriage at Cro^pn. 

The question was whether the Austrian marriageWS^valid and 
subsisting at the time of the Croydon ceremony, for if so there was no 
subsequent marriage with X that would suffice to legitimate their child. 

dT 

It was argued on behalf of the child that the validity of a 
marriage must be tested according to the relevant law at the 
time of the ceremony; further, that foreign retrospective 
legislation is repugnant to English public policy and that to 
recognize the Austrian validating law in the instant circum¬ 
stances would be to alter the status of a person domiciled in 
England. Despite these weighty arguments, the House of 
Lords held the Austrian marriage to be val^- and tEF^^ild 

^ Jpt V. Apty [1947] P. 127; aff. [1948] 83; Ponticelli v. Ponticellij [195^] 
P. 204. 

^ Apt v. Api^ supra. 
3 [1954] A.C. 155; compare PUinskt v. PUinska^ t^955] i W.L.R. 329. See 

3/. esr ai.g. 353. 
In the case of the wife, this finding was on the assumption that she was a 

feme sole. 
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born to W and X to be illegitimate, though their Lordships 
expressly refrained from suggesting what their decision would 
have been had the English.marriage been concluded before the 
Austrian legislation or before the registration. Adverting to the 
governing principle—locus regit actum—Lord Asquith said: 

‘I can see no material distinction in this regard between the obser¬ 
vance, as between the parties, of formalities which suffice to make a 
marriage valid ab initio according to .the local law, and of formalities 
which are not so sufficient but the insufficiency of which is (almost 
immediately in this case) repaired by a validating Act of the local legis¬ 

lature.’^ 

This reasoning, no doubt, is logical, but its result is that the 
parties to a marriage void according to the law of the place 
where it is celebrated may not be safe in assuming that their 
unmarried status is secure. Should not the function of a lex loci 
celebrationis, foreiffn to the lex domicilii of the parties, cease at the 
moment when the ceremony, whether effective or abortive, is 
concluded ''‘■ 

This principle, that a marriage which is in accordance with Predomi- 

the formalities of the lex loci celebrationis is to be regarded as 
formally valid everywhere, even though it would have been cikbrathnU 
void if solemnized in that manner in the country where one or 
both of the parties are domiciled, is generally but not uni- in aii 

versally accepted. Thus in those countries where status depends 
upon religious law, as in Yugoslavia and Greece for persons of 
the Orthodox faith, in Malta for Roman Catholics, and in 
Cyprus for Moslems and members of the Orthodox Church, 
a marriage contracted in disregard of the religious formalities 
of the domicil, no matter where solemnized, is not recognized 
as valid. For instance, a civil marriage contracted in London 
by a Roman Catholic domiciled in Malta is not recognized by 
Maltese law. It is clear, however, by English law that foreign 
views of this nature do not disturb the application of the 
maxim—locus regit actum. In practice the parties avoid the 
unfortunate situation that arises from this conflict of laws by 
the performance of two separate ceremonies, one according to the 
local forms, the other according to the religious requirements. 

So imperative is it that the lex loci celebrationis should alone 
determine whether the formalities of a marriage are sufficient, fvin™* 
that no exception is made to the principle even where the sole 
object of the parties in marrying in a foreign country has been ot^ 

domidlti 

I At p. 177. ^ j I. & C.L.Q, 251-60 (Mendes da Costa), evaded 
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to evade some troublesome formal requirement ^ of their lex 
domicilii} The leading authority upon the matter is Stmomn v. 

Mallac} 
Two domiciled French persons contracted a marriage in London 

which, though valid according to English law, would have been void if 
tested by French law, since the parental consent required by the Code 
Napolebn had not been obtained. The wife later petitioned for a decree 

of nullity of marriage. 

The court dismissed the petition, for since the necessary 
consent, as we have seen,^ was a formality required by French 
law and nothing more, its absence could not affect a marriage 
contracted in England. The Judge Ordinary, in delivering the 
unanimous jjidgment of the court, could discover no judicial 
decision or dictum, no opinion among writers of authority, 
which controverted the principle that in all circumstances the 
law of the country where a marriage is solemnized shall alone 
govern its formal validity. So the fact that a person is disabled 
by his foreign lex domicilii from marrying otherwise than in 
accordance witli the formalities of that law will not be held by 
the English courts to invalidate a marriage contracted by him 
in England according to English law.'^ 

' There are, however, certain exceptional cases in which 
English law recognizes the validity of a marriage, notwith¬ 
standing a failure to observe the formalities of the lex loci 
^ebrationis. These exceptions to the general principle may be 

grouped as follows. 

(i) Marriages under the Foreign Marriage Acts,(^g2 to ig47^ 

Foreign "^The Foreign Marria^ Act, 1892, provides that aln^riage 
MarrUge between parties, one of whom at least is a British subject,® 

solemnized before a ‘marriage officer’ in a foreign country in 
the manner prescribed by the Act, shall be as valid as if it had 
been solemnized in the United Kingdom with a due obser¬ 
vance of all forms required by law.* The persons who may 
be appointed marriage officers include British Ambassadors, 
Governors, High Commissioners, and Consuls.’ 

^ Tke Gretna Green Cases^ supra, p. 56, note 3. 
^ (i860), 2 Sw. & Tr. 67. ^ Supra, p. 56. 
^ PapadopouhsY, Papadopouios, [1930] P. 55; Chettiv. Chetti, [1909] P. 67. 
® The Act, therefore, does not extend to a British-protected person, e,g. 

natives of British protectorates; of protected States; of Indian States; or of 
mandated territories. 
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It is essential that one at least of the parties should reside for 
a minimum period of one week within the district of the mar¬ 
riage ofiicer by or before whom the ceremony is to be solem¬ 
nized, and also that after this period of residence a notice 
containing certain particulars should be given to the officer A 
If only one party has satisfied this condition of residence, the 
other must give a notice in the same terms .to the appropriate 
officer in the place where he or she has dwelt.^ The notice must 
be posted up by the marriage officer in some conspicuous place 
during fourteen consecutive days, at the end of which period, 
if no caveat has been lodged, the marriage may be solemnized^ 

Every marriage must be solemnized at the official house of 
the marriage officer, with open doors, in the presence of two or 
more witnesses. The ceremony, which may be performed either 
by the marriage officer or by some other person in his presence, 
may be according to the rites of the Church of England or in 
such other form as the parties see fit to adopt.^ If, howxver, the 
rites of the Church of England are not observed, each party 
must make at some stage of the ceremony the following 
declaration: 

T call upon these persons here present to witness, that I, take 
thee, CD, to be my lawful wedded wife (or husbandj.’s 

A marriage contracted under these statutory provisions is 
necessarily valid in England from the point of view of form,' 
though it may be void under the law of the country where it 
took place.^ If, however, it is annulled in the country of the 
common domicil of the parties, the decree of nullity is effective 
in England.^ 

Regulations have, however, been made by Order in Council, 
in order to minimize the risk of a marriage being void in the 
foreign country and valid in England.^ Thus a marriage officer 
is forbidden to perform a marriage that will be invalid by 
the local law of the foreign country unless he is satisfied that 

^ S. 2. Tbe particulars are the name, surname, age, profession, condition and 
residence of each party. 

^ Foreign, Marriages Order in Council, S.R. & O., 1913, No. 1270, Arts. 7— 
14, as varied by S.R. & O., 1925, N0..92, Art. i, and by S.R. Sc O., 1933, No. 975, 
Art. I. 

2 Foreign Marriage Act, 1892, ss. 3, 5. ^ Ibid., s. 8 (2). 
5 Ibid., s. 8 (3). ^ Hay v. Nortkcoiey [1900] 2 Ch. 262. 
7 De Massa v. Be Massa, [1939] 2 All E.R. 150 N; Gakne v. Gakne, [1939] 

F. 237; infra, p. 381. 
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both parties are British subjects, or, if one only is a British 
subject, that the other is not a citizen of that country. If such 
Other party is a citizen of the foreign country, the marriage 
officer must satisfy himself that ffiere are not sufficient^ local 
facilities for celebrating the marriage, or, if the citizen is the 
woman, that the national authorities will not object to the mar- 
riage. Ao’ain, where the woman about to be married is a British 
subject and the man an alien, the marriage officer, before allow¬ 

ing the ceremony, must satisfy himself: 

(^) that the marriage will be recognized by the law of the foreign 

country to which the man belongs; or 
fb) that some other and additional marriage ceremony, recognized by 

the law of the country to which the man belongs, has taken place or 

is about to take place between the parties; or 
(r) that the leave of the Secretary of State has been obtained. 

Naval, A common view held at the beginning of the nineteenth 
military! century was that the British army serving abroad carried 

forcelat English law with it and that a member of the forces might 
marry without complying with the local formsd Doubts con- 
cerning the validity of such marriages having arisen, a statute 
was passed in 1823 which provided that ‘marriages solemnized 
within the British lines’ should be deemed to be as valid in 
law as if solemnized within His Majesty’s dominions with a 
due observance of all forms required by law.^ This statute was 
repealed but substantially re-enacted by the Foreign Marriage 
Act of 1892, which in section 22 validated marriages solem¬ 
nized within the lines by a person ‘officiating under the orders 
of the commanding officer of a British army serving abroad’. 
This section caused difficulty in two respects.^ First, it was 
doubtful whether marriages were valid that had in fact been 
frequently solemnized on land by persons officiating under the 
orders of naval and air force officers. Secondly, the exact 
meaning of the expression ‘British lines’ was far from clear. 
Would it include, for instance, an area remote from the main 
body of the army in which a small body of troops was stationed ? 
The section, therefore, has now been replaced by the Act of 

^947- 

The first difficulty has been removed by the enactment that, 
as respects marriages solemnized before i January I948> 

^ R,v, Brdmpton (1808), i East 282; Rudingv. Smith (1821), 2 Hag. Con. 

371- 

* 4 Geo. 4, c. 91, s. I. 
3 25 B.rBXL 390. 
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section 22 shall be deemed to have had effect as if the words 
* British army’ included naval and air forces and as if ^British 
lines’ extended to any place at which any part of the militaryj 
naval or air forces ser\dng abroad was stationedA 

Next, section 22 is replaced for the future by the following 
enactment which, it whil be noticed, substitutes the expression 
‘any foreign territory’ for ‘British lines’: 

W marriage solemnized in any foreign territory by a chaplain serving 
with any part of the naval, military, or air forces of His Majesty serving 
in that territory or by a person authorized ... by the commanding 
officer of any part of those forces serving in that territory shall, subject 
as hereinafter provided, be as valid in law^ as if the marriage had been 
solemnized in the United Kingdom with a due observance of all forms 

required by law: 

Provided that this subsection shall only apply if— 

(a) one at least of the parties to the marriage is a member of the said 
forces serving in that territory or a person employed in that territory 
in such other capacity as may be prescribed by Order in Council5 

and 
(b) such other conditions as may be so prescribed are complied with.’^ 

‘Foreign territory’ includes, inler alia^ ships which are for the 
time being in the waters of any foreign territory^ A marriage 
celebrated under the Act is valid whether the armed forces are 
on active service or merely in the occupation of foreign territory 
after the successful conclusion of hostilities.^ 

A question might arise whether an English court will Marriage 

recognize the validity of a marriage celebrated within the lines 
of a foreign army while in occupation of another country. This foreign 

will depend upon whether the law of the country to which the 
army belongs accepts the doctrine of the ‘lines’ marriage for its 
national troops.s If so, a marriage satisfying the requirements 
of the doctrine, whatever they may be, ought to be upheld in 
England. 

The Act of 1892, other than section 22, is concerned with Certificate 

marriages solemnized abroad in the English form between 
parties, at least one of whom is a British subject. It is not generally 
^ required by 

^ Foreign Marriage Act, 1947, 3. 1(1) lex loci 

^ Ibid., s. 2. For Orders in Council made under the Act see S.R. k O. 1947, 
No. 2 87 5, amended by 1949, No. 12 3 5, and partly superseded by Service Depart¬ 
ments Registers Order, s, 9, 1959? No. 406. • 2 S. 2 (3). 

^ Bum V. Farrar (i 819), 2 Hag. Con. 369. By Order in Council the statutory 
provisions are available to members of the control ser\dce in Germany. 

5 Taezanotuska v. Taczanozvski, [1957] P. 301, 312, per Karminski J. 

825108 Z 
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concerned with a marriage solemnized abroad in the local form 
between two British subjects or between a British subject and a 
foreigner. Yet statutory intervention in such a case is desirable, 
for, though a marriage contracted abroad in the local form is 
regarded by English law as formally valid, most foreign govern¬ 
ments require a non-national, who desires to marry a national 
according to the lex loci, to produce a certificate of no impedi¬ 
ment. The object is to ensure that the marriage will be regarded 
as valid in all respects by the legal system to which the non¬ 
national is subject. 

Nulla osta The English authorities have for many years, though with- 
certificatc Statutory authority, met the requirement by issuing 

certificates that have proved satisfactory to the various coun¬ 
tries concerned. The certificates vary slightly in form accord¬ 
ing to the requirements of the country in question, but a 
typical example is the nulla osta certificate granted to a British 
subject who proposes to marry in Italy in the Italian form. 
It is issued by a British consular officer and it reads as follows: 

‘‘AB and CD, having fulfilled the formalities required by British law, 
as if their marriage were to be solemnized under that law, I, His 
Majesty’s Consul at Bordighera, upon the evidence before me, hereby 
certify that no legal impediment to their marriage has been shewn to 
me to exist. 

Given at H.M.’s Consulate, 
this day of .’ 

At least twelve other countries accept certificates couched 
in the same terms. The formalities upon which the issue of a 
certificate depend are simple. Notice of the intended marriage 
must be given to the consul or other marriage officer at the 
place of residence of the British subject or subjects, and must 
remain posted up there for a given period.' The certificate is 
granted at the end of this period, provided that no caveat has 
been entered, and provided that the parties have affirmed on 
oath that they know of no impediment to the marriage. 

Certijkat different and more comprehensive type of certificate, 

^ If tlie marriage is between two British, subjects each party must give notice 
at the place of his ,or her residence; one week’s residence is sufBcient; the notice 
must remain posted up for fourteen days; These requirements follow the regula¬ 
tions made under the Foreign Marriage Act, 1892. If the marriage is between a 
British subject and a foreigner three weeks’ residence is required, and the notice 
must remain posted up for three weeks. These longer periods have been taken 
from the Marriage with Foreigners Act, 1906, which, though in fact abortive, 
is intended to regulate a marriage between a British subject and a foreigner. 
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generally called a certijicat de coutume^ is issued when the mar¬ 
riage is to be solemnized in France^ Belgium, Switzerland or 
Argentina. In the case of France, for instance, it states that 
a British subject of the age of twenty-one years may marry 
without parental or any other consent, and that publication of 
banns is not required for the marriage of a British subject out¬ 
side British territory. 

At the beginning of the,present centur}" it was felt that the Marriage 

time had come to put the grant of certificates of no impediment pfreigners 
upon a statutory basis, and an attempt to settle this, as well Act, 1906 

as other cognate matters, was made by the Marriage with 
Foreigners Act, 1906.^ This Act is curiously limited in scope, 
since it is confined to the case of a marriage between a British 
subject and a foreigner, and does not extend to the equally 
common case of a marriage abroad betw’^een tw'O British sub¬ 
jects. It provides that a British subject who desires to be 
married in a foreign country to a foreigner according to the 
law of that country may give notice of the intended marriage, 
if resident in the'United Kingdom to the Registrar, and if 
resident abroad to the marriage officer. Application may then be 
made for a certificate of no impediment that will comply with 
the requirements of the lex loci. It also provides that the forms 
and regulations appropriate for this purpose shall be settled 
by Order in Council. In fact, however, the Act has proved 
completely sterile, for no Order in Council has been made. 
This failure is due, partly to certain defects in the statutory 
provisions themselves, and partly to the somewhat rigid manner 
in which these provisions have been interpreted by the authori¬ 
ties concerned with the drafting of the Order in Council. 
Matters having thus reached a deadlock, the Lord Chancellor 
set up a committee in 1938 to consider this and certain other 
questions connected with foreign marriages. The committee 
was instructed inter alia to consider: 

The form and procedure for the granting of consular certificates of 
no impediment by British Consuls for the marriage of British subjects 
or British protected persons by the local law of foreign countries, when 
such certificates are required by that law, with particular reference to 

the Marriage with Foreigners Act, 1906. 

Unfortunately, however, the deliberations of the committee 
were brought to an abrupt termination at an early stage by the 
outbreak of war in 1939. 

^ Sections i, 3, 4, and schedule. 
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/(ii) Marriages in a place where there is no local law available, 

Cas« It has been admitted for nearly two hundred years that there 
may be peculiar circumstances which allow a marriage, not 

“voT^by solemnized according to the celehajioriis, to_ be .granted 
Ux hd if it satisfies the forrns required by the common law of 

TfStt England. What these circumstances are has never been very 
common precisefy defined, but the earlier authorities require, fi^rst, that 

the parties should be British subjects or, semble, domiciled in 
England; secondly, that their observance of the local forms was 
prevented bjTsome insuperable difficulty. This second essential, 
vague in the extreme, has been expressed in various ways. Lord 
Stowell considered that ‘legal or religious difficulties’ might 
justify a relaxation of the principle locus regit actum^'^ while Lord 
Eldon was clear that the parties might fall back on the common 
law if they could not avail themselves of the lex loci or if there 
was no lex loci? Story, relying upon the English authorities,^ 
was more forthcoming. He said: 

The exception to the general rule ‘has been deemed to arise in 
cases of a sort of moral necessity, and it has been held to apply to 
persons residing in foreign factories, in conquered places, and in desert 
or barbarous countries, or in countries of an opposite religion, who are 
therefore permitted from necessity to contract marriage there according 

to the laws of their own country 

According to a modern judicial view the two categories of case 
in which the English courts are prepared to apply the common 
law are where a member of a conquering army is married in 
the conquered country^ and where the parties are, in effect, so 
marooned that there are no local formalities with which they 
can reasonably comply. 

‘This [second] category covers, for instance, areas in which no set of 
formalities has ever existed, areas where chaos has so supervened that 
conformity is a matter of insuperable difficulty, and areas where con¬ 
formity would go contrary to the conscience.’^ 

What Admitting, then, that in certain circumstances parties may 
marry abroad according to the forms of their own law, the next 

at common 
law * Ruding Y. Smith (1821), 2 Hag. Con. 371, 391. See Harford v. Morris 

(1776), 2 Hag. Con. 423. 
^ Cruise, 276. 
^ Rudingv. Smith, Latour v. Teesdale (1816), 8 Taunt. 830; R, v. 

Brampton 10 ¥.z.st 2%2. 
^ Conflict of taws, 11%. 5 p. 344. 
^ Kochanski v. Kochanska, [1958] P. 147, at pp. 151-2, per Sachs J. 
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problem is to ascertain what constitutes a marriage at common 
law'. The marriage statutes of the United Kingdom do not^ of 
course, apply to such a case, and the two questions that require 
,an ans\¥er are: 

(a) What formalities does common law' require for a marriage con¬ 

tracted in England r 
(b) Must all these requirements be observed in the case of a marriage 

abroad r 

With regard to the first £uestipnj one essential undoubtedly 
is that the parties should take each other for man and wife. 
Another, that an episcopally ordained priest or deacon, whether 
oFThe English or Catholic Church, should take part in the 
ceremony. This last point w'as decided by the .House.of Lords 

_in R, where it was held, though in a rather unsatis¬ 
factorymanner,^ that a marriage celebrated in Ireland by a 
Presbyterian minister according to the rites of the Presbyterian 
Church was invalid. Lord Hardwdcke’s Act did not extend to 
Ireland, and therefore marriages in that country were governed 
by the common lawn The rule w’^as thu.s„^o,,siablishe.d that no 
common law marriage the Jnte^rventmn_ of^an 
ordained priest. It is a rule that almost certainly lacks historical 
justification,^ but its applicability to English common law 
marriages cannot now be doubted. 

I (1843-4), 10 CL & F. 534. 
^ The four judges of the Irish Court of Queen’s Bench were equally divided, 

and Perrin J., who had held the marriage vaHd, formally withdrew' his judgment 
in order that an appeal might be taken to the House of Lords. The case was there 
argued before six Law Lords and ten judges. A unanimous opinion of all the 
judges in favour of the invalidity of the marriage was read by Tindal C.J., w'ho 
explained, however, that lack of time had prevented a proper investigation of the 
case. He said that there had been much difference of opinion and that some of his 
brethren had felt great difficulty in subscribing to the opinion. The Law Lords 
were equally divided, and so according to a merely technical rule—semper prae- 
sumitur pro negante—a most important principle w'as added to the marriage law 
of England. 

3 Before Lord Hardwicke’s xAct the practice of the ecclesiastical Courts con¬ 
stituted the marriage law of England. These Courts applied canon law. Before 
the Decree of the Council of Trent (i 545-63) the general canon law of Europe 
recognized a contract of marriage per verba de praesenii, and, since the Decree 
was never in force in England, it is important to trace the origin of the idea that an 
English marriage required the presence of a priest. It appears to have originated 
in a law of the Saxon king, Edmund, of the year 940, to the effect that: *At 
nuptials there shall be a mass priest by law who shall by God’s blessing bind their 
union to ail posterity.’ This was followed by a number of constitutions of bishops 
and archbishops to the same effect, especially one of Archbishop Lan franc in 1076. 
Such constitutions could not create law, and Edmund’s decree must have ceased 
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Docs the The second question is whether the rule in R. v. Mi/Us applies 
marriages abroad. We must ascertain whethera marriage 

totality abroad, in some place where there is no local law available 
abroad? ■'^here the local form is of a non-Christian nature, is formally 

valid on the ground alone that the parties have taken each other 
for man and wife, or whether in addition its validity requires 
the presence of an ordained priest. In other words, how much 
of the common law affects a British subject in some country 
outside England.^ This question of constitutional law has 
frequently arisen with regard to the early British settlers who 
carried English law with them to the colonies, and the principle 
according to which it must be answered is well established, 
namely, that only so much of the law is imported into the 
colony as is suitable to the local conditions.^ Thus it was held 
under the old law that the English Statute of Mortmain,^ since 
it represented a law of local policy adapted solely to this coun¬ 
try, did not extend to the Island of Grenada in the West Indies.^ 
Tested by this principle, it seems clear that the rule of the 
common law requiring the intervention of an ordained priest 
could scarcely be extended to a marriage contracted in a colony 
during the early days of the colonization when there was no 
Church establishment and no division of the country into 
parishes.^ 

Authority The Weight of judicial opinion was for many years in favour of 
*to*extra- treating the rule in R. v. Millis as being confined to marriages in 
territorial England and Ireland,^ and in Catterall v. Catterall^ Dr. Lushing- 

of’fhu^mie that a marriage which had been celebrated at Sydney 
in 1835' hy a Presbyterian minister was valid at common law. 
He said: 

‘Were I to hold the presence of a priest in the orders of the Church 

to be law by at any rate the thirteenth century, for after Church and State had 
been separated by William I the general canon law of Europe was recognized as 
prevailing in England. The majority of canonists and historians consider the 
decision in R. v. Millis to be wrong. 

* Blackstone, i. 100. 
^ 9 Geo. II, c. I, now repealed by the Charities Act, i960, s. 38. 
2 A.-G. V. Stewart (1817), 2 Mer. 143; Whicker w. Hume (1858), 7 H.L.C. 

124. 

MarZ/ax V. Crirla//(1849), Perry’s Oriental Cases, 75. 
5 Beamish V. Beamish (1861), 9 H.L.C. 274, 348, 352; Lightbody v. West 

{1903), 18 T.L.R. 526. 

® (i847)> I Rob. Ecc. 580. There was in fact a local marriage statute which 
had not been observed, but Dr. Lushington had already held in Catterell v. 
Sweetmasi (1845), i Rob. Ecc. 304, that the statute did not avoid all marriages 
failing to satisfy its requirements. > 
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of England to be necessary, I should be going the length of depriving 
thousands of couples married in the colonies and the East Indies (where 
til! of late years were no chaplains) oi the right to resort to this court for 
such redress as it can give in cases of cruelty or adultery. Until I am 
controlled by a superior authority, . , . most unquestionably I shall hold 
in this and ail other similar cases that, where there has been a fact of 
consent between two parties to become man and wife, such is a suffi¬ 
cient marriage to enable me to pronounce, when necessary, a decree 

of separation.’ 

If this second rule laid down in R, v. Millis is not imported 
into British territories on the ground that it is unsuited to 
the local conditions, a fortiori it is inapplicable to non-British 
countries such as Chin± or Siam. Indeed, in i?. v. Millis itself. 

Lord Campbell said: 

‘It has been repeatedly held, and there can be no doubt that such is 
the law, that in circumstances where it is utterly impossible to procure 
the presence of a priest, there may be a valid marriage by the consent 

of the parties.’^ 

! This view has now been followed and the matter settled 
further doubt by Wolfen den v. JVolfenden? In that yI beyond 

I case: case: 

• "TA Canadian, whose domicil of choice appears to have been English, 
( went through a ceremony of marriage with a Canadian woman in the 

district of Ichgiig in the Chinese province of Qupeh. The ceremony 
wiJperformed, not by an episcopally ordainedpriest.^ but by the local 

■ minister of the Church of Scotland Mission. The husband petitioned 
for annulment on the ground that there had been no v^jd„„iBarriage. 

Lord Merriman regarded Catterall v. Catterall as conclusive, 
XnH" KeTTthaFthe marriage wayofmally.valid at common law. 
This'’HeasIoirwas approved and follow^ed in Isaac Penhas v. 

Soo where a marriage between a Jew and a Chi^se > 
I woman had been celebrated at Singapore in'a somewEat un- 

iSuSufashion. At the ceremony the man worshipped accord- ^ 
ing to Jewish custom, the woman observed the Chinese rites. 
Upon proof, however, that the parties had expressed their 
willingness to take each other as man and wife, the Privy 
Council.held that had contracted a valid^marriage ^ at 
common * "* ..^ 

^ 10 Cl. & F. 584, at p. 786. 
2 [1946] P. 61, A similar case was PkiHipsY. FMliips 38 T.L.R. 150. 
3 [1953] A.C. 304. 
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Application The controI of the common law over marriages abroad was ,* 
mo^ uw'to extended by the Gsurtjof A£peal to a startling degree in 

marriage Taczanowska v.jrac:^nowsE^~^i^Te the facts were as follows; / 
abroad ^ . I ^ 

recently Two Polish nationals were married in Italy in 1946 by a Polish ^ 
extended Army chaplain according to the rites of the Roman Catholic Church, 
y' The husband was serving in the Polish 2nd Corps, an independent 

command in belligerent occupation of Italy under General Anders. 
The marriage ceremony did not comply with the local forms and was 
therefore void by Italian law, but it would be recognized as valid by 
the law if it was valid by the national law of the parties. It was, how¬ 
ever, not valid by Polish law. 

The parties came to England in 1947, in which year a child was 
born, and lived together until 1950. In 1955 the wife petitioned for 
a decree of nullity on the ground that the marriage was void for non- 
compliance with the local forms. 

The argument of the husband that the marriage was valid by 
virtue of section 22 of the Foreign Marriage Act, 1892, failed, 
for the Polish Army chaplain was not officiating under the 
orders of a commanding officer of a British army serving 
abroad.^ The Court of Appeal, however, animated perhaps by 
a desire to save many similar marriages,^ reversed Karminski J. 
and held the marriage to be valid, notwithstanding that com¬ 
pliance with the local forms had presented no great difficulty. 
The reasoning was that the rule requiring observance of the 
forrmlities of the /ex loci rests upon the presumption that the 
parties have subjected themselves to the local law, and there¬ 
fore if it can be shown that they did not in fact submit to that 
law the presumption is rebutted and the court may apply the 
cornmon law of England. A member of a conquering army 
stationed in a conquered country cannot reasonably be assumed 
to have subjected himself to the local law.^ 

It is submitted with respect that the decision is open to 
several objections. In particular, it is doubtful whether the 

owka Case view, that the principle locus regit actum is based upon the 
intention of the parties, derives support from the sole authority 

’ [i957]i’-3oi-See2oM.L.A64i(L.J.BIom-Cooper);7/. yC.i.O.zi?- 
61 (D. Mendes de Costa); 33 B.T.B.I.L. 333-4 (P. B. Carter). 

* Su^a, p. 336. 

® Said to number between three and four thousand. 
^ [1957] P. 301, atpp. 32; (Hodson L.J.); 330 (Parker L.J.); 332 (Ormerod 

n.J.). It seems clear that, had it been possible, the court would have extended the 
doctrine of remoi to this type of case, i.e. it would have held the marriage valid 
had It been ■^d by the Polish law to which the Italian /ex loci celebrationis 
referred; see Dicey, p. 76. 
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cited in its favour. This was the passage from the judgment of 
Sir Edw^ard Simpson in ScrimsMre v. Scrimshire^^ where he said: 

‘As both parties, by celebrating the marriage in France, have sub¬ 
jected themselves to the law of that country relating to marriage, and 
as their mutual intention must be presumed to be that it should be a 
marriage or not according to the law of France, I apprehend it is not in 
the power of one of the parties, by leaving the place, to draw^ the 
question of marriage or contract ad aiiud examen^ to be tried by different 
law’'S than those of the place where the parties contracted.’ 

These remarks were made over two hundred years ago when 
the prevalent belief appears to have been that only if the parties 
were subject to the jurisdiction of, say, the French courts 
would the formal validity of the marriage be governed by 
French law, and in the view of one learned wmiter all that Sir 
Edward Simpson was at pains to explain was that by marrying 
in France the parties must be presumed to have subjected 
themselves to the jurisdiction of the local courtsA Later 
decisions, however, have gradually distinguished jurisdiction 
from choice of law and have restated the authority of the lex 
loci celebrationis in more absolute termsA In any event, to say 
that the presumed intention of the parties is to subject the 
formal validity of their marriage to the law of the country 
where they marry is far from saying that they can exclude that 
law by showing a contrary intention. If such were the position, 
the principle locus regit actum would in this context be reduced 
to impotence. 

Another effect of the Taczanowska decision is to allow almost 
illimitable scope to the rule that in certain circumstances the 
validity of a marriage abroad may be tested by reference to the 
common law. The previous authorities, as we have seen, appear 
to have subjected the application of the test to two conditions. 

First, compliance with the local forms must have been in¬ 
superably difficult or repugnant to the conscience. The parties 
in the instant case were confronted with no such obstacle. 
Secondly, the parties must be British subjects.^ Nationality, 
indeed, is not normally an effective connecting factor in private 
international law and it would be more reasonable to make the 

^ (1752), 2 Hag. Con. 395, 411. p. 33r. 
^ 7 /. ^ C.L.Q. 226—34 (Mendes de Costa). 
2 'See the passages cited supra, p. 331, including one from the judgment of 

Sir Edward Simpson in ScrimsMre v. ScrimsMre. 

^ In Martin v. Martin and May (1928), 28 S.J. 612, referred to in j I. & 
C.L.Q. 247, note 41, the husband alone was a British subject. 
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held the marriage to be valid on the ground that the ceremony 
was one which created the status of husband and wife at com¬ 
mon law. 

There is little authority as to W'hat_ constitutes a y^-lid.mar- 
riagTsoIemnized in a merchant ship w^hile on the high seas, high seas^_. 
The general principle is that the law of the flag governs trans- 
actions on board a vessel, for, as ,Byles J. once said, a British 
ship is regarded as a floating island on which British law pre¬ 
vails.^ This raises two difficulties in the case of British ships. 

First) since there is no one system of law common to all the 
countries that employ the British flag, wffiich particular legal 
system constitutes the law of the flag ? The alternative seems to 
lie between English law^ and the municipal law^ of the country in 
which the ship is registered. The latter is the more reasonable 
rule and the one that is generally advocated.^ There w^ould be 
little justification, for instance, for applying English law" to a 
transaction effected on board a ship registered in New South 
Wales, owned and administered by persons domiciled in that 
State, and plying only betw^een ports in the Australian Com- 
monw"ealth. 

Presuming this view to be correct, the second difficulty is to 
discover from the authorities what part of English law governs 
a marriage upon a ship that is registered in England. Is it the 
common law or the common law as regulated by statute.^ The 
latter alternative appears clearly to be excluded. There is no 
statute that deals particularly with marriages at seaTmcc^Fone 
wTii^r^ovIdeslhai'^^ such marriage shall be entered in the 
ship’s log,3 and the ‘floating island’ theory can scarcely be 
pressed so far as to suggest that the Marriage Acts are appli¬ 
cable. Except where modified by statute, the common law is in^ 
force oiTaTniK'^TslnTET^ ofa“cQlonyr^^ 
tKT’anaTogy compTetelt ffiust aEo”TF*conce3ed that only so 
much of the law is imported into the ship as is suitable to the 
local conditions. That raises the further question whether it 
suffices that the parties have freely taken each other for man and 
wife, or whether, in accordance with i?. v. Millis,^ it is necessary 
that the ceremony should have been performed by an ordained 

^ R, V. Anderson (1868), L.R. i C.C.R. 161, 168; bot see R. v. Carr (1882), 
10 Q.B.D. at p. 8 5; L.Q.R. 283; 19 Juridical Review^ 178. 

Halsbury’s Laws of England^ vii. 101. This is the rale in New Jersey; see 
Bo/merv, Edsall^ 90 N.J. Eq. 299, cited Dicey (5th ed.), p. 742. Compare the 
rule relating to torts committed on board a ship, supra, p. 296. 

3 Merchant Shipping Act, 1894, s. 240 (6); 253 (i) (viii). 

p. 341- 



HUSBAND AND WIFE 348 

clergyman. That the presence of a clergyman is sufficient for 
validity seems generally to be admitted,^ but that it is essential 
appears unwarranted. The impossibility of procuring a clergy¬ 
man on the high seas is even more apparent than in the case of 
a remote part of China, and it is difficult to resist the conclusion 
that the rule laid down in Wolfenden v. jJVolfenden^ applies 
equally to a ship. The argument sometiiSes advanced, that a 

'ship must sooner or later put into a port where advantage 
may be taken of the facilities offered by the local law or by the 
Foreign Marriage Act, is of little weight. It can be countered 
by the reflection that the same facilities are open to parties in a 
remote part of China if they are prepared to make the necessary 
journey. 

It is sometimes suggested that the absence of a clergyman is 
fatal to the validity of a marriage at sea, unless it is a marria^E 

^ of necessity.^ What this ambiguous expression meanFl^not 
^.'explained, but there is little doubt that it is taken from the 
' ' I^ish case of Be Moulin Y,pruitt^ in i860, which is no longer 

saie'guIdT^ 
V. 

A woman stowaway was discovered on a troopship during a voyage 
India. In'ffie'^ty fashion of those days the commanding officer 

ordered that she should immediately be married to one of the troops. A 
candidate was found, and the marriage was celebrated on the quarter¬ 
deck in the presence of the commanding officer. 

f 
i 

The court held that the rule in R. v. applied and that 
the marriage was yoid.. Maclean vy^Cristallfi a case where a' 
marriage celebrated in India by a Congregationalist minister 
not in holy orders was held to be vaHcj^as distinguished on 
the ground that the marriage was notone *of necessity’, since 
the vessel would touch at places where a clergyman would 
be obtainable. Having regard to Wolfenden v. WolfendenP it 
would seem that this peculiar reS^oning need no long&r be 
considered seriously. 

It is submitted, then, that if parties, whatever their domicil 
voluntarily take each other as man ancTwife 

while at sea in a vesigLregistoed at an TTTp 
.marriage is formally valid in the eyes of English law. 

, T p. 343. 
Latey ott Divo^e, p 30; Halsbury’s Lam of England (2nd ed.), xvi. 597. 

M1860), i3lr.C.L. Reps. 2i2. J’ sy/ 
f (1843—4), 10 Cl. & F. 534; supra, p. 341. 

(1849) Perry’s Oriental Cases, 75. 7 p_ 5 j. 
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It has never been doubtedj of coursCj that a marriage in a 
foreign countr}^ where local formalities are non-existent or 
where those that exist are inapplicable to an English marriage, 
is valid if it is contracted in the presence of an episcopaiiy 
£^r^ained priest or,deacon.^ 

IV. MATRIMONIAL CAUSES 

Introduction. Pages 349-52. 
J. Suits for Nullity of Marriage. Pages 352-83. 
B Suits for Dissolution of Marriage. Pages 383—408, 
C. Suits for Judicial Separation. Pages 408-14. 
D. Suits for Restitution of Conjugal Rights. Page 414. 

Introduction 

A matrimonial cause is now statutorily defined as an action Before the 
for nullity of marriage, divorce, judicial separation, jactitation 
of marriage or restitution of conjugal rights.^ In early days 
these actions, or suits as they are generally called, raised no 
question of private international law, since, with the excep- conflict 
tion of divorce a vinculo^ i.e. dissolution of marriage, w^hich 
was not then recognized, they were all exclusively subject to 
the jurisdiction of ecclesiastical courts whose sway extended 
throughout western Europe. 

‘The jurisdiction of the Court Christian’, said James L.J., ‘was a 
jurisdiction over Christians, who, in theory, by virtue of their baptism, 
became members of the one Catholic and Apostolic Church. The 
Church and its jurisdiction had nothing to do with the original 
nationality or acquired domicils of the parties, using the word domicil 
in the sense of the secular domicil, viz. the domicil affecting the secular 
rights, obligations and status of the parties.’^ 

The jurisdiction depended upon residence. Every person 
resident within a diocese was subject to the jurisdiction of the 
Bishop. Moreover, not only did the courts administer a law 
that w^as common throughout Christendom, but their judg¬ 
ments were recognized both by secular and ecclesiastical 
authorities. This state of affairs came to an end wfith the Refor¬ 
mation, which disrupted the unity that had previously charac¬ 
terized ecclesiastical law and the courts by which it was 

^ Limerick v. Limerick (1863), 32 L.J. (P.M. & A.) 92; PkiiiipS Y, PMilips 
(1921), 38 T.L.R. 150. 

* Supreme Court of Judicature Act, 192 5, s. 225. 
3 Nihyet V. Nihyet (1878), 4 P.D. 1,4. 
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administered. Every person resident in an English diocese 
was still subject to the ecclesiastical jurisdiction of the Bishop, 
but the law administered by him was essentially English law 
and his decrees were not entitled as of right to recognition in 
other Christian countries. By legislation passed in the reign of 
Henry VIII, the right of appeal which had formerly lain to the 
Pope now lay to the Crown.* 

The The most important matter upon which English law ulti- 
doct^rinrof *^^tely came to differ from that of the Continent was divorce, 

indissolu- The canon law, purporting to be the law of God and to have 
derived its principles from the Scriptures, imposed the doctrine 
of the indissolubility of marriage upon the western Church. 
There was in theory no escape save by death. Divorce a vinculo 
was prohibited. Two remedies were, however, available— 
divorce a mensa et thoro, nowadays called judicial separation, 
and annulment. The former left the parties indissolubly mar¬ 
ried but separated them from bed and board. It was granted for 
adultery, unnatural offences, cruelty, heresy and apostasy. The 
second remedy of annulment was manipulated with such 
ingenuity that in practice it frequently served the same purpose 
as divorce a vinculo. According to canon law both consent and 
sexual intercourse (coitus) were the essential requirements of 
a valid marriage. Consent without coitus or coitus without con¬ 
sent was insufficient.2 There were, therefore, two kinds of 
impedirnents to marriage, either of which was cause for annul¬ 
ment. First, any defect which vitiated the initial contract, such 
as want of free consent due to duress, mistake, fear and the 
like, or an earlier espousel to another person, or consanguinity. 
Such • a defect was an impedimentum dirimens, a destructive 
impediment that notwithstanding coitus rendered the marriage 
void ab initio. Secondly, failure to follow consent by coitus 
constituted an impedimentum impeditivum, an obstructive im¬ 
pediment that was ground for annulment. The canonists 
showed such acumen in adapting these impediments to the 
needs of particular cases that in practice it was not uncommon 
for parties to regain by annulment their status of celibacy 
without disturbing the doctrine of indissolubility. This doctrine 
was never abandoned but its inconveniences were mitigated.^ 

* Westlake, p. 83. 

^ ^‘Coitus sine voluntate contrahendi matrimonium et defloratio virginitatis sine 
pactione conjugali non facit matrimonium’, Gratian, G. 34. 

Mariborough Case in 1926 the Roman Rota affirmed a declaration of 

the Southwark Diocesan Court that a marriage celebrated in 1895 was void on the 
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The Reformation did not enlarge the power of the ecclesiastical English 
courts in England to grant matrimonial relief. Annulment 
marriage on the grounds recognized by canon law w^as possible, Reforma- 
dissolution was stil! impossible. But growing dissatisfaction 
with the doctrine of indissolubility led to the practice of obtain¬ 
ing a divorce by a private Act of Parliament, the first case being 
that of the Marquis of Northampton in 155id This was an 
expensive and a complicated proceeding. The husband first 
obtained from the ecclesiastical court a decree of divorce a 
mensa et thoro^ which, though it separated him from his wife, 
did not entitle him to remarry. He then sued at common law 
to^ recover damages from the man who had committed adultery 
with his wife. Finally he promoted in the House of Lords a 
private Bill for Divorce, w-hich was in effect a bill to procure 
the right of remarriage.^ This proceeding was legislative only 
in form. The House had its own law and practice in the matter, 
and it functioned as a Court of Justice with the apparatus of 
counsel and witnesses. This method of obtaining a divorce 
still prevails in Quebec, and in Northern Ireland it was not 
supplanted by judicial process until 1939. On the other hand, 
a divorce by judicial process has been possible in Scotland since 
the sixteenth century, 

A fundamental change was effected in England by the Matri- 

Matrimonial Causes Act. 18 <7, which transferred jurisdiction 
inmSinwmarTai^^ Church to the State. It set up a aX?Ss7 
‘Court for Divorce and Matrimonial Causes’, and conferred 
upon this civil tribunal jurisdiction to entertain suits for 
judicial separation, nullity of marriage, restitution of conjugal 
rights and jactitation of marriage, though as regards these 
matters there was express statutory provision that relief should 
be given on principles and rules that should be as nearly as 
possible, conformable to the principles and rules on which the 
ecclesiastical courts had previously acted.^ In addition, the Act 
made a complete break with the past by empowering the court 
to pronounce z decree for dissolution of marriage. 

It is now necessary to examine the various matrimonial 
causes separately and to ascertain, in each case, first, what 
ground that the wife had not given her free consent to the union. There were 
two children of the union., the parties had been divorced in 1920, and each had 
remarried. 

^ The so-called divorces of Henry VIII were in fact animlments. 
A There seem to have been only four occasions upon which a wife promoted a 

private bill. 

3 S. 22; repealed by the Judicature Act, 1925, and replaced by s. 32 of that Act. 
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suffices from the point of view of English private international 
law to give a court, whether English or foreign, jurisdiction to 
entertain the suit, and secondly, what system of law will govern 
the suit when such jurisdiction exists. 

SUITS FOR NULLITY OF MARRIAGE 

1. Introduction. Pages 352-7. 

2. English suits. Pages 357-76, 

(1) Jurisdiction. Pages 

(i) Annulment of voidable marriages. Pages 357—66. 
{a) Petition based on English domicil. Pages 357-8. 
{6) Petition based on English residence. Pages 359-62. 
(c) Petition based on English place of ceremony. Pages 362—6. 

(ii) Annulment of void marriages. Pages 366—70. 
{a) Petition based on English domicil. Pages 366-7. 

(a) Common domicil in England. Page 366. 
(^) Petitioner alone domiciled in England. Pages 366-7. 
(y) Exceptional statutory case. Page 

{S) Petition based on English residence. Pages 367—9. 
(c) Petition based on English place of ceremony. Pages 369-70. 

(2) Choice of law. Pages 370-6. 

3. Foreign suits. Pages 376-83. 

(1) Jurisdiction. Pages 376-81. 

(i) Annulment of voidable marriages. Pages 376-8. 
{a) Jurisdiction based on domicil. Pages 376-7. 
{P) Jurisdiction based on residence. Page 377. 
(c) Jurisdiction based on place of marriage. Pages 377-8. 

(ii) Annulment of void marriages. Pages 378-81. 
id) Jurisdiction based on domicil. Pages 378—80. 
{P) Jurisdiction based on residence. Pages 380-1. 
(0 Jurisdiction based on place of marriage. Page 381, 

(2) Choice of law. Pages 381-3. 

Introductton 

hTctory • private international law the English decisions 
suteof the respect to nullity of marriage, as regards both jurisdiction 

wand choice of law, are still in an unsatisfactory stzte. They 
suffer from several defects. They fail to appreciate that the 
rules which governed the old ecclesiastical courts are scarcely 
congenial to ffie changed conditions of the modern world; they 
more often than not disregard the distinction between juris¬ 
diction and choice of law; they frequently fail to disclose which 
ot two or_ more possible grounds is the ra/io decidendi-, and so 
tar they have not elaborated a coherent system of law based 
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upon broad general principles. A further cause of confusion is 
that English law requires the remedy of annulment to cater for 
acts that analytically should be regarded as grounds for divorce. 
MeanwEilCj piecemeal legislation has increased the inelegance 
of this department of law. 

One cause of the present discontents is the distinctioBj Distinction 

which appears to be disappearing in other European countries,^ voiH^ 

that English international law makes between void and voidable voidable 

marriages. x4 marriage is void ab initio in the following cases: marriages 
Void mar- 

(i) If either party is under sixteen years of age.^ ^ 
(ii) If the appropriate formalities have not been observed.^ 

(iii) If the parties are within the prohibited degree of 
relationship as laid down in the first schedule to the 
Marriage Act, 1949, as amended by the Marriage 
(Enabling) Act, 1960.^ 

(iv) If either party is already married. 
(v) If either party is coerced into marrying, or is fraudu¬ 

lently misled as to the identity of the other party or as 
to the nature of the ceremony.^ 

A marriage is voidable in the following cases: Voidable 

(i) If, owing to impotence, either party is incapable 
consummating the marriage. 

(ii) If either party wilfully refuses to consummate the 
marriage.^ 

(iii) If, at the time of the marriage, either party was then 
suffering from mental disorder within the meaning of the 
Mental Health Act, 1959, or was subject to recurrent 
attacks of insanity or epilepsy 

(iv) If the respondent w^as suffering at the time of the mar¬ 
riage from venereal disease in a communicable form.^ 

(v) If the respondent at the time of the marriage was 
pregnant by some man other than the petitioner.^ 

^ 64 L,Q.R. 533 et seqq. (E. J. Cohn); 20 M.L.R, 568-9 (J. K. Grodecki). 
^ Marriage Act, 1949, s. 2. ^ Ibid., s. 2. ^ S. i. 
5 See, for example, Mekta v. Mikta, [1945] 2 All E.R. 690; infra, p. 372. 
^ Matrimonial Causes Act, 1950, s. 8 (i) {a), 

^ Ibid., s. 8 (i) (^); as amended by the Mental Health Act, 1959, 7th 
Schedole. Mbid.,s. 8 (i) (^). 

® Ibid., s. 8 (i) {d). In cases (iii), (iv), and.(v) no decree must be granted unless 
the court is satisfied that the petitioner at the time of the marriage was ignorant of 
the facts, that proceedings have been instituted within one year of the marriage, 
and that marital intercourse with the consent of the petitioner has not taken place 
since the discovery by the petitioner of the existence of the grounds for a decree. 

82510<S A a 
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Effect of The view taken by English law is that a void marriage is a 
marriS complete nullity from the beginning. It is as if the parties were 

living together in sin without having gone through a ceremony 
of marriage. No proceedings are necessary to establish the fact 
of nullity. 

A void marriage is one that will be regarded by every court in any 
case in which the existence of the marriage is the issue as never having 
taken place, and can be so treated by both parties to it without the 
necessity of any decree annulling it.’^ 

Moreover, any member of the public may treat the marriage as 
void, notwithstanding the absence of a decree, as, for instance 
by withholding payment of money that is due to the woman 
conditionally on her being the wife of the man. 

^ defect, such as impotence 
marriage which renders a marriage voidable, is far different, for the 

status of the parties as husband and wife, having sprung from a 
contract free from imperfection, cannot be affected until the 
existence of the defect has been proved, and therefore the rule 
IS that the marriage is valid and must be treated as such by 
every court and every person until it has been judicially de¬ 
clared void. No one but the parties themselves can be heard 
to deny that they are married or can challenge, by nullity 
proceedings or otherwise, the validity of their marriage. Until 
either of them obtains a decree of nullity, all the normal con¬ 
sequences of the married status ensue, both m^er se and as 
regards third parties.^ 

of » ''Oidable marriage has a 
retrospec- retrospective effect. The parties possess the status of husband 

annulment, but from that moment they are 
mcnt never having been married.3 The form of the 

nullity decree makes this clear: 

solemnized be pronounced and 

n rtZ r “ absolutely null and void to all intents and 
E f ^ r the petitioner be pronounced to 

eemn *0 be free from all bond of marriage with the respondent.’ 

This doctrine of relation back may lead to bizarre situations,4 

^ P. ioo, irr;;,.rLord Greene. 
Dt Ch 1000, loosiFozoiev.Fowke, [1938] Ch. 774 770- 

V. De Rene.s//e, [1948] P. 100. in; v. ^/gr,{1954] t 

t^944] N.Ir. 134; see 61 34; 



VOIDABLE MARRIAGES 35 5 

blit its worst possibilities are avoided by the rule that transac¬ 
tions completed before annulment cannot be set asided Until 
recently it might operate to bastardize children who had per¬ 
haps for many years been the legitimate offspring of a valid 
marriage^ but it is now enacted that: 

When a decree of nullity is granted in respect of a voidable marriage, 
any child who w^ould have been the legitimate child of the parties to the 
marriage if it had been dissolved, instead of being annulled, on the date 
of the decree shall be deemed to be their legitimate child notwithstand¬ 
ing the annulment.3 

The doctrine of relation back is no doubt explicable on Historical 

historical grounds. According to canon law a marriage is in- 
dissoluble. It cannot be temporarily valid. It must either exist tiye doc- 
for ever or it must never have existed. The only form of nullity 
decree, therefore, open to the ecclesiastical courts was one 
which declared that the parties had never been married. The 
form is still retained, but in these latter days the doctrine and 
the reasons upon which it was founded are scarcely compatible 
with contemporary views respecting the sanctity of the mar¬ 
riage tie. As Lord Goddard said, the form ‘perpetuates a 
canonical fictionh^ 

One result of the distinction between void and voidable 
marriages, of vital significance in the present context, is itSguXdLs 
bearing upon the domicil of the woman. The rule that a wife ^ot change 
takes the domicil of her husband by operation of law pre-^oj^^n’s 
supposes a marriage. It therefore does not apply to a void domidi 
marriage, for if the parties have never been married there is 
no ‘wfife' and no Tusbandh Of course, if the woman in fact, 
establishes her permanent home in the man's country, as will 
more often than not be the case, she will acquire a domicil of 
choice there. In other words she is free to acquire it, but it 
does not attach to her automatically.^ 

On the Other hand, a voidable marriage confers the status in voidable 
of married persons upon the parties, and one of the consequences 
of this is that the woman, in her capacity as wife, necessarily maticaiiy 
and automatically acquires her husband’s domicil. This 
mains true even if she presents a petition for nullity which, if domicil 

^ Dodworth v. Dakj [1936] 2 K.B. 503; Fowke v. Fowke^ [^93^1 774: 
In re Eaves^ [^939] 1000. But see In re Ames' seitlemenij [1946] Ch. 217. 

* Dredge v. Dredge, [1947] i All E.R. 29. 
3 Matrimonial Causes Act, 1950, s. 9. 
^ ie. [1954] I Q.B. 279, 288. 
^ De Reneviik v. De Reneviiie, [1948] P, 100, no. 
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successful, will lead to a declaration that she has never been 
married. The retrospective terms of the decree that may pos¬ 
sibly be granted cannot disturb her former status of a wife.i‘To 
hold otherwise would be to allow oneself to be misled by the 
mere wording of a form of decree which was adopted in the 
past for reasons which are no longer appropriate. 

what ia«r The grounds upon which an English court assumes juris- 
thetheH diction to declare a marriage void are not the same as those 
marriage is upon which it assumes jurisdiction to annul a voidable mar- 

voldfbie? Tde question may arise, therefore, at the jurisdictional 
stage, whether, presuming an assumption of jurisdiction, a 
decision in favour of the petitioner would amount to declaring 
the rnarriage void ah initio or to the annulment of a voidable 
marriage. Needless to say, all legal systems do not adopt the 
same criteria by which to distinguish grounds for declarino- a 
marriage void from grounds for treating it as. voidable. For 
example, in some countries impotence and wilful refusal render 
a marriage void; in others, like England, they make it voidable; 
in others again they justify divorce.3 At first sight it might 
seem that an English court ought to apply its own criteria for 
determining whether the problem sub judice is one of alleged 
voidness or of alleged voidability. A moment’s reflection 
however, reveals the illogicality of this suggestion. Whether a 
marriage is void or voidable is merely a facet of the question 
^ valid or invalid. The law which determines its 
validity or invalidity must also determine what is meant by 
invalidity, that is, whether it means voidness or voidability 

order to identify the law determining validity or'in¬ 
nature of v^nclity (and thus voidness or voidability), we must look to 
S Juridical nature of the defect that is alleged to vitiate 

the marriage. As will be seen later, such defects are either 
contractual or personal. The former are those which vitiate 
either the contract to marry or the ceremony by which that 
contract is implemented, and which do not represent an in¬ 
capacity personal to those very parties or to one of them. They 
are referred to the /ex loci celebrationis. An obvious example is a 
failure to observe the correct formalities at the marriage cere¬ 
mony. In contrast, the alleged infringement of a rule disabling 
the one party from marrying the other, as for instance a rule 
prohibiting the intermarriage of an uncle and his niece, asserts 

■ V. De RenevUle [1948], at p. 11 r, fer Lord Greene. 

^ Wolff, op. cit., p. 82, note 6. 
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the existence of a personal defeci that must be referred to the 
law of the matrimonial domicil.^ 

The role of the proper law, whether it is the lex loci celebra¬ 
tionis or the law of the matrimonial domicil, is to determine 
w^hether the alleged defect is suffieient ground for annulment 
and if so what consequences ensue, presuming its existence 
to be proved. One of these consequences is the extent of the 
invalidity of the union, i.e. whether the marriage is merely 
voidable or void ab initio. 

In De Reneville v. D^^Renevilk^^ for instance, 

a wife, resident in England, petitioned the court for the annulment of 
her marriage to a man domiciled and resident in France on the ground 
of his incapacity or wilful refusal to consummate the marriage. 

The jurisdictional principles applicable to these facts were 
that if the marriage wzs void for either of these defects, the 
petitioner w^ould be entitled to relief by virtue of her separate 
English domicil; but that if it was voidable, she would be 
domiciled in France and her mere residence in England would 
not render the court competent to entertain the suit. The Court 
of Appeal held that it fell to French law, as being the law of the 
matrimonial domicil, to determine the effect of impotence or 
wilful refusal, both of which are examples of personal defects. 
Since the French rule on the matter, however, had not been 
given in evidence, it was assumed to be the same as that 
obtaining in England with the result that the marriage wzs 
treated as voidable and the petition was dismissed.^ 

With these preliminary remarks, an attempt will now be 
made to state the existing law, dealing first with suits brought 
in England and then with the recognition of suits that have 
already been concluded abroad. 

^ ^^,English Suits 
(i) Jurisdiction ^ 

(i) Annulment of voidable marriages. 

(d) Petition based on domicil. In the case of a voidable marriage 
the domicil of the husband is necessarily communicated to the 
wife, and if this common domicil is English it is undoubted 

^ Infra, pp. 371-6. ^ [^94^] P* too. 
3 This was unfortunate,: for hy French law neither impotence nor wilful re¬ 

fusal renders a marriage void or voidable, though in certain circumstances either 
may justify divorce as being an injure grave i Amos and Walton, Introduction to 
French Law, p, 61; 20 M.L.R. p, 575 (J. K. Grodechi). 

Function 
of the 
proper law 

Operation 
of the 
proper law 
illustrated 

Juris¬ 
diction 
exists if 
husband 
domiciled 
in England 
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that the court possesses nullity jurisdiction. As Lord Phillimnr^ 
said in a leading case; 

‘For the purpose of pronouncing upon the status of the parties as well 

as tor the purpose of affecting that status, the court of the law which 

regulates or determines the personal status of the parties, if they are both 
subject to the same law, decides conclusively.’^ 

The authonjies which establish this proposition all relate to 

the jurisdiction of the foreign court of the common domicil 
but obviously they are equally applicable to a case where the 
parties are domiciled in England.^ 

d/c“ion , 0”^ exceptional case, based upon the prior English 

h..r51°Matrimonial Calses 
^95o, _section I8 (i) {a) confers jurisdiction upon the 

Endanir ’ "“‘f^'^^standing that at the time of the proceedings the 
desertswife domicil of the parties is foreign. 

Ihe Act provides that the court shall have jurisdiction to 
entertain proceedings by a wife 

been deserted by her husband or if the husband has been de- 

p ed as an alien from the United Kingdom, provided that he was 

omiciled in England immediately before the desertion or deportation^ 

the restrictive nature of this 
enactnient. Its operation is conditioned by the prior English 
domicil of the husband and therefore of thi wife,Cd the gS- 

ta ion D?: - the time of the deser’tion or depu¬ 
tation. Despite desertion or deportation, it does not avail a 

TtelTbefore hlr^''^'''" domiciled in England immedi- 
reSdl; ^ u to a man domiciled abroad. Her only 
the b j ^ addition to instituting proceedings in 
Je husband’s domicil, is to take advantage of secdo^i 8 f iuil 

rn E^gwf upon he" resfdel^ 

, > 670. 
[1948] P. 100. ^ ’ L 93 J P- 29, De RenevtUe v. De Reneville, 

Causes Act, 1937, s. i?. ‘ProceeHLoe’’’ i re-enacting the Matrimonial 
restitution of conjugal rights as well af 'rdes divorce, judicial separation and 
Marriages) Act, iqS was an Jk "“"“j^ent. The Matrimonial Causes (War 

domicil of the wife, but proceedinK^^^H * based upon the prior 
, r June igSSl 5-/., No. 67^a S to be possible kr 

^ Matrimonial Causes Act, 1950, s. 18 (I) pp. 36^ 
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(ii)^/PeHiiGn based on English residence. The fundamental is Annui- 

question, which for several years was a matter of controversy^ 
is whether mere residence in England, even of both parties, marriage 
is sufficient to found the iurisdiction of the court in the case 
of a voidable, as distinct from a void, marriage. In Inverclyde wkh 
V. Invercljdel Bateson J. took the view that since the^Jecree of 
nullity, despite its retrospective effect, terminates the status 
wffiich the parties have hitherto possessed, it should for purposes 
of jurisdiction be equated with a decree of divorce, with the 
result that the only competent court will be the court of the 
common domicil. The facts of the case WTre as follows: 

The wife petitioned the English court for annulment on the ground '■ 
I of the impotence of her husband. The marriage had been celebrated in 
I London, the domicil of the parties w^as Scottish, the petitioner resided in 
y-'England, the respondent had residences both in England and Scotland. 

Bateson J. dismissed the petition on the ground that since the 
parties were not domiciled in England he lacked jurisdiction. 
His reasoning in brief was this: 

The principle that the court of the domicil has exclusive jurisdiction 
in divorce was not established until 1895,^ long after the abolition of the 
ecclesiastical courts; the basis of this principle is that a divorce suit 
affects status; a nullity suit in respect of a voidable marriage equally 
affects status; therefore the annulment of a voidable marriage should be 
equated with divorce and should depend exclusively upon the domicil of 
the parties, at any rate if the cause for annulment is impotence.^ 

‘Nullity on the ground of impotence’, he said, ‘is a suit to avoid a 
marriage and is in essence a suit to dissolve it. . . . The marriage remains 
a marriage until one of the parties seeks to get rid of the tie. In other 
cases, such as bigamy, there has never been a marriage at all.’^ 

Regarded as a matter of principle, there is much force in the The 
reasoning of the learned judge, if only on the ground that a 
decree of nullity in respect of a voidable marriage is a judgment by nature 
in rem^ i.e. one which finally adjudicates upon the status of a res, 
Marriage, though not literally a res^ ^savours of a res and has 
all along been treated as suchL^ It is a disembodied thing. The 
principle of English law is that an effective adjudication in rem 

' [1931] B. 29. 
^ Le MesurierY, Le Mesurier,. [1895] A.C. 517; infra, p. 384. 
^ The argument was summarized thus by the A.-G. for Northern Ireland in 

V. '[1944] N.Ir. 134. 
^ [1931] P.,atp. 4o. 
5 Baivesen y. Administrator of Austrian Property, [1927] A.C. 641, 66z, per 

Lord Dunedin. 

... 
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pn be given only by the court of the country wherein the 
IS situated. So the problem is—Where is this disembodied 
thing the marriage, situated.? If we are to be consistent it can 
scarcely be situated m more than one place at one and the same 
time, which IS tantamount to saying that the courts of the 
domicil and of the residence and of the place of marriaee if 
these places are different, cannot all be entitled to annul a 
voidable marriage. For the purposes of divorce, there is no 
doubt that the marriage is regarded by the common law as 

“^'^try of the domicil and nowhere else! 
Why, then, should not the same conclusion be reached in the 
case of the voidable marriage.? Historically and technically 
no J)ubt, divorce and annulment are not identical, but there is 

objection to ruling on rational grounds 
that the annulment of a voidable marriage must be regarded as 

a proceeding triable only in the%ourt of the^domicil 
since It declares to be non-existent a status which hitherto the 
parties have possessed in the eyes of the law and which but for 

“ns' however, the matter is viewed in the light of convenience 
asainstthe^^d natural justice. It is apparent that to confine jurisdiction 

esuaLonto he court of the domicil, sound though it may be in ^rin. 

ciple encounters a practical and serious objectiol It places a 

parties clnL nhf^ that the parties cannot obtain relief in a country where they have both 

time Th^,?’ technically domiciled,^for a long 
time. This is an unnecessary hardship. The wise policy it is 
submitted, IS to multiply within reason the bases of jLsdmtion 
but to insist upon the application of the proper law? StriS 
prmcip e may perhaps demand that the annulment of a void- 

thi cr/tTnd t^he f submitted to 

info??ement ?f hT ? 1 Pf proceedings for the 

par?S £ the Lunt f to the 

coSsc For^« F 1- u ^PP^y a matter of 
r££unlnot ^ ^°idable marriage on 

g nd not recognized as sufficient by the foreign law of the 
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domicil is not only the negation of principle but socially scan¬ 
dalous. The mere widening of jurisdiction, however, need lead 
to no scandal. 

There is no need, however, to pursue the matter further. The The _ 
view of Bateson J. was rejected by two courts of first instance^ rejected 
and finally his decision was overruled by the Court of Appeal 
in Ramsay-Fairfax v. Ramsay-FairfaxF where it was held that 
the jurisdiction of the court is wxll founded if both parties are 
resident in England, though domiciled in Scotland, at the time 
when the petition is presented. 

It is perhaps a little unfortunate-that the Lords Justices Reasons 
adopted the argument of counsel and justified the assumption rejection 
of jurisdiction upon the practice of the old ecclesiastical courts 
rather than upon the score of convenience. It is true, of course, 
that the jurisdiction of those courts was conditioned by the 
residence of the parties in the diocese. It is also true that the 
present civil court was directed by the Act of i 857 to act and 
to give relief upon principles and rules as nearly as possible 
conformable to those that had obtained in the church courts.^ 
This contention, however, disregards the fact that, owing to 
the uniformity of matrimonial law and practice throughout 
Christendom, the early church courts were not troubled with 
questions of the conflict of law^s, and it does not follow that 
a practice which was appropriate enough in those conditions 
should be continued in a different environment. As Wolff 
remarked, the ecclesiastical rule as to residence dealt with 
questions ‘not of international jurisdiction but of local com- 
petenceb^ It was a rule that prescribed the jurisdictional area 
of the courts whose function it was to administer the uniform 
ecclesiastical law to members ‘of the one catholic and apostolic 
churchh As such, it is scarcely a sure guide in days when the 
unity is a memory of the past, and if residence is to form a basis 
of jurisdiction it is in reason rather than in the ancient organ¬ 
ization of domestic courts that it must find its vindication. 

^ Easter brook v. Easterbrook, [1944] P. 10; Mutter v. Mutter, [1944] P. 95. 
^1956] P. 115- 
^ Matrimonial Causes Act, 1857, s. 22. TMs iias been replaced by the- more 

tepid enactment: ‘The jurisdiction vested in the High Court and Court of Appeal 
respectively shall, so far as regards procedure and practice ... be exercised as 
nearly as may be in the same manner as that in which it might have been exercised 
by the court to which it formerly appertained’, Supreme Court of Judicature 
Act, 1925, s. 32. 

^ Frwati IntemationaiLaw, p, 84. See also Niboyet v. Nib&yet (1878), 4 P.D. 
I, at p. 19,Brett L.J. 
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settled by the decision of the Court of Appeal in 
tioner alone P? ^en?vLlley_,Jh^Reneville^ that at common law the residence 
of^ludk England of the -petitioner alone does not give the court juris- 
° dictipn in respect of a voidable marriage. In the words of Lord 

Greene: ‘That a wife who is resident but, ex hypothesis not 
domiciled here can compel her husband who is both domiciled 
and resident abroad to come to this country and submit the 
question of his status to the courts of this country appears to 
me to be contrary both to principle and to convenience’2 

jnrisS . SllLstaiutoixexceptm to the rule that 
basad on Unglish residence of the petitioner alone is insufficient to 

found jurisdiction. The Matrimonial Causes Act, iQfo, section 

■ H re-enacting an earlier statute,3 proviaesTEattlie comt 
shall have jurisdiction at the instance of a wife 

in the case of proceedings for divorce or nullity, if the wife is resident in 

England and has been ordinarily resident there for a period of three 

years immediately preceding the commencement of the proceedings 

and the husband is not domiciled in any other part of the United King¬ 

dom or in the Channel Islands or the Isle of Man.'^ 

The chief feature of this enactment is that it avails only the 
wife.5 2 

en?alt ^^ tendency to give a literal meaning to 
resident in Statutory admonition that relief shall be given on principles 

England and ruks as nearly as possible conformable to those previously 
followed by the ecclesiastical courts,* it is probable that juris¬ 
diction would be assumed if the respondent alone were resident 
in Lngland. This is a situation that will not often arise, for only 
rarely would a petitioner institute proceedings while absent 
from the country. ° 

Piaf of based on English place of ceremony. The bare fact 
marriage me parties married in England has long been recog-nized 

■jSi? “ “ “"fa nullity jurisdiction on the English court 
tion? ^ espect of a void marriage,^ but the question is whether this 

an,! P- too; supra, p. 357, overruling Robert v. Robert, [inay] p. 164, 

ot the pentioner alone is a sufficient basis of jurisdiction. It was, however con¬ 
cerned with a void marriage; see infra, p. 360 nowever, con 

2 p.^atp. 118. 

4 {Miscellaneous Provisions) Act, 1949, s. i (i) (2) 
Matrimonial Causes Act, 1950, s. 18 (i) (3). t K A 

6 388--90. 

i92S,s.32™«/r!t, tie Judicature Act, 

Infra, p. 369. 
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is 2. sufficient jurisdictional ground in the case of a marriage 
alleged to be voidable. 

To consider tne matter apart from precedentj it is submitted Thcques- 
that^both on principle and on the balance of hardship to the s^ereroa 
parties it is far from sufticient. Jurisdiction to alter the status principle 
of the parties against the whole world is not justifiable unless 
there is some substantial and reasonably enduring nexus 
between them and the forum. The general proposition of 
Bateson J. in Invercljde^ that the annulment of a 
voidable marriage ahects the status of the parties is indisputable. 
No doubt, his refusal to assume jurisdiction on the ground of 
residence as distinct from domicil, though logical, w^as on 
practical grounds of convenience unfortunate, but that the 
court of the countr}" -where the parties chanced to marry, 
perhaps many years ago, should for that reason alone affect to 
alter their status, seems to be an unwarrantable departure from 
the general principles of jurisdiction. 

To ^ turn to^ more practical considerations, it is no doubt 
sometim^es desirable to extend matrimonial jurisdiction on the 
score of convenience or of hardship to the petitioner, but 
there is little merit in requiring a respondent, resident and 
domiciled perhaps in some far distant country, to meet an 
attack upon his status in England merely because that was 
the country where he married.^^ 

The present state of the relevant authorities is far from satis- Present 
’factory. In Casey v. Casey\^ wffiere the petitioner alleged the 
wilful refusal of her husband, domiciled and resident in one of caseyv, 
the provinces of Canada, the Court of Appeal unanimously 
held that the English place of celebration does not^rr FCrwTder 

^the court competent to annul a voidable marriage. 

‘The mere fact that the ceremony of marriage took place in a 
country does not seem to me a ground for founding jurisdiction in 
cases where the matters alleged in the petition do not in any way dis¬ 
pute the validity of the ceremony as effecting the ceremony.’^ 

issue was not the wilful refusal, but the 
incapacity, of the respondent to consummate the marriage. 

At the date of the proceedings^ the husband was domiciled in Scot¬ 
land, the wife was resident in England, but the marriage had been 

^ [1931] P. 29; p. 359. 
^ Casey v. Casey, [1949] P. 420, at p. 433, per Somervell L.J. 
3 [1949] P. 420. ^ Ibid., at p. 433, j)^rf Somervell L.J. 
5 [i960] ?. 130. 
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solemnized in Middlesex some nine years previously. Collingwood J 
taking the view that impotence is fundamentally different from wilful 
refusal, held that he possessed jurisdiction by virtue of the English place 
of marriage.^ 

Whether incurable incapacity and wilful refusal to consummate 
a marriage are fundamentally contradictory in nature is a 
matter upon which judicial views have differed,^ but at any rate 
they both make the marriage voidable, and it seems a little 
unfortunate that the jurisdictional rules should vary according 
to whether incapacity is due to impotence or to wilful refusal. 
What impressed the learned judge was that the distinction 
between yoidness and voidability was of no significance to the 
ecclesiastical courts so far as jurisdiction was concerned, but it 
is respectfully submitted that the distinction could have had no 
jurisdictional relevance before the Act of 1857. In those days 
the sole prerequisite of jurisdiction was that the respondent 
should be resident in the diocese where the particular court 
spiritual functioned, and if this condition was satisfied the 
court was competent to pronounce upon the validity of all 
marriages, whether contracted in England or not and even 
though the parties were unconnected with England either by 
domicil or nationality.^ 

Ill Ross-Smith v. Ross-Smith,‘^ where the same question was 
again litigate, Karminski jT, differing from Collingwood J., 
found himself unable to distinguish the decision of the Court 

in V. Casey and held that nullity jurisdiction in 
respect of a voidable marriage could not derive its origin from 
the_ place of marriage alone. The Court of Appeal, however, 
taking the view that the ratio decidendi in Casey v. Casey con¬ 
flicts with Ramsay-Fairfax v. Ramsay-Fairfax,^ has now reversed 
the decision of Karminski J.^ 

rejected the suggestion made in HiF v. 
HiFthzt for jurisdictional purposes incapacity is distinct from 

Macdermott reached a similar conclusion in the Northern Irish case of 
Addtson v. Adduon, [1955] N.I. i; Morris, Cases on Private International Laza, 
p. 165. ’ 

P " Reneville v. De Reneville, [1948] P. 100. 120 per 

liar^fn 431 BuckniU L.J.; HarthaL. 
HartJian, 2 M E.R. 639, 640 per Lord Merriman. (This part of his 

: 7- Hfter, [1948] P. 95, 991x00.“- 

♦ [i960] 3 W.L.R. 753; [i960] 3 All E.R. 70. 
® Supra, p. 361. 

* [1961] I AB E.R. [1961] 2 W.L.R. 71. 
-f 
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wilful refusal, pointing out that these tw'o grounds are fre¬ 
quently pleaded in the alternative, since more often than not 
it is impossible to account for the non-consummation of the 
marriage until all the evidence has been heard. ‘It would, we 
think, be the height of absurdity if the court has to hear the 
whole_ of a case before it can decide whether or not it had 
j’urisdiction to entertain it.’* 

On the^other hand, the Lords Justices considered it to be a 
matter of vital significance’ that ‘the. ecclesiastical courts drew 
no distinction, from the point of view of jurisdiction, between 
marriages void ab initio and those which were merely voidable’.^ 
In support of this they cited a number of cases, decided by the 
civil courts since 1857, in which jurisdiction was assumed on 
the sole ground that England was the place of marriage,^ 
but it is respectfully submitted that these were all concerned 
with defects that, if proved, vitiated the marriage ceremony 
itself. They were cases of civil, not physical, incapacity. Their 
Lordships were troubled by the suggestion that this dichotomy 
of defects affects the question of jurisdiction. ‘If it is to be held 
that jurisdiction exists where juristic capacity is in question, 
it may be asked, is it to be excluded where the issue relates to 
physical incapacity.?’ In other words, where is the line to be 
drawn.? It may be suggested in reply that the place of celebra¬ 
tion is per se a sufficient basis of jurisdiction if it is alleged that 
some infirmity in the contract to marry or in the marriage cere¬ 
mony has prevented the parties from ever acquiring the status 
of husband and wife; but that it is not a sufficient basis if it is 
alleged that an admittedly existing status should be terminated. 

The view of the Court of Appeal, that the main distinction 
between void and voidable marriages has been ‘cut away’ since 
Ramsay-Fairfax v. Ramsay-Fairfax overruled Inverclyde v. 
Inverclyde, seems a somewhat bold interpretation of a decision 
which inerely held, contrary to the Inverclyde decision, that 
jurisdiction was well founded on the common residence of the 
parties in England. 

The final word on this controversy, however, has yet to be 
written, for the respondent has appealed to the House of 
Lords. Reduced to its lowest terms, the question may be simply 
stated. Is it just and socially desirable that a respondent, 

' [1961] 2 W.L.R. at p. 81. 2 Ibid, at p. 76. 
^ Simonim v. Mallac (1860), 2 S.W. & Tr. 67; Sotiomayor v. De Barrcs (1877), 

3 P.D. I; Cooperv. Crane, [1891] P. 369; Linkev. Van Aerde 10 T.L.R. 
426; Hussein v, Hussein, [1938] P. 159. 
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domiciled and resident abroad and who has possibly never 
been domiciled or resident in England, should be compelled 
to resist an attack in England on his existing status merely 
because he was married in England? That the answer should 
be in the negative is fortified by the remembrance that the 
English judges, having once assumed jurisdiction, have in¬ 
variably determined the issue according to English internal lawA 

Annulment of mi^marriages. 
(a) Com- {a)^etition baselon domicil. There is ample authority for the 

domic” In somewhat obvious ruirSTat the court of the country in which 
England both parties are domiciled has nullity jurisdiction in respect of 

a void marriage.2 In this type of marriage, however, the woman 
does not acquire her husband’s domicil by operation of Iaw.3 
If, therefore, she was domiciled abroad before going through 
a cerernony of marriage with a man domiciled in England and 
the jurisdiction of the court is invoked by reason of a common 
domicil, it niust be proved that she has in fact acquired an 
English domicil of choice. 

'^^roner . established that the English domicil of the peti- 
aione tioner alone, whether the man or the woman, suffices to found 

so and if a common domicil were 
required in all cases, the question of jurisdiction might be in¬ 
soluble, for since no marriage exists there cannot be a common 
domicil unless the woman acquires a domicil of choice in 
England.^ 

In JVhitejy Whiter the domicil of the woman alone was 
held to be avalid basis of jurisdiction. The facts were these: 

rM - A domiciled Englishwoman, while on a trip to Australia, went 
'C^ through a ceremony of marriage at Melbourne with the respondent, 

whose wife was still living. The woman returned to England two days 
later wiAout any consummation of the marriage. She later took nullity 
proceedings in England. The respondent did not enter appearance, but 
he acknowledged service of notice to appear and signed a formal ad¬ 
mission that at the time of the Melbourne ceremony he was married to 
a wife resident in Malta. 

Bucknill J. granted a decree notwithstanding that the re- 

" pp. 370-1. 

of Austrian Property, [1927] A.C. 641; De Massa 
V. De Massa, [1939] 2 AU E.R. 150 N; Galene v. Galene, [19391 P. 237 

3 Supra, L 7D7J j/ 

^ De Rene^UIe v. De ReneMle, [1948] P. 100, 113, per Lord Greene. 
U937JP-III- 
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spondeiit was neither resident nor domiciled in England. For 
a time it^ was^ controversial w,hether the learned judge had 
assumed jurisdiction on the ground of the domicil or of the 
residence of the petitioner in England. The Court of Appeal 
has now, however, approved the decision and has placed it 
sqiiarel]/ on the ground of domicil.^ There are other cases in 
which jurisdiction has presumably been based upon the pre¬ 
ceremony domicil of the woman.- 

Jurisdiction will likewise exist by virtue of domicil if it is Petition 

the man who is alone domiciled in England.^ This will occur, 
for instance, where he goes through a ceremony with a w^oman 
dorniciled abroad who does not acquire her owm domicil of. 
choice in England. 

An exceptjonal case, in which a w^oman is entitled to invoke (y) Exccp- 
the jurisdiction of the court by reason of her prior En^’lish 
domicil, arises under section I's (i) of the' MatrimSnkr'"'^’ 
Causes Act, i which has already been discussed.^ 

(by^etition based on English residence. As we have already juris- 
seen, section 18 (i) (^) orthe^me Act empow^ers the English 
court to annul a void marriage if the wmman is resident in ordkary 
England and has been ordinarily resident there for a period of 
three years immediately preceding the commencement of pro- 
ceedings by her, provided, however, that the man is not domi¬ 
ciled m another part of the United Kingdom or in the Channel 
Islands or the Isle of Man.^ 

Two questions remain. 

First, is nullity jurisdiction in respect of a void marriage 
well founded at common law on the residence of both parties m 
England } 

Secondly, does the common law rule, that the English resi- Is common 

dence of the petitioner alone is an insufficient basis of juris- 
diction in the case of a voidable marriage,^ apply to a void petitioner 
marriage } sufficient ? 

It is submitted that either common residence or the resi¬ 
dence of the petitioner alone should suffice in the case of a void 

* D/ Reneville v. De RenevillCf P. 100, 112"-13. 
^ e.g. Hussein v. Hussein, [1938] P. 159. 

3 mifenden v._ Woifenden, [1946] P. 61 (where the petitioner seems to have 
acquired an English domicil); Way v. Way, [1950J P« 71; reversed suB now. 
Kenwardv. KenwardAiqZilV. 12±. 

-S. 18 (!)(.). 

® p. 358; see alsop. 388. 
^ Matrimonial Causes Act, 1950, s. 18 (i) (<^); supra, p. 362. 
^ Supra, p. 362. 



HUSBAND AND WIFE 

Submitted 
that resi¬ 
dence of 

petitioner 
alone 

suffices 

368 

marriage. Two practical considerations in favour of the sub¬ 
mission are that the legislation recognizes the sufficiency of a 
limited period of residence by the wife, when proceedings are 
instituted by her, and also that, at any rate according to one 
authority, a foreign annulment, even of a voidable marriage, 
based upon the residence of both parties in the forum, must be 
recognized as effective by English law.’' 

The real mystery, indeed, is why any doubt should exist. 
There is something to be said for the doctrinaire who insists 
that questions of status should be justiciable only in the court of 
the domicil and that therefore jurisdiction over a voidable mar¬ 
riage cannot be based upon residence, but the parties to a void 
marriage have never possessed the married status. Even a 
nullity decree, though it is declaratory of status, does not change 
status. It does not in truth nullify a marriage, but formally 
declares that a marriage never came into existence. Any member 
of the public can regulate his conduct on that undoubted fact, 
decree or no decree. Any court in England can pronounce 
upon the nullity of the ceremony regardless of the residence or 
domicil of the parties if the question arises incidenter in some 
other proceeding.'^ Is something more, then, than the English 
residence of the petitioner to be required if he desires a direct 
and authoritative ruling upon his status ? 

If a man domiciled in New Zealand, but resident for the last ten 
years in England, has gone through a ceremony of marriage in Paris 
with a Frenchwoman who is already married to a living husband, is he 
to be precluded from obtaining a nullity decree from the English court? 

It is true that no decree is necessary, but it is at least socially 
desirable that the invalidity c^his marriage, the ventilation of 
which in private conversation may cause him harm and suffer¬ 
ing, should be judicially affirmed beyond all doubt. If the 
woman were to be indicted for bigamy, the court would be 
bound to pronounce upon the invalidity of the marriage, and it 
is a little inconsistent to deny it this power when the invalidity 
is the sole issue. The denial is even more harmful in cases other 
than bigamy, when the existence of the marriage admits of 

^ [1923]?. ■ 
^ Dicey, p. 35^; 61 L.Q.R, 343 (Morris). It is respectfully submitted that 

the following statement in Dicey is correct: ‘The logical consequence of the above 

argument [i.e. that the court may pronounce upon the invalidity of a marriage if 
the question arises incidentally to other proceedings] is that there should be no 

rules as to jurisdiction in the case of a void marriage, and it is submitted that this is 
sound in principle*; Dicey, p. 3 5 5. 
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greater doubt. If, for instance, before the statutory extension 
of jurisdiction noticed above, the woman petitioner in Mehta v. 

whose marriage at Bombay w'as the result of d^epion, 
had been domiciled in New Zealand but long resident in 
England, it is scarcely conceivable that the judge would have 
refused jurisdiction to relieve her from an intolerable situation* 
It is doubtful even whether the much maligned decision of 
Jeune P. in Roberts v/Brennan^ w'as incorrect. In that case: 

A woman, whose domicil was probably Engiish,^ went through a 
ceremony of marriage in the Isle of Man with a man domiciled in 
Ireland. The man was admittedly married to a wife still alive. The 
woman petitioned the English court for a decree of nullity on the 
ground of bigamy. At the time of the petition the man was resident in 
Ireland, but the reports of the case hvulge nothing certain about the 
residence of the petitioner, except th"it“m" the original citation she had 
given an English address. 

Jeune P, granted a decree, remarking that 'residence—not 
domicil—is the test of jurisdiction in a nullity caseh He was 
clearly wrong in excluding domicil as a basis of jurisdiction^ 
He was also wrong if his statement implied that the residence 
of the petitioner alone is sufficient in the case of a voidable 
mapiage. Nevertheless, it is scarcely rational or helpful to 
maintain that he lacked jurisdiction to record the non-existence 
of a marriage that by the admission of the respondent himself 
had in fact never been contracted. However, the doubt still 
exists and it cannot be denied that according to Lord Greene^ 
the residence of a petitioning wife is insufficient at common law 
to found jurisdiction, unless, indeed, he intended to limit his 
observ^ion to the case of a voidable marriage.^ 

(c) petition based on English place of ceremony. It is well estab¬ 
lished by a series of deosionJdatn^^ i860 that where 
a marriage is alleged to be void on the ground that it was never 
validly contracted nullity jurisdiction resides in the court of 

^ [1945] 2 All E.R. 690; infra, p. 372. 
^ [1902] P. 143; 18T.L.R.467; 71 LJ.(P.) 74. The various reports conflict 

to a considerable extent; see the remarks of Lord Greene in De Reneviiie v. Be 
[1948] P. 100, at pp. 116—17. 

^ She w^as born in Wales. 
^ Graham Y, Graham, [1923] P. 31, 37,Horridge J. 
^ Be Reneviiie v. Be Reneviiie, [1948] P. 100, 116. 
^ Ibid., at p. 117. The Royal Commission on Marriages and Divorce has . 

recommended that the English court shall have jurisdiction in respect of a void 
marriage rif the petitioner is in England at the commencement of the proceed¬ 
ings’; C^d. 9678, pp. 233, 394. 

826106 B b 
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the country where the ceremony took place, notwithstanding 
that the respondent is resident and domiciled abroadd This 
rule is reasonable, for the question is not whether an admittedly 
existent status should be affected, as in the case of a voidable 
marriage, but whether the contract that purported to create the 
married status was valid, a matter which the court of the locus 
celebrationis is eminently competent to determine.^ 

In Si^nin Y/Mallac 

A Frenchwoman domiciled in France had been married in London 
to a Frenchman, also domiciled in France. She petitioned for nullity on 
the ground that the marriage had been celebrated without the parental 
consent and the formal publication required by French law. 

In the words of the Judge Ordinary, Sir Cresswell Cresswell, 
the court possessed jurisdiction on the simple ground that 
'the parties by professing to enter into a contract in England, 
mutually gave to each other the right to have the force and 
effect of that contract determined by an English tribunal’. 

(2) Choice of law. 

Distinction One of the long-standing blemishes of this branch of prL 
vate international law has been the almost complete disregard 

jaw and of the elementary and primary distinction between jurisdiction 
choice of law. The tendency of the judges, after surmount- 

ncgiected iug the problem of jurisdiction, has been to apply the internal 
law of England as a matter of course. Not only does this mean 
that the principles upon which the choice of law depends are 
undeveloped, but it is particularly regrettable that the personal 
law should be deprived of its control over the married status. 
In Easterbrook v. Easterbroof^ for instance, the judge assumed 

^ Bimontn v. Maliac (i860), 2 Sw. &Tr. 67; SottomayorY, De Barros (No. i) 
C^77)y 3 I (consanguinity); Cooper v. Crane, [1891] P. 369 (coercion 
affecting consent); Linke v. Van Aerde (1894), 10 T.L.R. 426 (bigamy); Ogden 
V. Ogden, [1908] P. 46 (claimed to be void for want of parental consent); Valter 
V. Vafter (1925), 133 L.T. 830 (mistake as to nature of ceremony); Hussein v. 
Hussein, [1938] P. 159 (duress); Srini Vasan v. Brini Vasan, [1946] P. 67 
(bigamy). 2 Supra. 

2 Tkis does not mean, of course, that the court of the domicil or of the residence 
of the parties is less competent; see the criticism of the rule by J. Unger in 43 
Transactions of the Grotius Society, pp. 89-90. 

^ [1944] P* 10* Similarly, Mutter v. Hutter, [1944] P. 95. See also Ramsay- 
Fairfax Y. Ramsay-Fairfax, [1956] P. 115, supra, p. 361, where the court at 
the instance of the wife annulled a voidable marriage between parties resident in 
England, but dGmiciled in Scotland, although the husband had started like pro¬ 
ceedings in Scotland. Presumably, the wife desired an English decree because 
she was entitled to maintenance in England but not in Scotland. In the court 
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jurisdiction apparently on the ground that the parties^ though 
domiciled in one of the provinces of Canada, were resident in 
England, and then proceeded to annul their voidable marriage 
on a ground that was sufficient by English law but insufficient 
in any of the Canadian provinces. The justification probably 
was that he had no option, since evidence of Canadian law was 
not given. But the practice of presuming English and foreign 
law to be similar unless evidence to the contrary is offered 
threatens the principle that questions of status are subject to 
the law of the domicil, for by remaining silent the parties may 
be able to obtain annulment on easier terms than are allowed 
by that law. Knowledge of foreign law' certainly cannot be 
imputed to the judge, but there is no reason why notice of the 
expediency of calling for evidence of it should not be imputed 
to him.^ 

The ascertainment of the proper law in a nullity suit depends Proper law 
upon analysing the various defects that may constitute cause 
for annulment, in order to determine their intrinsic nature, lumc of 

Once this is done, the legal system to wffiich a particular defect 
is subject will become reasonably apparent. The analysis must 
turn in the first place upon the distinction between the contract 
to marry and the status that emerges from the contract when 
it is implemented. It is a trite saying that marriage is an institu¬ 
tion, not a contract, but the aphorism must not be allowed to 
obscure the equally obvious truth that the institution origi¬ 
nates in a contract properly so called. The distinction requires 
emphasis in the present connexion, for in the English view the 
contract is governed in general by the kx loci celebrationis^ 
while the ensuing status is a matter for the personal law. 
Thus the primary task is to separate the contractual defects 
from those, such as wilful refusal to consummate the marriage, 
that affect the status. 

But the analysis must be carried further, for, if the lex loci Defects arc 
celebrationis as such is to govern the contract, it is obvious that, 
since the parties may have no permanent or substantial con- perfonai°'' 
nexion with the place of marriage, alleged defects which raise 
the question of their capacity for intermarriage, though certainly 

below, [1956] P* 115> at P- 125? Willmer J. dealt specifically with the present 
contention, but in the circumstances he found the question of choice of law to 
be of no consequence since he had been satisfied by an afiBdavit of a Scots lawyer 
that ‘in relation to such proceedings as these, Scots law—i.e. the law of the domicil 
—^is the same as English law’. 

See the remarks of Falconbridge, 26 915. 
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'of a contractual nature, can scarcely be referred as a matter of 
course to the lex loci. Defects affecting the validity of the con¬ 
tract and the ensuing ceremony in which the identity of the 
actual parties is a matter of indifference, must be distinguished 
from those that affect the parties personally. 

The former, such as want of form and probably also want of 
consent, are subject to the lex loci celebrationis and for the present 
purpose may conveniently be denominated 'contractual’. On 
the other hand, defects which consist in something peculiar to 
those very parties or to one of them, such as nonage, are subject 
to the personal law and may themselves be termed 'personal’. 

Lack of What defects are to be classified as contractual is not entirely 
formXles from doubt. It is clear, of course, that a failure to observe 

is a con- the prescribed formalities at the marriage ceremony is com- 
P^^sed in this classA In the words of Cotton L.J.: 

‘The law of a country where a marriage is solemnized must alone 
decide all questions relating to the validity of the ceremony by which 
the marriage is alleged to have been constituted; but as in other con¬ 
tracts, so in that of marriage, personal capacity must depend on the law 
of the domiciL’2 

Is absence The doubtful qucstion is whether contractual defects are 
of consent restricted to those affecting the mere form of the ceremony. It 

a con- . , . , - , ^ . 1*1 . ^ r 

tractnaior IS Submitted, howevcr, that anything which negatives the free 

^dSectl ^ fundamental requirement of general contract 
‘ law must also be classed as contractual. According to this, the 
question whether annulment is to be decreed on the ground that 
the petitioner was the victim of fraud, coercion or fear,3 or was 
mistaken with regard either to the identity of the respondent 
or the nature of the marriage ceremony, falls to be determined 
by the lex loci celebrationis. Thus in v.JMehta H 

.. . . 
The petitioner, a woman domiciled in England, went through a 

ceremony of marriage in Bombay with the respondent, who was domi¬ 
ciled in India. The petitioner believed that the only purpose of the 
ceremony, which was carried out in a language unknown to her, was to 
convert her to the Hindu faith. Afterwards she learned that her con¬ 
version and marriage were effected at the same time. 

^ Eimonin v. Mallac (i 860), 2 Sw. &: Tr. 67. 
^ Sottomayorv. De Barros (No. i) (1877), 3 P.D. i, 7. 
^ H. V. H., [1954] P. 258. It is controversial whether duress renders a marriage 

void or voidable. The latest judicial view prefers the latter alternative, Parojcic 
V. Parojcky [1958] i W.L.R. 1280, 1283,Davies J. 

[1945] 2 All E.R. 690. 
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Barnard J. held that she did not intend to marry the respondentj 
that a fraud had been perpetrated upon her and that therefore 
she must be granted a decree of nullity. Unfortunately it 
cannot be predicated that the learned judge treated the defect 
as contractual, for he did not inquire whether the mistake would 
be regarded by the lex loci celebrationis as sufEcient ground 
for relief. A not unreasonable conclusion, however, is that 
he presumed Indian and English law to be the same on the 
matter. 

But the view" that a mistake affecting consent is a contractual Doubt 

defect was certainly not accepted by Hodson J. in Way 
the case^of the Russian wdfe who was forbidden'bytE^ 
authorities to join her husband in England. 

The petitioner, a British subject domiciled in England, w’ent through 
a ceremony of marriage at Archangel with the respondent, domiciled in 
Russiy, as the result of wETcli he believed that he had been legally 
married. He later claimed annulment on the grounds, (ij that certain 
formalities required by Russian law had been omitted, (2) that the 
marriage was void for want of consent, since he believed at the time of 
the ceremony that his wife would be allowed to accompany him to Eng¬ 
land ynd also that it was the duty of both parties to live together. Ac¬ 
cording to Russian law he was mistaken in both respects. 

godson J. first held that there had been no neglect of the 
Russi^ formalities. He then propounded the doctrine that 
questions of consent are to be dealt with by reference to the 

personal law of the parties rather than by reference to the law 
of the place where the contract was made', with the result that 
‘the matrimonial law of each of the parties' had to be applied^ 
He^ then held that by English law, the personal law of the 
petitioner, consent is not nullified by mistake of the kind 
pleaded, a finding with which it is impossible to disagree. 

The Court of AppeaH held the marriage to be void on the 
ground thattheTmssiau^ not been observed, 
and therefore anything that was said about the law to govern 
the question of consent was obiter. Bucknill L.J. and Denning 
L.J. made no reference to the matter, but Sir Raymond Ever- 
shed M.R. was ‘prepared to assume' that Hodson J. was correct 
in referring the question to the personal law of the partiesA 

To classify want of consent as a personal defect and to Submitted 
assign it to the law that governs status seems utterly wrong on 
principle. A valid agreement by the parties to go through a is * con- 

:[j9;o]p.7i. ^ Atp.78. 
^ Sudnom. Kenwardv, Kenward, [1951] P. 124. ^ Atp. 133. 
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marriage ceremony is an essential preliminary to the creation 
of the married status. Fundamental error nullifies not only the 
agreementj but also the ceremony in which it finds its fulfil- 
mentj and whether the facts disclose error of that nature must 
surely be a matter for the law that governs the ceremony, i.e. 
the law that determines w^hether a ceremony sufficient to pro¬ 
duce a change of status has been effected A 

Meaning of It remains to identify the personal law which governs per- 
‘persoMj sonal, as distinct from contractual, defects. It seems clear that 

it must be the law that governs capacity to marry, for, with the 
exception of absence of consent if that is to be included in the 
present category, all the personal defects represent an incapacity 
in one or both of the parties. There is no need to discuss further 
the controversial question of capacity, but it is as well to repeat 
that, at least according to the latest dicta, the governing law is 
the law of the intended matrimonial home, which is presumed 
to be the law of the country in which the husband is domiciled 
at the time of the marriage. The most decisive statement to 
this effect is contained in the following passage from Lord 
Greene’s judgment in De Reneville v. De Renevilk'? 

Hn my opinion the question whether the marriage is void or merely 
voidable is for French law to answer. My reasons are as follows: The 
validity of a marriage so far as regards the observance of formalities is a 
matter for the lex loci celebrationis. But this is not a case of forms.It is 
a case of essential validity. By what law is that to be decided? In my 
opinion by the law of France, either because that is the law of the hus¬ 
band’s domicil at the date of the marriage or (preferably, in my view) 
because at that date it was the law of the matrimonial domicil in refer¬ 
ence to which the parties may have been supposed to enter into the 

bonds of marriage.’ 

Effect of The crucial sentence in this passage is that which has been 

•vfiiev^'De for at first sight the meaning of the word 'this’ is 
Reneville Hot obvious. It is. Submitted that it clearly means—this defect,^ 

Interpreted more fully. Lord Greene’s line of thought appears' 
to have been as follows: 

^ Faro]etc v. Parojcic, [1958] i W.L.R. 1280, 1283. For a strong view to 
the contrary see 3 /. C.L.Q. 454 et seqq. (J. T. Woodhouse). It should also be 
noticed that the Royal Commission on Marriage and Divorce recommends that 
only lack of formalities should be regarded as a contractual defect; Cmd. 9678, 
pp. 234, 395. 

^ [1948] P. 100, 114. For the facts see p. 357. 
3 Italics supplied. 

See the remarks of Mr. P. B. Carter in 31 Journal of Comparative Legisla^ 
tion and International Law, 



CHOICE OF LAW IN ENGLISH SUITS 375 

W hether a marriage is ¥oid or voidable depends in the first place upon 
' particular defect alleged by the petitioner, since the nature of this 

will determine the identity of the proper law. If the defect consists in 
lack of form, the proper law is the iex loci celebrationis. 

But in the present case the alleged defect is inability or refusal to 
consummate the marriage, and since this raises a question of essential 
validity the proper law is the law of France, in which country the hus¬ 
band was domiciled at the time of the marriage. 

It is pertinent to remark that it chaos is to be avoided in a Essential 
nullity suit the personal law must be represented by a single !oalnaw 
legal system, not by the ante-nuptial lex domkilit of each party, shoni/^ 
It is required to answer tw’-o questions: " ^ 

^ system 

First, does the alleged defect constitute cause for annulment ? 
Secondly, if so, what consequences ensue, presuming the allegation 

to be proved ? 

The first question might be referred to two laws, but scarcely 
the second. Suppose, for example, that a woman, domiciled in 
England prior to her marriage to a man domiciled in Switzer¬ 
land, alleges that the latter was mentally defective at the time 
of the marriage. Both English and Swiss law recognize mental 

■ f infirrnity as ground for annulment, but the effect in Switzer¬ 
land is to render the marriage void, not voidable as in England.* 
If a judge, confronted with this problem, were required to 
apply the dual domicil theory, how could he reach a decision 
without choosing either Swiss or English law and upon what 
basis would he be expected to make the choice.? 

It must be noticed that the decisive date for ascertaining the Time for 
personal law is the time of the marriage, not the time of the 
nullity proceedings, for annulment, unlike divorce, is founded «time of 
upon an ante-nuptial fact.^ This is so even though the alleged 
defect is the post-nuptial fact of wilful refusal to consummate 
the marriage.3 This equation of wilful refusal and impotence 
is often justified on the ground that the former is in essence 
an ante-nuptial act, since in the case of the husband it is gener¬ 
ally a veil concealing impotence, and in the case of the wife it 
represents unconquerable aversion.'^ 

* Wolff, Private International Law (ist ed.), citing Swiss Civil Code, ss. i6, 
97, 102, no. 2. 

* 11 M.L.R. loi. 

^ V. [1947] P. 164, 167-8. 
* 'Wo\S, Private International Law,-p.citingG.v.G.,\i^2C\ K.C. 

A different view is expressed fay Falconbridge, 26 Canadian Bar Review, 920. 

r’ , , , . , 
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A statutory Tlic Matrimonial Causes Act, 1950, provides that where a 
tf suit is brought in England by a wife, either because she 

law has been deserted by her husband, who was domiciled in this 
country immediately before the desertion,^ or because she has 
been ordinarily resident in England for a period of three years 
immediately preceding the suit,^ then 

‘the issues shall be determined in accordance with the law which would 
be applicable thereto if both parties were domiciled in England at the 
time of the proceedings.’3 

It would seem that this creates no exception to the rules for the 
choice of law stated above. The common domicil at the time of 
the proceedings vitally affects the question of jurisdiction, but 
it is no pointer to what was the proper law at the time of the 
marriage. Whatever it is that renders the court competent— 
common domicil, common residence or the domicil of the peti¬ 
tioner alone—the alleged defect must still be assigned to its 
proper law, which may well be the law of a foreign country. 

(i) Jurisdiction. 
(^^Foreign Suits 

Doubtful If the law is to be a harmonious whole it seems essential that 
what is regarded as sufficient to confer jurisdiction upon the 

courts are English court should be equally effective in the case of foreign 
It clear, however, that this is true. For one thing, 

the demands of reciprocity have not always impressed English 
judges; for another, the relevant decisions are few in number 
and not wanting in ambiguity. It will be better, therefore, 
to retain the arrangement followed in the discussion of English 
jurisdiction and attempt to ascertain whether the authorities 
justify the conclusion that English and foreign courts stand on 
the same footing. 

(J^Annulment ofvoida^ marriages. 

Court of {a) Jurisdiction based on domicil. The decision of the House 

V* Administrator of Austrian Property^ 
competent established beyond^TEouEFthaF'^ffiE^oouiT''^^ in ——^ 

which both parties are domiciled at the time of the proceedings 
has jurisdiction to pronounce a decree of nullity.^ It is also 

^ Supra, 2,^2, 
^ Matrimonial Causes Act, 1950, s. 18 (3). 

[19^7] A.C. 641; for the facts seep. 378. 
5 De ReneviikY. De Reneville, [1948] P. 100, 109,Lord Greene. 
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established that a decree of ni 
than the court of the domicil 
it is regarded as valid and e; 
parties d 

illity pronounced by a court other 
will be recognized^ provided that 
Fective by the lex domicilii of the 

There can^ of courscj be no question of a foreign iurisdiction Does t 
based on the separate domicil of the wife, for in the case of a ^ 
voidable marriage she necessarily shares the domicil of her seltl' 
husband. We have seen, however, that in two sets of circum- 
stances a wife may petition the English court for annulment 
notwithstanding the foreign domicil of her husband,^ and the 
question therefore arises whether a foreign decree, based on a 
substantially similar jurisdictional ground, wiii be recognmed 
on the^ principle of reciprocity. This problem of reciprocal 
recognition, which assumes greater importance in the sphere 
of divorce, will be discussed later.^ 

based on residence. Since it has now been held Co.-nmon 
that the common residenp°WtEe parties in England suffices residence 

to found the nullity jurisdiction of the English court,'^ it may be 
taken for granted, in accordance with the principle of reci¬ 
procity, that a foreign decree based upon a similar assump¬ 
tion of jurisdiction will be recognized. This conclusion, indeed, 
was virtually established by the earlier case of Mitford v. - 

On the other hand, having regard to Be Reneville v. Be Residence 
Reneville,^ it is cle^ that at common law a foreign decree 
founded on the residence of the petitioner alone will not be alone in- 
recognized as valid by English law. The one doubt in this 
respect is whether a decree granted to the wife by reason of her 
residence in the forum for a limited period will be honoured in 
England, having regard to the statutory jurisdiction possessed 
by the English court to grant her relief if she has been resident 
in the,country for three years 

{c)Jjurisdiction based on place of marriage. The decision of PUce of 
the Court of Appeal in Casey v. Casey? that jurisdiction to 
annul a marriage for wilful refusal cannot be founded on the lurisXtion 

Abate y. Abate, [1961] 2 W.L.R. 221. This is an extension to annulment 
of the doctrine laid down for divorce by Armitage v. A.-G., [1906] P. 13 5; infra, 

P- 394- 

■ * MatTimonialCausesAct,i95o,s.i8(i)(^);i8(i)(^);x»/ir/r,pp.358;362. 
3 Infra, pp. 397-400. 

Ramsay-Fairfax y. Ramsay-Fairfax, [1956] P. 115. 
* [1923] P. 130; infra, p. 382. 6 [1948] P. 100; p* 357. 
^ Matrimonial Causes Act, 1950, s. 18 (i) (^). As to this, see infra, pp. 397- 

4^®* ^ [1949] 420; supra, p. 363. 
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bare fact that the parties were married, in Englandj appeared to 
imply that a foreign decree based jurisdictionally upon marriage 
in the forum would not be granted extra-territorial recognition A 
This conclusion, however, is no longer inevitable, for, as we 
have seen, a later court of Appeal found itself unable to follow 
Casey v. Case}\^ and therefore the position must remain un¬ 
certain until it has been clarified by the House of Lords A 

of void marriages. 

Common {o) Jurisdiction based on domicil. In Salvesen v. The Admini- 
Austrian Propenid the House’^ofT^w 

unsdiction jurisdiction in the international sense is possessed by the courts 
of the foreign country if the parties to a void marriage are both 
domiciled there at the time of the suit. This common domicil 
will not, of course, exist unless the woman has by residence 
acquired a domicil of choice in the forum, for her previous 
domicil is unaffected by a marriage that is void. In the 
.Salvesen Cas£: 

* Miss Salvesen, a British subject domiciled in Scotland, went through 
j ^ a form of marriage at Paris in 1897 with an Austrian subject. The 

parties lived together as man and wife at Wiesbaden until 1923, except 
for the period of the 1914 War, and they each acquired a German 
domicil. In 1923 the English Administrator of Austrian Property 
claimed the rnovables of the wife on the ground that she had become an 
Austrian subject by her marriage. She therefore took steps to discard 
her Austrian nationality by suing for nullity at Wiesbaden on the 
ground that certain formalities required by French law had been omitted 
from the marriage ceremony in Paris. The court granted the decree. 

I of Lords held that the decree was effective in Scot- 
I .land. The court of the common domicil, though perhaps its 
jurisdiction may not be exclusive,^ is certainly competent to 
determine conclusively and finally a question relating to the 
status of the parties. In De Massa v, De Massa^ and inGalene v. 

^his principle was applied to cases where the court 
of the common foreign domicil had annulled a marriage for 
the non-observance of the domiciliary forms, although the 
parties had married in England in faithful compliance with the 
English formalities. 

' V. [1953] p. 246, at p. 256,p^rHodson L.J. (the statement 
referred to divorce decrees). 

^Ross-Smitiv,Ross-SmM,[i<)6i]2'W.'L.'R.ji. 

3 See«^r^,pp 364-6. ‘ ^19^7] A.C. 641. 
^ P/r Lord Haldane, at pp. 652, 654. 

« (i95i),reportedin [1939] 2 AIIE.R. 150N. ’ [1939] P. 237. 
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In deciding^whether the parties were in fact both domiciled Place of 
ill the foreign. foTii,m at the time oi the nullity proceedings, it is 
vital that the English court should have regard to the appro-may depend 

priate rule .tor the choice of law governing the formal validity foV^chUce 
of the marriage. This is well illustrated by Cfiapelle v. Ckape/IeJ 

A woman domiciled in England was ma:r,ried in 1931 at a register 
I office in England to a man domiciled in Ylalta. The Il',la!tcse court i,n 

I 1944^ ^ suit brought by the husband^ pronounced the marriage to 
I have been null and void ah initio^ since there had been no religious 

1^ ceremony as required by the lex domidlii of the husband. 

In proceedings taken later in England it was argued inter alia 
that the Maltese domicil of the husband was auto,matically 
communicated to the wife by the mere fact of the marriage and 
that therefore the nullity^ decree was ettective as having been 
granted by the court of the common domicil. Willmer jT, how- 

^ ever, held that it was impossible to attribute to the marriage a 
change in the woman's domicil, since the Maltese court itself 
had declared that the parties had never been married. The all- 

question of choice of law, however, was not fully 
canvassed. A void marriage admittedly does not effect a 
change in the woman’s domicil, but in the instant circum¬ 
stances it is submitted with respect that the marriage was valid, 
not void. This has been demonstrated by a learned com- 
mentator.2 

The invalidity of the marriage was alleged to be due to a contractual 
defect, namely, a failure to observe the correct formalities. The proper 
law to govern this matter w^as English law as being the lex loci celebra¬ 
tionis. Since the English formalities had been, observed, the marriage was 
valid and the wife acquired by operation of law a common domicil with 
her husband. 

The question that still lacks a judicial answer is whether, in l domkii 
the case of a void marriage, English law admits the international alone 

validity of a nullity decree granted by the court of the country a basis of 

in which the petitioner, but not the respondent, is domiciled. 

If, for instance, in Ckapelle v. Chapelle^ the English formalities had 
not been observed, with the result that the husband alone w^as domiciled , 
in Malta, woiild the Alaltese decree have been effective ? 

Willmer J. virtually answered this question in the negative, 

' [19503 P. 134. 
^ Mr. Rupert Cross, 3 I.L.Q, 249-50. For a different apprais,al of the situation,, 

see 7.4 230—2'.(J. K. Grodecki). 
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for he said that the possession by the parties of a common 
Maltese domicil was ‘the one and only ground on which the 
claim to exercise jurisdiction over the wife could be based’d 
The opinion of the learned judge, however, is not decisive, for 
the claim that the domicil of the husband at the time of the 
Maltese suit was alone sufficient to found jurisdiction was not 

put forward. 
Peti- It is submitted that cogent reasons can be advanced in favour 

dornTdi conceding jurisdiction to the court of the domicil of the 
presumably petitioner alone. In the first place, the English court assumes 

sufficient on this ground,^ and it seems a little incongruous, 

to say the least, that the equivalent right of foreign courts 
should be denied. Again, if a void marriage is a complete 
nullity and can be so treated by every court and every private 
person, what possible reason can there be for refusing recogni¬ 
tion to a decree recording its non-existence and granted in the 
domicil of one of the parties It smacks of pedantry to reject 
the declaration of an admitted truth. Further, on mere sociolo¬ 
gical grounds recognition of the foreign decree seems impera¬ 
tive, for its repudiation creates yet another instance of that 
lamentable situation in which the parties are regarded as 
married in one country but unmarried in another.^ Finally, it 
is not without significance that in a case where the facts were 
similar to those in Chapelle v. Chapelle a South African court 
had no hesitation in recognizing the foreign decree.® 

Residence (by/Jurisdiction based on residence. It may be assumed with 
foriTmof confidence that the foreign annulment of a void marriage, 

petitioner based On the local residence of both parties or of the petitioner 

suffic^nt regarded in England as a decree given by a court 
of competent jurisdiction. In the first place, since Sir Henry 
Duke in Mitford v. Mitford^ recognized the annulment by a 
German court of a voidable marriage which was based on the 
residence of both parties in Germany, then a fortiori the same 
basis of jurisdiction must be admitted in the case of a void 
marriage.’ Secondly, the reasons already given in favour of 

^ Chapelle v. Chapelle^ at p. 144. 
^ White V. White, [i937] P. 111, as explained in De Reneville v. De Reneville, 

[1948] P. ioo,atp. ii3;Mifi/^v.ikr^i/j,[i94c] 2 AllE.R.6oi;j*!/>r^,pp. 366-7. 
3 3/.i.g..253. 4 Ibid., at p. 252. 
3 Dif I)/(1948), S.A.L.R. 802. 
® [1923] P. 130; z>/r^, p. 382. 

In Corbett Y. Corbett, [1957] i W.L.R. 486, see the following paragraph, 
the common residence of the parties in the foreign forum was an alternative ground 
for the decision. 
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admitting^the jurisdiction of the English court in respect of a 
void marriage^ even though, the petitioner alone is resident in 
England, apply mutatis mutandis to a suit abroad and their 
repetition here would be without profit A 

diction based ojt place of^ marriage, Althou^’h the 
matter was scarcely doubtSli;!^^^^^ eventually decided by 
Corbett Y, Corbett^ that a foreign nullity decree, based upon a 
ground that renders the marriage void, is eftective in the eves 
ot English law if given by the court of the locus celehrationiL 

y{2) Choice of law. 

The question may be put whether the failure of a foreign Decree ia 
court of competent jurisdiction to apply the appropriate rule 

for the^ understood in England renders its e&fdve, 
decree ineffective. This much, at any rate, is dear, that a nul- 
iRy decr^ in respect of either a void or a voidable marriage, 
II given by the court ot the common domicil, must be recoo*- 
mzed whatever rule for the choice of laW' may have been applied. 

' Massa^ is a striking illustration of this: 

A marriage solemnized in due form at the Paddington Registry 
Office, betw'een parties who w^ere French by nationality and by 
domicil, was annulled in France on the grounds that : 

(a) the petitioner had not obtained the parental consent required 
by French law; and 

(h) the marriage had not been recorded in the French register. 

Lord Merrivale accepted the French decree as binding. L4 
French tribunal, he said, _ ‘of competent jurisdiction has 
annulled the marriage and that declaration of nullity^ comes into 
operation.[ He was not disturbed by the fact that the French 
court had ignored the fundamental rule that the lex loci celebra¬ 
tionis governs the form of the marriage ceremony. 

There is nothing startling in this decision. It complies with Merits of 
the established rule that a foreign iudgment, if given by a court 
possessing jurisdiction in the international sense, is binding in domicil 

England and cannot be impeached on its merits.+ When sued 
upon in this country it cannot be successfully attacked on the ' 
ground that the court mistook or misapplied the relevant legal 
systern, whether English or foreign.s The decisive factor is the 
jurisdiction of the foreign court. In the case of a suit in rem^ 

I pp. 367-9. ^ [1957] I W.L.R.486. 
3 (1931), reported [1939] 2 .411 E.R. 150 N; followed in Galene v. Gahne, 

[1939]?. 237. ♦ pp. 661-7. 
5 Gffij'Wv. Gr^rj (1870), 6 Q.B. 139, w/ra, p. 664. 
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jurisdiction resides in the court of the country where the res is 
situated A A nullity suit is a proceeding in rem and it cannot be 
gainsaid that the m, to wit the marriage, is situated in the 
country in which both parties are domiciled. 

Is the same Doctrinal theoty, however, is not so easily satisfied when 
true of de- decrcc has been given by some court other than the court 

^inTofntry of the common domicil, as for example by the court of the 
common residence of the parties.^ This extension of jurisdiction 
from domicil to residence is no doubt convenient, but doctrin- 
ally it is vulnerable, for if the test of jurisdiction in proceedings 
in rem is the situation of the m, is it logical to ascribe to the 
marriage, albeit a disembodied m, a simultaneous situation in 
more countries than one ? That logic is not always a sure guide, 
however, is best illustrated by Mitford v. Mitfordd> where the 
facts were as follows: 

Mitford, domiciled in England, was married in Berlin to a woman 
with a German domicil. After six months of married life his wife 
obtained a nullity decree from the Berlin court on the ground of error 
under article 1333 of the German civil code. This provides that the 
validity of a marriage may be disputed by a spouse who, at the time of 
the ceremony, is mistaken as to such personal attributes of the other 
spouse as would have prevented him or her, with an intelligent ap¬ 
preciation of the significance of matrimony, from contracting the 
marriage. The particular attributes of which Mrs. Mitford complained 
were the masculine indolence and the unbearable selfishness of her 
husband. The effect in German law of this error qualitatis is to render 
the marriage voidable. The wife married again, whereupon Mitford 
petitioned the English court for divorce because of her bigamy and 
adultery. ; 

The first question on these facts, whether the German court I 
possessed nullity jurisdiction by virtue of the common residence i 
of the parties, was answered in the affirmative by the President. 
The second question was whether the decree, given for a reason 
manifestly insufficient by the English law of the domicil, was to 
be recognized as valid. Was an alteration of status, inadmissible 
by the personal law, to be permitted merely because it had been : 
effected by a court of competent jurisdiction? The President 
again gave an affirmative answer. He took the line that the 
decree, being a judgment of a competent court, was as con- i 
elusive as a like judgment in any other civil proceedings, that | 
is to say, its propriety and correctness could not be impeached, 

^ Supra, p. 110; infra,654-7. 

^[19233 130- 

Mitford V. 

Mitford 
admits 

sufficiency 
of common 

residence 

* Supra, p. 3 80. 
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for it is a settled rule of English private international law that 
oreign judgments are not void even though erroneous.* He said: 

The . . . real ground of challenge seems to me to be that ... the 
decision vvy wrong on the merits. Into that question I am, as I think, 
not entitled to go.’^ 

It is true that in the view of the learned judge the correct 
rule tor the choice of law had been applied by the German 
court, for rightly or wrongly he equated the mistake of the wife 
with an initial absence of consent—a contractual defect that 
m his_opinion fell to be tested by the lex loci contractus. The 
fqnowing_ hypothetical case will perhaps demonstrate the 
dimcuity m a more acute form. 

A Cypriot, a member of the Greek Orthodox Church, marries an 
E-nglishwoman in London in due compliance with the English for- 
malities. The parties have been domiciled in England since the cere- 
mony, but for the last six months they have resided in Malta. The 
Maltese court grants a decree of nullity on the ground that a Greek 
priest was not present at the marriage ceremony. 

Is this decree, granted in defiance of the rule that English 
law governed the form of the ceremony, to be recognized as 
valid.? It would seem, despite Hay v. Northcote^ that the doc-.tp«ch- 
trine which rorbids the impeachment of a foreign judgment 
must prevail, and that the validity of the decree must be ac¬ 
knowledged. In short, if English law admits the jurisdiction 
ot the court of the common residence, it must abide by the 
consequences, however erroneous the decree may be. 

^ SUITS FOR DISSOLUTION OF MARRIAGE^ 

(«) Jurisdiction of English courts. The test of jurisdiction for Jurisdk- 

the purpose of granting divorce was not unequivocally estab- 
hshed until the decision of the Privy Council in he Mesurier v. f/sTia 
Le Mesurier in 1895.5 There was a tendency beiore that.time 

^ Infra, pp. 661-7. 

2 [1900] 2 Ch. 262. 
^ [^923] P.»atp. 142. 

domicii 

By English law, divorce may be granted at the instance of either husband or 
wife when the respondent has (^) committed adultery or {i) deserted the petitioner 

without ^use for at least three years immediately preceding the presentation of 
the petition or (r) treated the petitioner with cruelty, or {d) is incurably of 

unsound mmd and has been continuously under care and treatment for at least the 
mt five yeare; and at the instance of the wife if the husband since the marriage 

has ^en guilty of rape, sodomy, or bestiality; Matrimonial Causes Act, iqco. 

. *[i895]A.C.si7. 
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to propound a doctrine of matriinonial domicil, an expression 
which was intended to indicate, not residence in a country 
with a present intention of remaining there indefinitely, but the 
actual residence of the spouses for the time being, provided 
that it was neither casual nor for the mere purpose of travel. 
Thus in Niboyet v. Niboyet,'^ which was decided in 1878, a 
Frenchman, who had been married to an Englishwoman at 
Gibraltar in 1856, resided in England as French Consul from 
1862 to 1869, and again from 1875 until the presentation by 
his wife of a petition for divorce on the ground of his adultery. 
His consular office precluded him from acquiring an English 
domicil. A majority of the Court of Appeal, Brett L.J. dis¬ 
senting, held that there was jurisdiction to dissolve the mar¬ 
riage. The reasoning appears to have been that, since the 
husband was resident in England, his adultery was a matri¬ 
monial matter that would have entitled the ecclesiastical courts 
before 1857 to exercise jurisdiction in a suit for divorce a mensa 
et thoro, and that the jurisdiction, enlarged by the new remedy 
of divorce, was exercisable by the civil court. 

One fallacy at least in this reasoning was that what gave 
jurisdiction in the matters cognizable by the ecclesiastical 
tribunals would not affect the entirely new power of dissolution 
that had been created by the Act. 

Domicil is However, the doctrine that residence short of domicil 
now the suffices to render an English court competent to decree divorce 

jurisdiction was definitely and finally exploded by the decision or the rrivy 
Council in Le Mesurter v. Le Mesurier? That case decided that 
domicil, in the true and full sense of the term, of the husband 
at the time of the suit is the sole test of jurisdiction. With such 
domicil the court has jurisdiction over a foreigner as well as 
over a British subject; without such domicil it has no juris¬ 
diction, even though the parties are British subjects.3 

Time at Travcfs V. Holky^ seems clearly to support the view that the 
common moment at which the test of domicil must be satisfied is 

domicil the time when the proceedings are commenced, not at the later 
must exist whcn the case is tried. If the rule were otherwise, indeed, 

a husband would be able to frustrate his wife by changing his 

^ (1878), L.R. 4 P.D. I; Morris, op. cit., p. 105. 
^ [1895] A.C. 517. Other authorities are: Wilson v. Wilson (1872) L.R. 2 P. 

& D. 43 5; Goulder v. Goulder, [i 892] P. 240; Lord Advocate v. Jeffrey, [1921] 
I A.C. 146; A.-G. for Alberta Y. [1926] A.C. 444; iir. v. [1928] P. 206. 

3 Niboyet Y. Niboyet (1878), 4 P.D. i, 19, Brett L.J. diss. 
4 Infra, p. 397. 
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domicil between the presentation of her petition and the 
hearing ot the^ case. Further, to regard the critical time as the 
time of the trial and judgment, if pressed to its logical con¬ 
clusion, might lead to absurdity, for a husband of sufficient 
wealth and mahce would be able to defeat his wife in per¬ 
petuity. An act in the law, once duly eitected, must be allow^ed 
to operated 

Since a wife takes the domicil of her husband upon marriag-e, Domkii of 

the sole question in each case is whether the husband is domi- fens band 

died in England at the time of the suit. Nothing else is relevant, clrsidercd 

Ihe nationahty of the parties, their residence,2 their submission 
to the jurisd.iction,3 their former domicils, or the fact that they 
were domiciled elsewhere when the misconduct upon which 
the suit is founded occurred"^—none of these is pertinent to the 
existence of jurisdiction. 

IVIoreover, it is impossible for the wdfe to acquire during the 
subsistence of the marriage a different domicil from that o'? her 
husband.^ Even a decree of judicial separation does not confer 
this liberty upon her.^ It thus follow^s that a wdfe is incapable 
at common law of obtaining relief in the shape of a diwrce 
from the English court unless she can show that her husband 
is at present domiciled in England. This doctrine has pro- The 
duced the problem of the deserted wife. A domiciled English- 
woman, for instance, marries in England a man domiciled deserted 

abroad, but after a period of cohabitation with his wife the 
husband forms an adulterous union with another woman and 
leaves the country with her. The wdfe is confronted with a 
distressing and a formidable problem. Since she necessarily 
retains the domicil of her husband, her only remedy lies in the 
country of that domicil. This may be at the other end of the 
world. It may be a country where divorce is not allowed at all, 
or not allowed for reasons that seem compelling to English 
eyes. Even the continued residence of the husband in England 
does not improve matters, much less mend them. If, to take 
the fact of the Niboyet Case^'^ the domiciled Frenchman lives in 

^ The view in the text is supported by Ba/fourv. Balfour, [1922] W.L.D. 133 

(South Africa); and by certain Australian decisions, but is repudiated by Kerrison 
V. Kerrison (1952), 69 W.N. (N.S.W.), 305. For a discussion of these cases and 
of the subject generally see C.L.Q, 303-8 (J. G. Fleming). 

^ Le Mesurkrv, Le Mesurier, [1895] A.C. 517. 

3 Harriman v, Harriman, [1909] P. 123, 131, 14.2, 144.; Hyman v. Hyman, 
[1929] P. I, 31; Armiiage v. [1906] P. 13 5, 140. 

Wilson V. Wilson (i 872), L.R. 2 P. & D. 435. s. Supra, p. 192. 

^ A,-GJor Alberta ^ p. 384. 
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England in adultery for some twenty years^ the English court 
is powerless to dissolve the marriage. The wife must face the 
trouble and expense of taking her chance in the French court. 
The same situation arises if the husband, though possessing 
an English domicil at the time of the marriage, has now ac¬ 
quired a fresh one abroad. Even worse, perhaps, is the case 
w^here he disappears completely, so that the wife, able and 
willing maybe to meet the expense of pursuit,- cannot even 
ascertain her present domicil. 

The judges several times expressed the view that a wife 
enmeshed in these difficulties should be allowed to claim her 
own separate domicil in England.^ Sir Gorell Barnes, for 
instance, in Bater v. Bater^ put the position as follows: 

‘In a case such as this it is said that the wife could maintain a suit in 
this country against a husband who has separated and gone to America 
and become domiciled there, and there are many cases in which that 
has been allowed in undefended cases. I am not at the present moment 
aware . . . how that matter would be treated if the case were really put 
on the domicil of the husband abroad. But in many of the undefended 
cases what happens is, that the wife is deserted in England. The hus¬ 
band goes to America, nothing is heard about him, and the court, in 
order to do justice, either acts upon the view that the husband has not 
come forward to prove another domicil, when he deserted his wife in 
this country; or, as some have thought, that a woman may be treated 
as having been left in a separate domicil of her own, and, to do justice, 
she is not bound to follow the husband all over the world from place to 
place, and so may get relief in this country.’ 

In the two cases -of Siathatos v. Stathatos^ and M.ontcit7u v. 
Montaizu^ these suggestions were translated into action. In the 
former: 

A Greek, domiciled in Greece, married a Miss Henry, domiciled in 
England, at a Registry Office in London. Three years later he took her 
to Athens, but after about a year refused to live with her any longer and 
sent her back to England. He then obtained from a court at Athens a 
decree of nullity on the ground, inadequate according to English law, 
that there was no Greek priest present at the marriage ceremony in 
London. 

The wife was here presented with a peculiarly intractable riddle. 
She could not petition for divorce in Greece, since her marriage 

' Nihoyet V. Nihoyet (1878), 4 P.D. i, 14; Jrmytage v. Armytage, [1898] 
P. 178, 185; Bater Y, Bater, [1906] P. 209, 21 s-161 Ogden y. Ogden, 
P.'46, ,82. 

2 Supra, at pp. 315-16. 3 [1913] P- +6. “ [1913] P-154- 
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was non-existent bv Gr; awb sne couid not petition in 
England, since her doniidl was Greek. Bargrave" Deane T 
however, though admitting that he was infringing a well- 
estabiished principle, and registering a pious hope" that h's 
decision would not be treated as a precedent, held that the wife 
possessed a domial in England suScient to enable her toob^aixU 
a divorce. 

_ Despite these two decisions, however, the suggested doc¬ 
trine that divorce might exceptionallg be obtained in some 
country oth^ than the true domicil of the husband was later 
repudiated. Though not directly in issue it was adversely criti¬ 
cized by the Fnvy Council in A.-G. for Alberta v. Cook^ a'nd was 
destroyea by the later decisions in H. v. and Herdw Herd.^ 

Modern 
cases 
apply the 
test of 
domicil 
rigorously 

In H. v. H. two domiciled English persons married each other in 
England m 1915, but were j udiciaily separated six years later. The wife 
brought the present suit for divorce. The husband protested the juris¬ 
diction on the ground that he was now domiciled in France. The’ wdfe 
pleaded that this defence was not open to him, her arguments being that 
a husband domiciled in England who deserts his wife is estoppedifrom 
pleading a different domicil, and also that a wife so deserted is entitled 
to determine in what forum divorce proceedings shall take place. 

_ Lord Merrivale overruled this plea and directed that an 
inquiry should be held to identify the husband’s domicil. If 
this was French there could be no divorce proceedings in 
England. The learned judge affirmed once more that jurisdic¬ 
tion to decree divorce depends solely upon the actual domicil of 
the husband at the time of the proceedings, and that a man who 
deserts his wife in one domicil is not estopped from asserting 
that he has later become domiciled elsewhere. Statements such 
as those made by Gorell Barnes J., that in undefended cases 
departures from strict principle had been tolerated in order to 
afford a remedy to an afflicted wife,5 were characterized as 
indicating merely the practice of the court and not a rule of law. 
In Herd v. Herd‘d it was held that the foreign domicil of the 
husband defeats the petition of the wife, even though the for¬ 
mer does not protest the jurisdiction of the English court. 

In recent years, however, four developments, two judicial Ciscsm 
two legislative, have to a large extent mitigated the hardship ^ 

' The nullity decree, though granted by the court of the common domicil, was 
not at that time regarded as effective in England. It would be so regarded now, 

Massav. DeMassa,[iq^a]2 ME.R. iSol<i;supra,p.-tSi. 

b [1926] A.C. 444- 3 [i9,8] P.ao6. 
+ [1936] P. 205. ^ Supra, ^.$86. 
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suffered by a deserted wife. These have already been mentioned 
but they may usefully be repeated. 

Fomgrx 0 A wife IS restoFcd to the status of an unmarried person if 
decrE marriage has been annulled by the foreign court of the 

common domicil.^ Thus, if the facts of Stathatos v. Stathatos^ 

were to recur now, there would be no necessity for the wife to 
seek matrimonial relief in England. 

Former (ii) The hardship that arises from the total disappearance 
doikii husband scarcely embarrasses the wife’s right of action 

sometimes if the kst-cstablished domicil was English, for, at any rate in 
presumed undefended cases, the court is usually satisfied with a deposition 

that the domicil is unchanged. The existing domicil is presumed 
to continue, and the onus of rebutting this lies on the party 
who alleges a change.^ 

The importance of the following two legislative develop¬ 
ments lies not so much in the relief that they afford to the 
deserted wife, but in their disruption of the common law 
principle that nothing but the domicil of the parties in England 
confers divorce jurisdiction upon the court. 

MatH- (iii) Section 18 (r) (a) of the Matrimonial Causes Act, 
CaTs'el 19fO) provides that the court shall have jurisdiction to enter- 

Act, s. 18 tain divorce proceedings if they are instituted by a wife and 
(0 W 

if she has been deserted by her husband, or if her husband has been 

deported from the United Kingdom under any law for the time being 

in force relating to the deportation of aliens, and her husband was im¬ 

mediately before the desertion or deportation domiciled in England.^ 

The weakness of this enactment is that it cannot be invoked 
by the wife merely because her pre-marriage domicil was 
English. Her husband, and therefore she herself, must have 
been domiciled in England at the time when he left the country. 

moSli - (0 (^) of the same Act also gives divorce 
Causes jurisdiction to the court if the wife is the petitioner and 

Act, s. 18 
(i) (^) if she is resident in England and has been ordinarily resident there for 

a period of three years immediately preceding the commencement of 
the proceedings, and the husband is not domiciled in any other part of 
the United Kingdom or the Channel Islands or the Isle of Man.s 

^ Massa v. De Massa, [1939] 2 All E.R. 150 N; Gakne v. Galene, frO^qI 
P. p. 381. ^ 

^ p. 386. ^ Hopkins V. HopkinSf[i()^i\'P. 116. 
^ Re-enacting the Matrimonial Causes Act, 1937, s. 13. 

^ 5 Re-enacting the Law Reform (Miscellaneous Provisions) Act, 1949, s. i. 
Similar legislation is in force in Scotland, Northern Ireland, Australia, New 
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It will be noticed that the wife must be resident in fact in M«nkgof 
lingland at the time of her presentation of the petition and 
must also have been ordinarily resident^ there during the last 
three j^'Cars. The precise meaning of the expression ^ordinarily 
resident has caused a littie difticulty and one judge went so far 
as to say that the adverb adds nothing to the^adiectived It 
seems clear, however, that the word ‘ordinarily’ is used de¬ 
liberately in order to distinguish the wife’s physical presence 
in England at the time of the proceedings from her hab-itual 
residence during the preceding three years. Habitual or ordi- . 
nary residence does not connote continuous physical presence, 
but physical presence wdth some degree of continuity, notwith¬ 
standing occasional and temporary absences^ 

Each case must, of course, depend upon its ow'n peculiar 
facts, but the authorities show that even absence for a con¬ 
siderable time will not terminate a person’s habitual residence 
if it is due to some specific and unusual cause, as for instance 
when a wife accompanies her husband during his employment 
in a foreign country^ Again, the significance of a compara¬ 
tively prolonged absence will be w^eakened if, during the relevant ^ 
period, the wife has maintained a house or flarin England 
ready for immediate occupation, for one of the tests of her 
ordinary or habitual residence is the location of her real 
home.4 

One regrettable feature of this provision is that it does not s. iS(i)(i) 
avail the husband. A man who has been present in England 
for only a brief period, but with the intention of remaining 
there permanently, may obtain a divorce on the basis of his countries 
domicil, but if he has resided there for many years without that 
intention, he is remediless in the English courts. What is even 
more regrettable is that any wife in the world may avail herself 
of the enactment. In the words of Sachs J.: 

‘It provides that women of all countries can, after three years’ resi¬ 

dence here, obtain a divorce under the law of this country irrespective 

Zealand and Southern Rhodesia, In at least six continental countries, in New 
Zealand, in each of the states of Australia, and in those provinces of Canada where 

divorce is recognized, a wife if deserted is allowed to petition, despite the lack of 

a separate domicil, for the purpose of obtaining matrimonial relief; 6i L.Q.R, 
366-8. 

^ Hopkins Y, Hopkins, [1951] P. ii6. 

^ LeveneY. Inland Revenue Comrs., [1928] A.C. 225, 232. 

3 Btmnsk:^ V. Stransky, [1954] P. 428; LewisY. lezuis, [1956] i W.L.R. 200. 
^ Ibid. 
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of their domicil and irrespective of the fact that their husbands have 
never visited the country and have never had the remotest link with it. 
Its provisions are thus calculated to attract to this country women who 
have been born^ brought up^ married and lived in the country of their 
husband’s domicilj and to \vhom the continued application of the matri¬ 
monial law of that country might not seem unduly unreasonable. It 
lays down that the courts of this country are thus to give decrees of 
divorce that^ as in the present case^ would not necessarily be recognized 
in the country of domicil, and may also not be recognized in many other 
civilized countries.’^ 

s. 18(1) The right of a wife to invoke section 18 (i) (i?) is not 
a resplndu ^^stricted to the normal case where she herself petitions for 

ent wife divorcc. If, foF instancc, a husband is the petitioner and his 
petition fails because he is'not domiciled in England, his wife 
may rely upon her residence in England and, either by a prayer 
in her answer or by a cross-petition, may allege a matrimonial 
offence committed by him and thus obtain a decree of divorce.^ 
On the other hand, since the object of the sub-section is to 
accommodate wives and wives only, if a petitioner avails herself 
of it but fails to prove her allegations, it is not open to her 
husband to counterclaim for relief upon the ground of her 
misconduct.3 

Another occasion on which an English court may dissolve 
gLit ^ marriage between persons domiciled abroad arises where a 

decree of suit is biought foF a dccrce of presumption of death of one of 
don of parties and for the dissolution of the marriage. Section 8 

the Matrimonial Causes Act, 1937, allowed any married 
person, who alleged reasonable grounds for supposing that the 
other party was dead, to petition the court not only to have it 
presumed that such party was dead, but also to have the mar¬ 
riage dissolved. Strictly speaking, once a person is dead in the 
eyes of the law, it is superfluous to dissolve his marriage, but 
nevertheless its express dissolution is desirable to meet the 
contingency of the presumption being in fact wrong. In fFall 

V. Wall^^ the question arose whether this annexed power of 
divorce was exercisable in favour of a wife if her husband, when 
last heard of, was aomiciled abroad. The answer depended 

Tursi V. Tursi, [1957] P. 54 at p. 57. Thus In this case, the judge had no 

option but to grant a decree of divorce to the wife of a man domiciled in Italy 

(who had been in desertion for three years), although divorce is not a remedy 
recognized by Italian lawv 

^ V. Russell md Roebuck, [1957] 375 J v. Levett and Smith, 
. ■ [1957] P. 156. 

^ Russell Y. Russell and Roebuck, supra, 4 [i95o]P.ii2. 
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upon whether the essential nature of a proceedin^g: tinder the 
section was a suit for divorce. If SO5 the court had no iuris- 
diction, Pearce J» held^., and it is respecttuliy submitted rightly 
SO5 that a petition for presmnption of death is not in substance 
a petition for divorce. 

In my view, ne said, relief under s. 8 is not primarily or in essence 
dissolution of marriage, and was not intended to be so. The dissolution 
was added as a safeguard. Xne risk that in certain cases the presumption 
may be incorrect so that the safeguard will then come into operation 
and effect an alteration of status in respect of a person domiciled abroad 
was not in my opinion intended by the legislature to deter this court 
from accepting jurisdiction and should not prevent its doing sod^ 

The result was ^ that jurisdiction was sufficieiitly founded 
upon the mere residence of the petitioner. This ruling might 
have embarrassing consequences If, for example, the petitioner 
were the wife of a man who when last heard of was domiciled 
in Scotland, for she might be able by crossing the border to 
obtain a divorce that would not be available to her under the 
Scottish statute, which is couched in different terms from those 
or its^English equivalent.^ It is, perhaps, for some such reason 
that limitations were later put upon the jurisdiction of the Eng¬ 
lish court.3 The present rule is that the court has jurisdiction 
in proceedings for a decree of presumption of death and dissolu¬ 
tion of marriage where 

(a) the petitioner is domiciled in England, or where 

(h) the wife petitioner is resident in England and has been ordinarily 
resident there for a period of three years immediately preceding the 
commencement of the proceedings,^ 

A copy of every petition for divorce must be served person- Semcc of, 
ally or by registered post upon the respondent and every co- 
respondent,5 and there is no need to obtain the leave of the 
court for service out of the jurisdiction.^ The court in its 
discretion, however, may dispense with service altogether if 
it seems necessary or expedient so to doJ This discretion is 

^ [rpSojyP. 112 atp. 125. ^ ^ Divorce (Scotland) Act, 1938, s. 5. 
^ Law Reform (Miscellaneous Provisions) Act, 1949, s. i (3) (i). 

Matrimonial Causes Act, 1950, s. 16 (i); ibid., s. 18 (2). In order to deter¬ 
mine whether a wi,fe is do,miciled in England for the purposes of this section, *her 
husband shall be treated as having died immediately after the last occasion on 
which she knew or had reason, to believe him to be iivingb s. 16 (4).., 

^ Divorce Rule 8 (i) (a), ^ Divorce Rule 10. 
’ Matrimonial Causes Act, 1857, s. 42. 
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unfettered, but it will be exercised in favour of the petitioner 
only in exceptional cases, as, for instance, when the possible 
methods of substituted service are likely to be ineffective A 

jurisdic- The jurisdiction of the court over a co-respondent, guilty 
tion over q£ adultery with a married woman, is wider than it is over the 

dent not immediate parties to a suit tor divorce, tor it extends to every 
^^omiS other than a foreign sovereign, regardless of his 

‘ nationality, domicil or residence, provided that the petitioner 
and respondent are themselves domiciled in EnglandA The 
co-respondent cannot claim to be dismissed from the suit on the 
ground that he is not domiciled in England, though, of course, 
if it should happen that he is resident abroad without possessing 
any assets in this country a judgment for damages given against 
him may be ineffective. 

The Matrimonial Causes Act, 1950,3 provides that a hus¬ 
band may, on a petition for divorce or for judicial separation or 

for damages only, claim damages from any person on the ground 
of adultery with the wife of the petitioner. Such a claim is to be 
tried on the same principles as actions for criminal conversation 
were tried under the law before 1857.4 These actions were 
merely personal claims for a wrong, not complicated by ques¬ 
tions of status,5 and therefore a husband, so far as regards 
his right to sue the alleged adulterer in England for damages 
simplidter, is in the same position as any other plaintiff in tort. 
If he has divorced his wife for adultery in the country of his 
foreign domicil, he may, notwithstanding that he is neither 
domiciled nor resident in England, maintain an action in the 
High Court to recover damages from the adulterer.^ 

EngiTshiaw JChoksjfJL^. The questions that arise in a suit for divorce 
cxdusfvtty properly brought in this country are governed exclusively by 
in English English law. This decides whether there is good cause for 

divorce, and determines the form of relief and the conditions 
upon which the decree will be made. Any other legal system, 
such as the law under which the parties married, or their lex 

Luccioniv.Luccioni, [i943jP.4g(nodispensation); Weighmanv. Weighman, 
[1947] 2 All E.R. 852 (dispensation); Paolantonio v. Paolantonio^ [1950] 2 All 
E.R. 404 (dispensation). Spaienkova v. Spalenkova, [1954] P, 141 (no dispensa¬ 
tion), Different considerations are relevant in the case of a petition for presump¬ 
tion of death and divorce; iV. v. jV., [1957]?. 385. ^ 

2 Payment V. Payment, [1910] P. Push v. Pus^, [1920] P. 242. 
^ S. 30 (i). 

Ibid., s. 30 (2). 

5 Payment V. Payment, [1910] P. 271, 286* 
^ Jacobs V. Jacobs and Ceen, [1950] P. 146, 
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CHOICE OF LAW IN ENGLISH SUITS ,9, 

palnae or the law of the place where the matrimonial offence 
was committed, is completely irrelevant. 

_ Since the question whether the court will dissolve a marriage 
IS one mat touches fundamental English conceptions of 
morality, religion and public policyV and one that is governed 
exclusively by rules and conditions imposed bv the^English 
egislatureri it seems clear that English law is applied as being 

the kxfort, not the lex domicilii^ The question which of these 
laws IS applicable becomes acute where the court possesses 
jurisdiction on some ground other than domiciL 

Suppose, for instance, that an Italian national, domiciled in England 
after marrying an Englishwoman, is deported from the country and’ 
thereupon reverts to his Italian domicil. 

In these circumstances the Matrimonial Causes Act, iq-xn ^ 
gave the English court jurisdiction in divorce, but it did not 
impose a rule for the choice of law. The circumstances arose in 
Lanellt v. Zanellis znd the court, applying English domestic 
law granted the wife a decree, despite the rule of the Italian law 
ot her domicil that divorce is not permissible. This particular 
type qt case and also the case where the court has jurisdiction if 
the wife, though domiciled abroad, has resided in England for 
the last three years^ no longer raise the problem, for the Act of 
1950 specifically provides that ‘the issues shall be determined 
m accordance with the law which would be applicable thereto 
ir both parties were domiciled in England at the time of the 
proceedings’.^ In a suit for divorce, this means that English law 
must be applied without exception, though, as we have seen, 
this is not necessarily so in a suit for nullity.s 

forei^n^ courts. The fundamental doctrine at Divorce 
common law, that remained undisturbed until Travers v 
Holley in 1953,9 is that just as the English courts refuse to 
^tertain a suit for dissolution of marriage unless the parties are 
domiciled in England, so do they deny that anything short of domfcU*’°° 
domicil enables a foreign court to pronounce a decree that will 
be recognized in England.io Domicil is sufficient, even though 

' Wolff, p. 374. ^ Dicey, p. 302. 

p rf® Graveson, The Conflict of Lam, 447-8; also his articles in 28 
M.i .n.I.L, 278 and 37 ^Transactions of ike Qrotius Society^ 168. 

* (fo ^ ^ contained in Matrimonial Causes Act, 1950, s. 18 (i) (a), supra, 

Mi948),64T.L.R. 556. 
Matrimonial Causes Act, 1950, s. 18 (1) (i)-, supra, p. 388. 

Sssspra,p\s76: ^ \ J„fra,p.s^-;. 
■ Harvey v. Famte (1880), 5 P.D. 153; (1882), 8 App. Cas. Eater v. 
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A!! decrees 
recognized 

by hx 
domicilii 

also recog¬ 
nized in 
England 

the marriage was celebrated in England between British sub- 
jects;^ nothing less than domicil is sufficientj even though 
the parties are foreigners who were married abroad. Neither 
residenccj nor nationality, nor the submission of the respondent 
to the proceedings^ suffices to render a court competent. A 
decree of divorce granted by a court of any country which is not 
the bona fide and true domicil of the parties is valueless in 
England (unless indeed its effectiveness is recognized by the 
lex and if relied upon here as a justification for a 
second marriage may lead to a prosecution for bigamy.^ 

The law of the domicil in this connexion means the system 
of law that would be regarded as applicable by the courts of the 
domicil.5 This is one of the few cases in which the doctrine of 
renvoi finds a place in English law. A decree of divorce obtained 
in a country foreign to the domicil, upon a ground that would 
be insufficient by the internal law of the domicil but which is 
recognized as valid by the private international law of the 
domicil, is effectual in England. Or, to put it in another way, 
if the court of the domicil recognizes the jurisdiction of a court 
in another country, a decree given by the latter is valid in 
England.^ The question arose in Armita^e v/ A-GJ 

The English wife of an American citizen domiciled in New York, 
after residing for 90 days in South Dakota, obtained a decree of divorce 
from the court of that State onTEe"ground of her husband’s desertion. 

Baler, [190b] P. 209; Le Mesurierv, Le Mesurier, [1895] A.C. 517; Lankester 
V. Lankester, [1925] P, 114, 

Harvey v. Farnie, supra. In LoIIefs Case (1812), 2 Cl. k F. 567 (N), it was 
said that no sentence of a foreign court could dissolve an English marriage for 
grounds on which it was not dissoluble by English law. This statement, however, 
must be confined to the facts, which were that the Scottish courts had granted a 
divorce to parties who were not domiciled in Scotland. See ShazvY, Gould 

L.R. 3 H.L. 55; Nihoyet v. Niboyet (1878), L.R. 4 P.D. i, at pp. 1 per 

Brett LJ.; Sahesen v. Administrator of Austrian Property, [1927] A.C. 641, at 
p. 657? per Lord Haldane. The decision is too old to be of value. In 1812 the 
English courts could not grant a decree of divorce, and the modern principle that 
domicil is omnipotent in matters of personal status was not fully developed. 

^ Fapadopoulos v. Papadopoulos, [1930] P. 55; infra, p. 407; Armitage v. 
A,~G,, [1906] P. 135, 140. 

3 Armitage v. A,-G., supra, discussed infra, 

^ GreenY, Green, [1893] P. 89; Trial of Ear! Russell, [1901] A.C. 446. 
5 Armitage v, A.-G,, [1906] P. 13 5, criticized by J. H. C. Morris, 24 Canadian 

Bar Review, 73* replied to 25 Canadian Bar Review, 226 et seqq. (Raphael 

^ Perin v. Perin, [1950] S.L.T. 51; McKay v. mils, [1951] S.L.T, (Notes 
of Recent Decisions) 6 (Scotland). [1906] P. 135. 



FOREIGN DIVORCE JURISDICTIOX 395 

Divorce couW not have been obtained in New York for desertion, but 

‘L was proved in evidence that the hw of New York would recognize 

the validity of a decree granted in another State in such circumstances 
as the above. 

Sir Goreli Barnes held that the decree was equally binding in 
xingiand. All questions of status are subject to the /ex e/omid/ii, 

and here was a decree, recognized by that lex, which patently 
aitected the status of husband and wdfe.* The restricted inter¬ 
pretation of this decision by Mountbatten v. Mountbatten is dis¬ 
cussed later.2 

Not only does English law recognize a decree of divorce Validity of 

granted by the courts of the foreign domicil of the parties, but 
It also recognizes that, even in the case of a marriage contracted gowned''' 

in lingland between British subjects^ the decree is governed 
exclusively by the Jaw of that domicil.3 Thus the validity of a 
chvorce obtained in the country of domicil is not affected by 
the fact that it was granted for some cause, such as insulting 
behaviour^ or violent and ungovernable temper,3 which is in- 
Mequate^by English law. Speaking of this principle in Baterw 
Eater^^ Sir Gorell Barnes said: 

based upon the simple proposition that if this country recog¬ 

nizes the right of a foreign tribunal to dissolve a marriage of two persons 

who were at the time domiciled in that foreign country, it must also 

recognize that their marriage may be dissolved according to the law of 

that foreign country, even though that law would dissolve a marriage 

for a lesser cause than would dissolve it in this country. Absurd results 

would follow if that were not so, because by the law^ of the domicil they 

would cease to be husband and wife, and yet if they returned to this 

country they would be^ husband and wdfe. That is not convenient, nor 

IS it logic, and I think if they were bona fide and properly domiciled in 

the country where it takes place it is a good divorce.' 

Although a decree of divorce given in the common domicil 
of the parties is, of course, an effective termination of their 
status as husband and wife, it does not automatically ter¬ 
minate a maintenance order in favour of the wife made by 
an English court at a time when the parties were domiciled 
m this^country. It lies within the discretion of the English 
court either to discharge or to vary it, and in exercising this 

^ This is also true of a nullity decree; Jlate v. JSale, [ 1961 ] 2 W.L.R. 2 21. 

^[i959]^-43;^^A'^>PP-399-4oo- 
^ Harvey 

781,; .0<7/ifrv. [1906] P. 209. , .[193.7] P. 19. 
^ Femherion.Y, Hughs, supra, 6 IX906J P. 209,at p. 217. 
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discretion it is relevant to consider whether the wife partici¬ 
pated in the divorce proceedings, whether the question of main¬ 
tenance was raised before the foreign court and whether the 
ground for divorce was insufficient by English law A 

exception to the rule that divorce jurisdiction is con- 
cmaL to the courts of the domicil has been created by the 

divorces Indian and Colonial Divorce Jurisdiction Acts, 1926 and 1940, 

countr>'o^f amended by the Colonial and Other Territories Divorce 
residence Jurisdiction Act, I95O. 

The Acts of 1926 and 1940 provide that the Indian High 
Court shall have divorce jurisdiction in respect of British sub¬ 
jects domiciled in England or Scotland if the petitioner was 
resident in India at the time of presenting the petition and if the 
place where the parties last resided together was in IndiaA The 
grounds on which divorce may be granted are limited to those 
recognized by the existing law of England.3 

The Acts next provide that any such divorce shall be regis¬ 
trable in the country of the domicil of the parties and that after 
registration proceedings may be taken thereunder as if the 
decree had been made by the High Court in England or the 
Court of Session in Scotland^ 

It is also enacted that these statutory provisions may be 
extended by Order in Council to any part of His Majesty’s 
dominions, other than self-governing dominions,^ and that 
such order may determine the court by which the divorce 
jurisdiction is to be exercised.^ Between 1928 and 1937 the 
provisions were extended to Kenya,7 Singapore and the 
Malayan Union,^ Jamaica,^ Ceylon,^o Hong Kong,ii and 
BurmaA^ The Acts ceased to apply to India, Pakistan, Burma, 
and Ceylon when these countries gained their independence, 
but the other extensions remain effective. 

The^Acts have been further strengthened in two respects by 
the legislation of 1950A3 

I i\9S7l P. 254; 33 B,r.B.LL, 336 (P. B. Carter). 
Indian and Colonial Divorce Jurisdiction Act, 1926, s. i (i), as amended by 

Indian and Colonial Divorce Jurisdiction Act, 1940, s. 2 (i). 
Act of 1926, s. I (i) (d) as amended by Act of 1940, s. i (i). 
Act of 1926, s. I (3) as amended by Act of 1940, s. 4 (2). 

extended to Canada, Australia, New Zealand, South 
Africa, Eire, Newfoundland, and Southern Rhodesia. 

8 c ? " S.R. & 0.1928, No. 635. 

>0 sr't n A xf’ '932. Nos. 475, 646. 
u fp'jy'936,No. 562. ” S.R.&0.1935, No. 836. 

S.R. & O. 1937, No. 230. 13 ^ LL.Q., 247-9. 
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f1SV 

in lofthlrffreirndf ” 
Secondly, Orders in Council may no%v be made extending 

the provisions to protectorates, trust territories^ and protected 

fn fl ’ ^^P^essions which are to have the meanings^assigned 
to them by the British Nationality Act, 1948. ^ 

common law doctrine, which repudiates anv foreign Decr«. 

decree of divorce not based jurisdictionaliv upon domicil, was 
established at a tirne when domicil was the only ground upon ZtT"' 

which the English court itself assumed jurikTction. Since 
1937, however, the domestic jurisdiction has been widened in 
the case of petitions by a wife and may now be founded upon 
her prior but no longer existing English domicil,4 or upon 
her residence in England during the last three years.5 The 
question, therefore is whether the common law doctrine ought 
not to be modified so as to permit recognition of a foreign 
decree based junsdictionally upon some non-domiciliary 
ground, provided that the ground is substantially similar to 
that _upon which English jurisdiction may be founded If 
limping marriages are to be avoided, i.e. marriages regarded 
as valid in one country but void in another, and if the uni- 
formity_of private international law is to be advanced, there is 
everything to commend this principle of reciprocal recognition. 

Since English legislation has encroached upon the mdffe- 
made doctrine of domicil established by Le Mesurier v. Le 

Mesuner, there is no reason why the similar encroachments of 
foreign legislatures should be ignored, for if the common law is 
not to stagnate, what has been decided by the judges in the past 
mi^t be expanded to meet the changing conditions of life. 

I he first step in applying the principle was taken by the For«m 
ourt of Appeal in I95'3 Travers v. Holle^ on the following 

.tacts: & recognized 
if similar to 

A husband and wife, domiciled in England, emigrated to Australia 
^d, as the majority of the court held, acquired a domicil in New South Causes 
Wales. ^ rhe husband, however, had reverted to his English domicil 
at the time when his wife petitioned the court in New South Wales for 
a decree of divorce on the ground of his desertion. The decree was 
granted. The court assumed jurisdiction under a local statute couched 

! Other Territories (Divorce Jurisdiction) Act, r oco, s. i. 
Ibid., s. 2 (i). . 3 

^ MatTimonial Causes Act, 1937, s. 13, now contained in the Act of loco, s. 
18 (i) {a); supra, 

^ Ibid., s. 18 (i) (^); supra, p, 
^ [195 3]^ P- 246. 
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in terms similar to those now contained in section i8 fi) (a) of the 
English Matrimonial Causes Act, 1950-^ 

^ The Court of Appeal held that this decree, though not given 
I by the court of the common domicil of the parties at the time 
; of the proceedings, must be recognized as valid. In the words 
j. of Hodson L.J.: 

‘It must surely be that what entitles an English court to assume 
jurisdiction, must be equally effective in the case of a foreign court. . . . 
I would say that where, as here, there is in substance reciprocity, it 
would be contrary to principle and inconsistent with comity if the 
courts of this country were to refuse to recognize a jurisdiction which 
mutatis mutandis they claim for themselves.’^ 

The principle thus established was applied by Barnard J. in 
Carr v. Carr'^ where the Northern Irish court had exercised 
jurisdiction under a statute again equivalent to section 18 (i) ((j) 
of the English Act. 

Foreign Siucc these decisions, the courts have not lost the oppor- 

^TimihTio to the same principle to cases where the foreign 
8.18(1) (A) jurisdiction has been assumed on ground substantially similar 

to the three years’ ordinary residence of the wife which suffices 
Statute under section 18 (i) (3) of the Matrimonial Causes Act.+ 

Modem A further and far-reaching development is that reciprocal 
reciprocity treatment is no longer confined to cases where there is sub- 

principie stantial similarity between the English and foreign jurisdic¬ 
tional rules. This development was initiated by Karminski J, in 
Robinson-Scott v. Rohinson-Scott,^ where he held that a foreign 
decree will be recognized even though the jurisdictional ground 
upon which it was based is not an exact replica of section 18. 
The ground may have been, for instance, that the parties had 
last lived together in the foreign forum* or that the wife had 
acquired a separate domicil there,7 yet, if in fact the wife has 
ordinarily resided there for a period of three years immediately 
prior to the proceedings, the decree will be recognized, since 
the English court itself would have exercised jurisdiction on 
proof of such a residence. 

' Supra, p. 388. 

' [1955] I W.L.R.422. 
[1953] P. 246, at pp. 81-82. 

^ See the authorities in notes 6 and 7 infra. 

5 [19583 P. 71. 35 B.Y.B.I.L. p. 265. (P. B. Carter); 7 I. y C.i.g. 166 
(R*H.G.). 

^ Arnold Y, Arnold, [1957] P. 237; Manning v. Manning, P. 112; 
GtrrardY. Gerrard, The Times, 18 Nov. 1958; Matckett v. Matchett, The Times, 
16 Dec. 1958. Tohinson~BcottY\Robinson-Bcott,\i<:^l%'\Y»*]\. 
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It is not essential for recognition by the court that the foreign court 
should assume jurisdiction on the grounds laid down by section i8 of 
the Matrimonial Causes Act^ 1950. It is sufficient that facts exist 
which would enable the English courts to assume jurisdiction,.’^ 

ThuSj it is the^facts of the case^ not the content of the jurisdic¬ 
tional rulcj which must be investigated’^ It may now be take,n 
as settled that a foreign decree will be recognized where the 
facts, if reversed, disclose a situation in which the English court 
would have possessed jurisdiction.3 

in effect, this means that the original conception of sub¬ 
stantial similarity has been discarded in favour of merely 
ascertaining whether in the actual circumstances of the case the 
English court would have assumed jurisdiction had the facts 
been reversed. It is, therefore, no longer necessary- to discuss 
the reasoning upon which Davies J. based his decision in Dunne 
v. Saban.^ In view of the new slant given to the doctrine of 
reciprocity, the same decision would be reached nowy though 
presumably on a different ground. 

As regards choice of law, these decisions show that if thecrou-idof 
residential qualification is in fact satisfied it is immaterial that 
the wife obtained the foreign divorce for a reason not recognized itmaTmai 
by the English law of her domicil. This ruling contains the 
seeds of injustice.^ It puts the wife in a more favourable posi- "cogaSb 
tion than the husband by enabling the wife to reside for three 
years in a foreign country and then to obtain a divorce that 
would not be possible under English law. Perhaps, however, 
this is inevitable, for, as we have seen, the exercise by the 
English court of its jurisdiction under section 18 of the Act 
may produce the same unfortunate result.^ 

In Mountbatten v. Mountbatten^ the possibility of reciprocal Reciprocity 
recognition was considered in connexion with the doctrine of 
Armitage v. Attorney-General?' extended to 

The husband, domiciled in England, married his wife in 1950 and Armitage 
lived with her in New York City until December 1952, when he re- 
turned to England. The wife refused to accompany him and in 1954 she 

^ at p. 88. 

^35 BeT.B.LL. p. 266 (P. B. Carter). 

2 Manning Y. Mannings supra, 

^ [^95 5] ^7^* Eor a discussion of tliis case, see 31 B,T,BJ,L, 472-4 (J, M* 
Sinclair); 35 B,r,B,LL, ^66; 4 /. CX,Q„ 389 (Gilbert M. Kennedy). 

9 35 B.Z'.BXX, 268—9. , ' ^ Supra, pp. 389-90. 

’ [1959] P- 43; 35 269-72 (P. B. Carter); 8 1. C.L.Q. 
404-12. 8 [1906] P. 135; p. 394. 
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obtained a divorce in Mexico for incompatibility of temper, the juris¬ 
dictional grounds being that she was resident in Mexico and that both 
parties had submitted to the jurisdiction. The expert evidence showed 
that this decree would be recognized without question in the State of 
New York. The wife was ordinarily resident in New York from 1950 
until 1958 when the husband petitioned the English Court for a dec¬ 
laration that the Mexican decree was effective in the eyes of English 
law. 

The husband relied upon the principle of reciprocity and very 
briefly his argument may be summarized as follows: in the 
Armitage Case in 1906 the South Dakotan decree was recog¬ 
nized because it was recognized in New York where the parties 
were domiciled. According to English private international 
law in 1906, domicil was the only determinant of jurisdiction 
and choice of law in the matter of divorce. Since then, however, 
two modifications of this doctrine have occurred in England. 
First, statutory jurisdiction has been given to the High Court 
to entertain a wife’s petition if she has resided in England for 
the last three years. ^ Secondly, it has now been judicially 
decided that a decree obtained by a wife in, say. New York on 
the sole jurisdictional ground of residence there for the last 
three years is effective in the eyes of English law. Thus, since 
residence has been equated with domicil for jurisdictional pur¬ 
poses, should there not be a similar equation as regards the 
Armitage doctrine.? More precisely, if a granted New 
York on the basis of three years’ residence is effective in the 
eyes of English law, should not a divorce granted in a third 
country but recognized as valid by New York law be regarded 
by English law as equally effective.? 

For better or for worse, however, the learnedjudge, Davies J., 
was not prepared to go so far. He took the view that domicil 
is still the paramount factor in considering the international 
validity of divorce, and that the statutory exception introduced 
by statute must be restrictively construed. Thus one attempt 
to reduce the number of limping marriages has failed. 

Is an extra- _ The ncxt question is whether the method by which a foreign 

foreign bas been obtained is material to its recognition by 
divorce English law. Is it, for instance, to be disregarded if it has not 

been granted by a court of law.? This is an important problem, 
for the doctrine familiar to English law that divorce requires a 
judicial process is not universally accepted. 

Matrimonial Causes Act, 195®’ 18 (r) supra, p. 388. 
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For instance, in China, a written statement in the proper form by 

which two spouses agree to divorce each other operates ipso facts as a 

dissolution of their marriage, though it may be registered if the parties 
SO desire. 

In JapEn a divorce is obtainable as of right t)j mutual consent^ the 
only formality being that the consent should be notified to a registrar. 

A similar system prevailed in Russia prior to 1944.^ ^ 

It is submitted that a divorce obtained in^ or according’ to 
the law of, a foreign domicil, even though obtained without 
contentious proceedings and even though it dissolves a mar¬ 
riage solemnized in England between British subjects, must 
be recognized by the courts of England, since it 4tisfies the 
general principle that alterations of status are governed by the 
lex domicilii. A fundamental principle, once it "has deiiberWly 
been adopted, should be applied fearlessly, and, in the absence 
of some peremptory^ consideration of public policy, should not 
be frittered away by^ exceptions merely because the views of the 
lex domicilii on the institution of marriage are less stringent 
than those held in England. Public policy can scarcely be 
invoked in the present connexion. Marriage is a universal insti¬ 
tution. It creates a status that according to"^EngIish principles is 
governed by the law of the domicil. It is that law w4ich decides 
inter alia whether the status shall cease, and it is difficult to 
agree that its termination by^ some process adequate according 
to the personal law should be disregarded merely because it 
has been effected in a manner alien to English conceptions and 
practice. English law does not disregard a form of legitimation 

^ Under tlie Soviet law of 1918 a marriage was dissoluble by mutual consent, 
the only requirement being that an official should register the divorce. Failing 
mutual consent, one party w^as entitled as of right to a divorce from the court, 
provided only that proper notice had been given to the other party. 

Under the Soviet code of 1926, divorce, as w^eli as marriage, was a question of 
fact. Persons who lived together as man and wife were married in fact and in kw; 
if they separated, either by mutual consent or at the will of one, they were divorced. 
The registration that was necessary did not effect divorce but merely provided 
conclusive evidence of the discontinuance of the marriage. 

The Prohibition of Abortions Act, 1936, passed Svith a view to combating a 
frivolous attitude towards the family’, required the parties to appear in person 
before the registrar. The pendulum swung back somewhat violently on 8 July 
1944, when a decree modifying the marriage law^s w^as promulgated- Article 23 of 
this provides that divorce must take place in the public courts. Notice of a desire to 

dissolve the marriage must first be presented to the People’s Court, before which 
both parties must appear (x4rt, 24). This court must attempt to reconcile the 
parties, but if it fails the claimant is entitled to apply for dissolution to a higher 
court (Art, . 2 5). For a full account of the present Russian practice see 11 M.2.A 
idjetseqq. 

^ 825106 D d 

Is such a 
divorce 
valid in 
England ? 
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allowed in the domicil merely because it is not a possible form 
in England. If the cause for divorce is immaterial to its recogni¬ 
tion in England, as the authorities indubitably establish, why 
should its method^ judicial or extra-judicial, be material} The 
question is not—By what procedure has the marriage been 
dissolved.^ It is—Has the marriage been dissolved according 
to the law of the domicil.? The lex domicilii must either be 
accepted in mo or altogether repudiated. There is no halfway 
house. J 

The w^'The Hammersmith Marriage Case^ requires consideration in 

Zl the light oraiiirr7mlrks~ 

A Mohammedan, domiciled in India, married a domiciled English- 
■ woman in England with English formalities. He later sent her a written 

' declaration of divorcement, called t'alaknama^ by which he purported to 
dissolve the marriage. By Mohammedan law a Mohammedan may have 
four wives at the same time, and may dissolve any of his marriages by a 

mere declaration of his will and without seeking the intervention of a 
court of law. Indeed, access to a court is denied to him, for the Indian 
courts have no jurisdiction to dissolve his naarriage, and his Indian 
domicil prevents him from resorting to the English courts. 

roJ"° The question before the King’s Bench Division, and later 
for the before the Qourt of Appeal, was whether the talaknama was 

decision effective in Englmiff' to dissolve the marriage. The six judges 
pnaniiq^sjy held that-Lt-was-mot. This repudiation of the lex 
domicilii would appear to have been based onj^o main reasons. 

(0 No ^ The first was that English law will not recognize a foreign divorce 
^decree h has been decreed by a court of law. 

Lord_ Reading, for instance, said that neither authority nor 
principle could be found for the proposition that a marriage 
contracted in England could be dissolved in the eyes of English 
law by mere operation of the religious law of the husband and 
without a decree of a court of law. 3 

Swinfen Eady L.J., adopting the opinion of Lord Brougham, stig¬ 
matized as absurd the suggestion that ‘if there were a country in which 
marriage could be dissolved without any judicial proceeding at all, 
merely by the parties agreeing pais to separate, every other country 

ought to sanction a separation had in pais there, and uphold a second 
marriage contracted after such a separation’.4 

^ See Wolff, s. 347. 

R. V Hammersmith Superintendent Registrar of Marriages, Ex parte Mir- 
rintua^ddtn, [19x711 K.B. 63^^. 3 ftid , at pp.%2-3. 

* i^<^ender v. Warrender(iS3S), 2 Cl.&F. 488, at p. ss2. 
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It is submitted that the propositiorij so disparagine^iT rejected^ 
is perfectly sound in principle. The lex domicilii applicable to 
the Husband was the law of his religioiij and whether that law 
required a judicial decree or not was no concern of the English 
court. The insistence upon a judicial proceeding scarcely har¬ 
monizes with the attitude consistently adopted by the Prwy 
Council towards Jewish divorces. In Egypt and in certain 
countries in the Levant, Jews a.re subject to the law^ of their 
religion upon matters of personal status such as marriage and 
divorce. Jewish Rabbinical law permits a husband to divorce 
his wife by the delivery of a gett (i.e. a letter of divorce), and, 
though this requires his appearance before a Rabbi, the pro¬ 
ceeding is formal and in no way dependent upon a judicial pro¬ 
nouncement. Nevertheless, it was held by the Priw Council in 
Sasson v. Sasson^ that an extra-judicial divorce of this nature 
obtained in Alexandria must be recognized as dissolving the 
marriage of two British subjects domiciled in Egypt This 
decision, though given on appeal from a court in Egypt and 
concerned with the interpretation of an Order in Council^ 
shows that it has not been the policy of English law to disregard 
a divorce binding in the domicil merely because it has been 
granted without judicial investigation. 

Moreover, it may be asked why such stress should be laid 
on the fact of judicial proceedings. Judicial intervention has no 
inherent virtue, neither is it universal. The only method by 
which a marriage can be dissolved at the present day in Quebec 
is an Act of Parliament, and it is inconceivable that a divorce 
obtained in this province should be disregarded in England, 

The second reason for disregarding the lex dommlii in the Hammer'- («) Mctiio4 

smith Case was that the marriage was not a marriage in the Moham- 

medan sense at all and therefore that it .could not be dissolved in the gamous 

Mohammedan manner. 3 marriage 

This is a more intelligible reason. So long as the traditional 
•view endures that the lex loci celebrationis determines the charac¬ 
ter of a marriage^ a marriage in England must of necessity be 
monogamous, and it is clear therefore that the court could no 
more recognize a divorce by a non-monogamous method than it 
could permit the husband to contract further valid marriages in 
England, A Christian marriage cannot be dissolved by a Mo¬ 
hammedan divorce, a fact with which presumably Moslem law 

' [1924] I A.C. 1007. 
^ Ibid., at p. 659. 

^ Bell Yard (Nov. 1935),, i o~11. 
^, Supray pp. 309 et seqq. 
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would agree. There appear to be two views that Mohammedan 
law might take of the English ceremony. It might regard the 
marriage as a nullity, in which case an English court ought on 
principle to accept this conclusion of the lex domicilii. Or it 
might regard the marriage as good in the Christian, though 
not in the Mohammedan, sense, and therefore not open to^a 
Mohammedan method of divorce. On this latter hypothesis 
the decision is reconcilable with the principle that the hx 
domicilii must be followed upon questions of status. A Japanese 
divorce stands upon an entirely different footing, for, though it 
is obtainable without judicial intervention, it is designed for 

r monogamous marriages. In view of the litigation about to 
1^ considered, it may now be taken that the decision in the 

{U^^srsmith Marriage Case must rest only on the second 
ground assigned by the court. i - 

Har. by thc^r-Shefi^ litigation, however, that an 
Skefi extra-judicial divorce, obtSioBlirirccor^ with the religious 

law of the common domicil of the parties, must be recognized 
as valid. This litigation was provoked by the following facts: 

^ marriage was contracted in Israel between two members 
- of the Jewish faith. The husband was continuously domiciled in Israel 

the wife was domiciled in England before the marriage. After a short 
residence together in England during 1951, the husband was deported 
rom the country, but his wife did not accompany him. Before his 

departure, he delivered a gett which was received by his wife at the 
Heth Dm in London, the court of the Chief Rabbi. 

In Har-Skefi v. Har-Shefi (No. i)3 the wife petitioned for a 
declaration that her marriage had been validly dissolved as from 
the date of receipt of xht gett. The Court of Appeal held in the 
first place that the Divorce Court possesses jurisdiction to 
pronounce such a declaratory judgment, even though no other 
matrimonial relief is sought. This jurisdiction, however, is 
exercisable only if the petitioner is domiciled in England The 
sjond question in the instant case, therefore, was whether 
Mrs. Har-Shefi had reverted to her English domicil of origin. 

,6c 37; Bialik V. Bialik, 3 I.L.Q. 

mutudconsenVofmeX^^^ 

^ Supra, 
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This depended upon the legal effectiveness of the delivery of 
the^^//, and this in turn depended upon whether Israeli law, the 
law of her domicil throughout the marriage, would recognize 
that a valid divorce had been effected. The Dh^^orce Court must 
therefore hear evidence on this matter and decide for itself 
whether the divorce was valid by that law or not. 

Acting upou that ruling, the\vife, in Har-Shefi v. Har-Sheji 
(No. 2)d petitioned the Divorce Court for a declaration that her 
marriage ^had been dissolved. Pearce J. was satisfied by the 
expert evidence that Israeli law^ would treat the delivery of the 
gets as a valid divorce. Accordingly, citing Sasson v. Sasson^ as 
persuasive authority, he held that the marriage had been 
validly dissolved by the only form of divorce open to a Jew 
domiciled in Israel’^ and made a declaration to that effect. Had 
the parties been domiciled in England the delivery of the gets 
would have had no effect upon the status of the parties.^ 

The salient features of this litigation were that no judicial 
process had been put in motion in the Israeli domicil and that 
what was held to constitute a divorce was an act performed 
wholly in England. The decisions in fact exemplify a shift of 
emphasis from jurisdiction to choice of law. The question upon 
which the issue was made to turn was not whether a valid 
divorce had been obtained in the country of the domicil, but 
whether it had been obtained according to the law of the 
domicil.s 

A decree of divorce granted by the court of the domicil, 
since it regulates the status of the parties, constitutes a judg¬ 
ment in rem that is binding throughout the w-orld,^ provided 
that it satisfies the requirements of finality and conciusiveness 
that are necessary to make foreign judgments effective in 
England. We shall see later that a foreign judgment is not 
actionable in England unless it finally and conclusively deter¬ 
mines the issue between the parties J The question whether a 
decree of divorce is of this nature may arise where the decree, 
though purporting to dissolve the marriage, has restrained one 
or both of the parties from remarrying. Restrictions of this 
kind are common in the legal systems of the modern world, and 
they appear to fall roughly into two classes, namely, those which 

^ [1953] P*'220. 2 Bupra^i^, \o'^. 3 At pp. 223-4. 
Preger v. Preger (1926), 42 T.L.R. 281; Joseph y. Jmepk, [1953] i 

W.L.R. 118.2. 
^ 17 M.L.R. 501 (R. H. Graveson). 
^ Eater y. Eater, [1906] P. 209. 

Effect of 
prohibi¬ 
tions 
against re¬ 
marriage 

^ Infra, pp. 658-60. 
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are directed against the guilty party and those which postpone 
the date at which either party may contract a further marriaged 

(i) Re- To take the latter class first, it may be said that a decree 
forbids the parties to remarry before a certain period 

party has ekpscd has not finally and conclusively restored the parties 
sp^ificd status of celibacy. It is somewhat analogous to the order 

period nisi that is conspicuous in the English practice. The dissolution 
of the marriage occurs upon the lapse of the specified period, 
not at the issue of the decree. This view was adopted for Eng¬ 
lish law in Warter v. Warier,'^ where the parties, who had been 
divorced in Calcutta, were prohibited by the Indian law of their 
domicil from marrying again before six months. It was held 
that a marriage contracted by the wife within six months with 
a domiciled Englishman was invalid, 

marriage Other hand, a decree which finally dissolves the 
of guilty marriage, but which, by way presumably of punishment, im- 

p^«y poses a restriction on the guilty party, is regarded by English 
law as imposing a penalty. We have already seen that the penal 
laws of foreign countries may be disregarded in England.^ 

' Thus in Scott v. A.-G. H 

Two persons domiciled in South Africa were divorced in that 
country, and thereupon became subject to a rule of South African law 
which provided that the guilty party could not remarry as long as the 
other party remained unmarried. The wife, who was the guilty party, 
remarried in England, her former husband being still unmarried. 

This second marriage wp upheld by the English court on the 
ground that the restriction on remarriage was a penalty, and 
therefore inoperative out of the jurisdiction under which it was 
inflicted. The correctness of this decision would seem, indeed, 
to rest on an even siinpler reason. Since the decree had effected 
a complete dissolution of the marriage according to South 
African law, the woman, being no longer a wife, was free to 
acquire her own separate domicil. She had in fact acquired a 
new domicil in England at the time of her remarriage, and 
therefore there was no possible ground upon which her capacity 
to marry could be referred to South African law.s 

42 Transactions of the Grotius Society, pp. 158-41 
(Mickael Mann). ^ 

2 (1890), 15 P-D- 152; but see now Buckley. Buckle, [1956] P. 181. Boettcher 
V Boettcher, [1949] W.N. 83; 93 Sol. J. 237. See tbe Australian case, Miller v. 
Teal (1955), 29 A.L.J. 91; discussed 5 I. iS C.L.Q. 137-41 

5 / M1886), 11P.D.128. 
bee Wolff, p. 379; 21 Australian Law Journal, 4. 
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A foreign decree of divorce or of nullity that is ineffective 
because made by a court lacking jurisdiction is ineffective in all diVorccf 
its aspects. Not only is the decree in rem^ dissolving or annulling 
the marriage, disregarded in England, but also any conse-;®^°^, 
quential decree in personam^ such as an order for alimonyT In 
the words of Goddard L.J.: 

Tf the main order goes, then any order which is merely ancillary to 
that order should go wdth itd^ 

This was one of the points decided in the somewhat complicated | 
case of Papadopoulos v. Papadopoulos^'^ wEere the facts were asi 
follows^ “"'N” 

'A domiciled Cypriot, belonging to the Greek Orthodox Church, 
married a Frenchwoman at a registry oiEce in London, according to the 
English formalities. Some eight years later a C)T)riot court annulled the 
marriage by consent of the parties on the ground that it had not been 
celebrated in a church or by a priest of the Greek Orthodox religion as 
is required by the law of Cyprus in the case of a party professing that 
faith. The court also decreed that the husband should pay the wife a 
lump sum of satisfaction of ail claims including maintenance. 
The court, which was a British court established and regulated by an 
Order in Council, had in fact no jurisdiction either to annul or to dis¬ 
solve a marriage. Fifteen years later the wife instituted summary pro¬ 
ceedings against the husband in London, where he was then resident, 
and obtained an order for maintenance at the rate of £2 a week. The 
present case was an appeal from that order. 

It was incontrovertible that the marriage in London was valid, 
since the English formalities had been observed. Nevertheless 
it was argued that the English order for the payment of main¬ 
tenance was wrong in law, on the ground that the parties had 
lost the status of husband and wife by virtue of the Cypriot 
judgment, and also on the ground that the receipt by the wife 
of ^380 under the Cypriot order nullified her claim to mainten¬ 
ance. Further, the Cypriot judgment was said to be severable. 
The decree in rem annulling the marriage was ineffective, the 
decree in personam ordering a fixed payment in lieu of mainten¬ 
ance was conclusive. These arguments had no substance. 

First, the Cypriot court, according to its constitution, could 
award neither maintenance nor a lump sum in lieu thereof un- , 
less it first made a decree of nullity, of divorce, of restitution of 

^ Simons V. Simons, [1939] i E.B, 490; Papadopouhs y. Papadopouios, [1930J 
P. 55._ 

^ Simons v. Simons, supra, at p. 499. 3, Supra. 
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conjugal rights or of judicial separation. By its constitution it 
had no jurisdiction to annul or to dissolve the marriage, and it 
had. not purported to make a decree either of restitution or of 
judicial separation. The Cypriot decree was void in toto. 

Secondly, the want of jurisdiction to annul the marriage was 
not curable by the submission of the parties. 

‘Consent makes no difference; the husband and wife could not by 
consent give the court jurisdiction to declare that the woman was not a 
wife, or to make an order upon that footing.’^ 

It was held, therefore, that the parties were still husband and 
wife and that the English order for maintenance could not be 
impugned. 

I SUITS FOR JUDICIAL SEPARATION 

English Judicial separation, the equivalent of the divorce ^ mensa et 
formerly granted by the ecclesiastical courts, is a remedy 

decree Seldom sought in England,^ a fact which perhaps explains why 
granted m the field of private international law, the relevant authorities 

are spor^ic and a little confused. The remedy may be granted 

u- u j Court to either party upon any grounds upon 
which a decree of divorce may be granted,^ or for failure to 
comply with a decree of restitution of conjugal rights or upon 
any grounds for which a decree of divorce a mensa et than 
might have been granted by the ecclesiastical courts before 
1857,4 namely, the commission of an unnatural offence. 

Effect of a A decree of judicial separation entitles the petitioner to live 
jtadkiai from the respondent, but does not dissolve the marriage, 

separation it IS permanent in the sense that it remains in operation and 
enforces celibacy upon both parties unless the successful peti¬ 
tioner takes steps to terminate it. Thus it is an alternative 
remedy to divorce and, though more often than not it is chosen 
by those who on religious or conscientious grounds feel that a 
marriage should be indissoluble, its choice may be instigated 
by a vindictive desire to keep the respondent tied for life despite 
a genuine offer by him or her to resume married life.s 

' [1930] P- 55. at p. 69, per HiU J. 
In 1954, for instance, 74 decrees were granted though there were 27 

3 p. 383, note 4. 
Matrimonial Causes Act, loco, s, (i\ 

^ Gmd, 9678, para. 304, p. 88, 



The enforced celibacy of the parties has a significant bearing Dok 
upon the true nature of judicial separation from the point of^"““V 
view of private mternational law. Tlie problem is whether the a#cct 
decree affects the status of the parties or whether, in the inter- 
ests of internal order and social decency, it merely protects the 
petitioner from some of the consequences of that status. The 
answer is ^important, at any rate on principle, for, both as re¬ 
gards jurisdiction and choice of law, the predominant factor 
should be the domicil of the parties if their status is affected, 
otherwise it should be their place of residence. 

A common judicial view, and the one accepted in the previous view that 
editions of this book, is that the status of the parties remains 
unchanged. ^ The decree is said to have a merely transient and 
limited effect upon the unity in law of husband and wife, and 
the Privy Council once expressed the opinion that even sec¬ 
tions 25 and 26 of the Act of 1857, which provided that a wife 
after judicial separation should be considered a feme sole for the 
purpose of acquiring property, making contracts and bringing 
actions, merely suspended certain obligations of matrimony. 

‘Upon a reconciliation, the wafe, rescinding the suspension, returns 
home as a wife5 upon a departure from the obligation of sexual con¬ 
tinence, she may as a wife be divorced a vincuh.''^ 

Another reason sometimes advanced for the same view is that 
the object of judicial separation is to protect the one party 
against the other so long as they remain within the jurisdiction 
of the court,^ but this fails to distinguish a decree of judicial 
separation granted by the High Court from the essentially 
different separation order made by a court of summary iurisdic- 
tion.^ The former is a general matrimonial remedy alternative 
to divorce, while the object of the latter is to afford immediate 
protection to an injured spouse.^ 

The directly opposite view has been taken by other judges. Preferable 
Thus, Brett L.J. in his dissenting Judgment in Niboyei v. 
Niboyeif which was later vindicated as regards divorce, claimed affected 

^ See e.g., Le Mesurier v. Le Mesurkr^ [1^95] 517, 527; JngMnelli v. 
Jngkineili, [1918] P. 247. 

^ A,-G, for Alberta v. Cook^ [1926] A.C. 444, 464. 
^ Armytage Y. Armytage, [1898]?. 178, 195. 
^ Under the Summary Jurisdiction (Separation and Maintenance) Acts, 

1895-1947. 
^ Royal Commission on Marriage and Divorce, Cmd. para. 1037; 42 Trans-^ 

actions of tke Grotius Society, 
^ 4 P.D.I, at p. 12. 
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that as matter of principle the only law entitled to affect ^an 
alteration in the relation between husband and wife’—an 
alteration which certainly results from a decree of judicial 
separation—is the law of the country to which the parties be¬ 
long by nationality or domicil. Further, in Eustace v. Eustace^^ 
the Court of Appeal, in holding that domicil is a sufficient basis 
of jurisdiction, appears to have recognized that the status of 
parties judicially separated is materially affected. Atkin L.J. 
said: 

‘The reason which leads me to hold that domicil gives jurisdiction 
in suits for judicial separation is that, in my view, the provisions of 
sections 25 an dab of the Matrimonial Causes Act, 1857, affect the 
status of the spouses after decree.’^ 

In a later case, Sachs J. stigmatized the denial that their status 
remains unaffected as savouring somewhat of 'a blend of dogma 
and absence of precedent’.^ 

The importance of acknowledging the truth of this view lies 
in the fact that English private international law on the sub¬ 
ject can scarcely work in a vacuum, but must take account of 
foreign legal systems. In France, for instance, separation de corps 
may be converted into divorce after three years at the instance 
of either party, and both remedies are subject to the same 
principles of private international law. In neither case will a 
decree be granted to foreigners unless the parties have a French 
domicil. In'many countries judicial separation is unknown; in 
others it is the only remedy except annulment and is therefore 
necessarily regarded as effecting a modification of status.^ In 
fact, it is difficult to disagree with the following passage from a 
learned paper on the subject by Mr. J. K. Grodecki:5 

‘Whilst, however, technically the spouses remain married, it is idle 
to pretend that their status has not been profoundly affected by the 
decree. The most important conjugal obligation, that of cohabitation, 
disappears and there are other far-reaching consequences which vary 
from country to country. No one can doubt that a decree of judicial 
separation is regarded as modifying status in countries which still do not 
admit divorce, but the same is true of France and other states which 
know both remedies. The matter seems largely one of definition. The 
term status’ is not precise, and it does not seem unreasonable to describe 
the position of persons j udicially separated as a status half-way between 
the status of marriage and that of celibacy.’ 

' [1924] P. 45, 2 Ibid., at p. 54. 
^Tursiv.Tursi,[i<)^j^V,^4r^t^,62. 
^ 42 Tramactlms of the Groiius Society, 24, 3 8. s jbid., p. 3 6. 
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Englisii private international law, however, is at present in- Present 
decisive on the matter and this is redected in the authorities that iL 
have considered the two questions of jurisdiction and choice of 
law, 

(a) English Suils 

Jurudicfton, Since judicial separation is the equivalent of the Residence 

ecclesiastical remeciy of divorce tuBfisd ct tkoTo and since the 
civil court set up by the Act of 1857 was enjoined bv section J.ldSon 
22 to apply as nearly as possible the ecclesiastical rules and 
principles, it is scarcely surprising that the judges, in view of 
their inveterate tpdency to sanctify the residential test of the 
bishop’s jurisdiction, adapted it to a case containing a foreign 
elements It is clearly established that the High Court has 
jurisdiction if at the time of the proceedings the respondent is 
resident in England,^ even though the petitioner continues to 
reside in another country.3 It is not essential that the respon¬ 
dent s residence should be in any sense permanent or that he 
should have^a matrimonial home in England, but something 
more than his casual presence there is required^ If, in fact, he 
maintains a matrimonial home, then the residential qualification 
is satisfied, although he may be abroad in the pursuit of his 
calling at_ the time of the petition, as may well happen, for 
instance, in the case of a seaman or man of business.^ It is not 
enough that the petitioner alone resides here.^ It is not neces¬ 
sary that the conduct of the respondent which is the occasion 
of the petition should have occurred in England.^ 

In Eustace v. Eustace^ the husband respondent resided in Domici! in 
Scotland, the petitioner in England, but the Court of Appeal “ 
held that the English domicil of the parties sufficed to give the jurUdicUon 
court jurisdiction. The Lords Justices dismissed as an ‘impos¬ 
sible contention’ the argument that the rule rendering an 
ecclesiastical tribunal incompetent unless the respondent re¬ 
sided within the diocese applied equally to the civil court 
established by the Act of 1857. 

^ But seep. 361. 
^ Armjtage v. Armpage, [1898] P. 17,8. Anghineili v. AngMneiii, [191B] 

P* 247. 3 Y.. Sim^ [1944] P. 87. 
^ Matalon v. Matalon^ [1952] P. 255. 

Raeburn v. Raeburn (1928), 44 T.L.R. 384,, 386; Wardy. Ward 39 
TX.R. 440. 

^ Graham y. Graham, [1923] P. 31. Rtera v, Riera (1914), 112 L.T. 223, to 
the opposite elFect is plainly wrong. 

2 Armjtage v. Armpage, supra, at p. 194. [1924] P,45. 
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^ Statutory Another case in which domicil plays its part is where the 

^whe^rwiTe P^-fties are domiciled in England immediately before the hus- 
deserted band desects his wife or is deported from the country. In these 

circumstanceSj section 18 (i) {a) of the Matrimonial Causes 
Act, 1950, gives the court jurisdiction to entertain a petition 
by the wife for judicial separation, notwithstanding that at the 
time of the proceedings the husband is resident and domiciled 
abroad.^ 

Practice of JChoueyf l^, Having once assumed jurisdiction, the courts 
htolllh consistently applied English domestic law in reaching 
the lex fori theiF dccision. There is no objection to this where the object of 

the suit is to afford immediate protection to an injured spouse, 
as in the case of a magisterial separation order or a decree of 
judicial separation founded upon cruelty, but in other cases, 
once it can be admitted that the decree affects the status of the 
parties, it is inadmissible in principle to apply the lex fori as 
such if they are domiciled abroad. If, for instance, they are 
Austrian by nationality and domicil though resident in Eng¬ 
land, the court no doubt is competent to decree their judicial 
separation, but, since this matrimonial remedy is unknown in 
Austria, the courts of that country can scarcely be expected to 
recognize the validity of the decree.^ Where, however, juris¬ 
diction is exercised by virtue of section 18 (i) (^) of the Act, the 
court is statutorily required to apply the domestic law of 
England.3 

if) Foreign Suits 

Reciprocity Having regard to the doctrine of Travers v. Holley^ it is 
govern difficult to cscape the conclusion that, as in the case of divorce, 

^ foreign the principles^ upon which English courts assume jurisdiction 
jurisdiction gj^Quld be rcciprocally applied. Therefore, a foreign decree of 

judicial separation should be recognized if based upon a juris¬ 
dictional ground which mutatis mutandis is a sufficient ground 
in England. Upon this footing, the tests of jurisdiction are 
three the domicil of the parties in the foreign forum, the 
residence of the respondent in that forum and finally the occur¬ 
rence of circumstances equivalent to those set out in section 
18 (i) {a) of the Matrimonial Causes Act, 1950, There is 
English authority for the first of these conclusions. 

^ Bufra, p. 388, S. 18 (i) {b\ which founds jurisdiction on the residence in 
England of the wife for three years, does not apply to a suit for judicial separa- 

^ \^7rammions of the Grotius Bociety, 
3 Matrimonial Causes Act, 1950, s. 18 (3). 
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r which was concerned with domicil the Forei^t, 
facts werethese: ' ' d<xree ia 

the 

Two Italian subjects, domiciled in Italv, were married at Rome in 
1942. After a few months, the husband'deserted his wife and never 
returned to her. In 1947 the wife obtained from the Civil Tribunal in 

Rome a decree of judicial separation, substantiallv similar in effect to 
an English decree, on the ground of desertion. 

The husband remained domiciled and resident in Itaiv, but the wife 
took up her residence in England.in 1949 and in igee, availing 
herself of section 18 (i) {b} of the Matrimonial Causes Act, 
filed a petition for divorce on the ground of her husband’s desertion 
for the period of three years immediately preceding the presentation of 
her petition. 

Xhe domestic rule of English laWj laid down in Harrintan v. 
Harrimany^ was that a decree of judicial separation puts an end 
to desertion, since the respondent has no option 'but to live 
apart from the petitioner, but the rule has been altered by 
statute and had Tursi v. Tursi been a purely domestic case, the 
requirenient of desertion during the last three years would have 
been satisfied. Therefore, two questions fell to be decided by 
Sachs J., both of which he answered in the affirmative. First, 
was the Italian decree to be recognized.^' Secondly, if so, was 
the statutory rule concerning the effect of a decree of judicial 
sepa.ration upon desertion applicable to a decree given in the 
foreign domicil of the parties ^ 

The first question was dealt with on principle. Since a decree 
of divorce is operative in other countries if given by a court of 
the domicil, then on principle a less drastic decree given by that 
court should a fortiori be entitled to extra-territorial recognition. 

In reaching his second conclusion upon choice of law, the choke of 
learned judge was necessarily confined to English domestic 
law, since the Act of 1950 provides that, where a petitioner for 
divorce relies upon the jurisdictional ground specified in sec- 
sion 18, ‘the issues shall be determined in accordance with the 
law which would be applicable thereto if both parties were 
domiciled in England at the time of the proceedingsb*^ Had it 
not been for this choice of law provision, principle would have 
(demanded that the effect of the Italian decree upon the deser¬ 
tion of the husband should be determined by Italian law. 

I [1958] P. 54- 34 BX.B,LL, 400 (P. B. Carter); 20 636 g, H. 
Grodecki). 

^ Supruy p. 388. 
^ Matrimonial Causes Act, 1950, s. 18(3). 

3 [1909] P, 123. 
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Forcip No authority has been found which confirms that recognition 
“ will be extended to a decree of judicial separation granted in the 

"’’’rnt's country where the respondent is resident. All that can be said 
residence jg principle of reciprocity established by Travers v. 

Hollef in cases of divorce should logically apply to judicial 

separation. 
Foreign The Same remarks apply to a case where the foreign decree 

decree in based on z jurisdictional ground substantially similar 

doniidirfto that specified in section i8 (i) (ajof the Matrimonial Causes 
wife^ct, 1950. 

Forei^ It is dear that extra-territorial recognition will not be given 

restdmSlf ^ decree granted in a foreign country where the petitioner 
petitioner alone is resident.^ 

/ 

)0./SUITS FOR RESTITUTION OF CONJUGAL 

[ RIGHTS AND JACTITATION OF MARRIAGE 

Restitution The principles applicable to a suit for restitution of conjugal 
rights, which may be brought if either party deserts the other 
without reasonable cause, are the same as those that govern a 
suit for judicial separation.^ Jurisdiction is sufficiently founded 
either by residence alone^ or by domicil alone.5 On the other 
hand, the court refuses to entertain the suit if the respondent is 
neither domiciled nor resident in England.^ 

Jactitation A suit for jactitation of marriage, a rare proceeding, may be 
of marriage brought against a person who persistently and falsely boasts 

that he or she is married to the petitioner.^ The relief granted is 
a decree of perpetual silence. It seems clear that the jurisdiction 
of the court to grant this relief is sufficiently founded upon the 
residence of the respondent in England.^ 

^ Supfd^ pp. 397-400. 
^ Hughes V. Hughes (1958), Current Law Year Book, 1958, para. 502 (Judge 

Rawlins sitting as a special commissioner); The Times, 5 June 1958. 
^ pp. 411-12. 
^ Thornton Y, Thornton (1886), ii P.D. 176. 
5 Dicksv, Dicks, [1899] P. z^^\BatemanY, Bateman, [looil P. 136; Perrin 

V. Perrin, [1914] P. 135. 
^ Telverton v. Telvertoni Sw. & Tr. 574; Firebrace y. Fire brace 

(i 878), 4 P.D. 63; De Gasquet James v. Duke of Meckienburg-Schwerin, [1914] 

^ Thompson v. Rourke, \i%(^f\ P. 70; Goldstone v. Goldstone (1922), 127 L.T. 
32; [1951] P.404. 

® Westlake, p. 94; V. (1950), 66 T.L.R. (Pt. i), 1179. 
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The two^ matters that require consideration in this chapter Meaning 

are legitimacy and legitimation. Legitimacy ordinarily 
means the status ^ acquired by a person who is born in 

lawful wedlock. Legitimation means that a person who has 
not been born in lawful wedlock acquires the status of a 
legitimate person as the result of some act, such as the sub¬ 
sequent marriage of his parents, that occurs after the date of 
his birth. 

Whether a person is legitimate or not is of the first impor- importance 
tance, for if the will of a domiciled Englishman contains a g^ift 
to the ‘children’ of a specified person, the established rule of 
English law is that the gift means legitimate children only, un¬ 
less 

(i) it is impossible in the circumstances that any legitimate 
children can take;i or 

(ii) it is clear from the words of the will that the testator 
intended to include illegitimate children.^ 

This ^ rule applies to terms of relationship generally, such as 
‘sons’ and ‘daughters’, ‘grandchildren’ and ‘issue’.^ The same 
rule applies to a case of intestacy, so that, for instance, ‘issue’ 
claiming a share of the property under the Administration of 

^ In re Wohlgemuth^ [^949] ^ CL 12. 
2 ■ EiUF. Crook (i873),X.R. 6 H.L. 265, 282. InreEerwin, [1953] Ck. 701. 

Tke words LLld’, or ‘cliiidren* also include adopted cMldren,, Adoption Act, 
1950, s, 13./i»3r rif [1954] CL I. 

A Wilkinson v. Adam (1812), i Y. & B, 122; affirmed (1823), 12 Price, 
470; Hawkins on,Wills, p. 102. 
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Estates Actj 1925, must be legitimated Again, legitimacy 
affects the domicil of origin of a child, the rights of guardian¬ 
ship possessed by his parents, and the question whether, if 
born abroad of a British father, he acquires British nationality. 

The role of private international law in this matter is to 
specify what system of law shall decide whether a person is born 
legitimate or whether he has been legitimated. 

f2)tEGITIMACY 

What law Before the passing of the Legitimacy Act in 1959, the rule 
supplies the of domestic English law was that no child acquired the status of 

legitimacy legitimacy unless he was born in lawful wedlock, that is born 
at birth? of parents whose marriage was valid at the time of his birth. 

This exclusive test, however, was exceptional, for most coun¬ 
tries, including Scotland, had long recognized the doctrine of 
the putative marriage, according to which a child even of a 
void marriage is also legitimate.^ A common, though not a 
universal, qualification of this doctrine is that the spouses 
should have bona fide believed in the validity of their marriage.^ 
A question of choice of law might therefore arise if a child were 
born out of lawful wedlock in the country where X and T, his 
parents, were domiciled and where the doctrine of the putative 
marriage was recognized. If, for instance, the will of a testator 
dying domiciled in England bequeathed a legacy to ‘the 
children of X and T’, would the court apply the English or the 
foreign test in order to determine the legitimacy of the child.? 

On prin- The view expressed by several writers, that in such circum- 
law^if the Stances the English test of birth in lawful wedlock becomes 
domicil of applicable, is open to the insuperable objection that it fails to 

true function of English law in such a case. 
If an English will bequeaths a legacy to the ‘children’ of parents 
who were domiciled abroad at the time of their son’s birth and if 
his legitimacy is disputed, there are two separate questions to be 
resolved. The first is a question of construction—what did the 
testator intend by his use of the word ‘children’.? This is a 
matter for English domestic law gua the lex successionis, and the 

^ In re Goodman's Trusts (1881), 17 Ch.D. 266, a decision under the old 
Statutes of Distribution. 

* For example, the French code, C.C. 201, provides that a marriage which has 
been contracted in good faith produces its civil effects, both as regards the 

spouses and the children, despite the fact that it has been declared void. Amos and 

yfahon. Introduction to French Law, x>p.6a.-6c,. 
^ Wolff, p. 385. 
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answer, of course, is thzt prima fade he must be taken to have 
been referring to legitimate children. The second question, 
whether the^ children are in fact legitimate, is a question not 
of construction, but of status determinable by the law of their 
domicil. The subject of inquiry is not whether the marriage 
of the legatee’s parents is valid, but whether he is legitimate 
in the eyes of his lex dofnicihi—-the only law’' that is entitled to 
pass upon his status.^ English law^ is, indeed, relevant so far as 
concerns the construction of the will, but as Romer J. said in one 
case: 

^ 'The only relevant rule of construction is that a bequest in an English 
will to the children of J. means to his legitimate children and that does 
not carry the matter very far, for the question remains who are his 
legitimate children, and tiiat is not a question of construction at ail, it is 
a question of law.’^ 

This principle, that any person legitimate according to the Difficulty 
law of his domicil, though not born in lawTuI w^edbck, is 
legitimate for the^purpose of succeeding to movables under an gIuM mkh 
English will or intestacy has been repeatedly affirmed in a 
stream^ of cases from at least 1835 onw^ards,^ but wdth one 
exception,"^ these statements w^ere all made in cases concerned 
with legitimation. It is sometimes said, therefore, that they 
are of little value l^ing regard to the decision of the Housejijf; ^ 

• f wffiich raised a question of legitimacy, i ■ 
I The facts of this troublesome case were as follows: 

Certain funds were bequeathed by a testator domiciled in England 
in trust for Elizabeth Hickson for life and after her death in trust for 
her children. CStamEnglish land was also devised after her death to 
'her first and other sons lawfully hegotteri. Ejizabeth, at the age of 
sixteen, was induced by fraud, wu'thout the k^wdedge of her family, 
to marry a domiciled Englishman, named Buxton, at Manchester. 
Her friends, how^ever, succeeded in taking her zwm just after the 
ceremony, and she never lived with her husband for a single day. 

^ See, for example, In re Jndros 24 Ch.D. 637, at p. 639 per Kay J. 
where the position is stated wdth great clarity. 

^ In re BiscAoffskeim, [1948] Ch. 79, 86. 
3 Birtwhtsile v. /Wi// (i 83 5), 2 CL. and F. 571, 573-4 (Alexander L.C.B. 

delivering the opinion of the judge to the House of Lords); In re Don's Estate 
(18 5 7), 4 Drew. 194, 197-8 (Kindersley V.-C.); In re Goodman's Trusts (1881), 
17 Ch.D. 266 at pp. 266 and 291 (Cotton L.J.), 296-7 (James L.].); In're 

Jndros{i %^), 24.Ch.D. 637, 639 (KayJ.), In re Bischffskeim, [1948] Ch. 79, 
92 (Romer ].). 

^ In re Bischoffskeim, supra, 

5 (i868),L.R.,3H.L.55. 
825106 E e 
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/Sixteen years later, Elizabeth, having become engaged to a domiciled 
s Englishman named Sia^^evised a scheme for obtaining a divorce 

in Scotland from Buxton. Shaw acquired a domicil in Scotland, and 
Buxton was paid that country for forty days. The 
marriage was dissolved by the Court of Session. Elizabeth then married 
Shaw in Edinburgh and had by him tw9_daj^ers„and pnejpn, all of 
whom weTTBSmln the lifetime of Buxton. At the time of the.presgnt 
actionB^' ymn, Elizabeth and Shaw were dead. The questions before 
the English court were whether the daughters and son were entitled 
under the will of the testator to the funds as being the ‘children’ of 
Elizabeth, and also whether the son was entitled to the land as being her 

‘son lawfully begotten’. 
Evidence was given that Scottish law the, divorce.^nd-'S^cond 

marriage were yahd. Also, that children born of a putative marriage, 
i.e7one reguia7Tn point of form but void owing to the prior existing 
marriage of one of the parties, were regarded as legitimate, provided 
that the parents were justifiably ignorant of the prior existing marriage. 
It was the opinion of the Scottish advocates who gave evidence that 
justifiable ignorance existed if the parents believed in the validity of the 

divorce. 

y ! The House^o£X,OJ:ds unanimously held that the children_wexe 
j not entitled to take uod'er the will. 
' '"TIErreiioirEEar^earstoTiave impressed their Lordships 

was the supposedly logical one that since Buxton, and therefore 
Elizabeth, remained domiciled in England, the union between 
Elizabeth and Shaw was not a valid marriage according to 
English law, and that therefore the children were not born in 
lawful wedlock (which is the test of legitimacy according to 
English domestic law). Lord Colonsay, though impressed, with 
the logic of the reasoning, was perplexed with doubts as to 
whether the status of legitimacy ought to be denied to the 
children. He felt that this denial was difficult to reconcile 
with general principles of jurisprudence or with the generally 
recognized rules of international law.^ 

Failure of It is difficult to resist the conclusion that the House of 
court to Lords lost its direction through its persistent concentration 

of upon one general principle to the exclusion of others. It 
children certainly is a general principle that a divorce not recognized 

of°^rems valid by the lex domicilii of the husband is invalid in England. 
But another principle, affirmed many times by the judiciary is 
that legitimacy is determined by the lex domicilii of the father 

- at the time of the child’s birth. Both these principles demanded 
attention in Shaw v. Gould. There is nothing inconsistent in 

^ Ibid., at pp. 969-7. 
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them. They are not mutually antagonistic. It was easy to argue 
in this manner: 

The father cannot be granted the status of a husband, since the woman 
whom he purported to marry is, owing to the continuance of her earlier 
marriage, the wife of another man. Therefore the children of the father 
by this woman cannot be regarded as legitimate. 

Nevertheless, the conclusion is a non seqtdtur. The issue was the 
status of the children, not of their parents. The fact that Mrs. 
Buxton could not claim to be Mrs. Shaw was not necessarily 
a bar to the legitimate status of the children. The legitimacy 
of a child happened at the time of the case to depend according 
to English domestic law upon the validity of the marriage of 
which he was born, but this is not and was not the case in all 
legal systems. If the two questions are separable by the law of 
the child's domicil of origin, they should be kept separate by an 
English court when dealing with a conflict of laws case. The 
courts of other countries have found no difflculty in this. Thus 
in South Africa it was held that the children of a polygamous 
union, born when the father was domiciled in India, were to be 
regarded as legitimate in Natal, which was his domicil at death. 
For the purpose of fixing the rate of succession duty payable 
on the father's death, the status of the mother as a ‘wife' was 
tested by the internal law of Natal, but the status of the children 
was referred to their domicil of origin.^ 

Tt is essential’, said Innes C.J., ‘to bear in mind the distinction be¬ 
tween the points to be decided in each instance. With regard to the wife, 
the issue is the validity of the marriage to which she is a party; with 
regard to the children, the issue is their right to the status of legitimacy. 
The wife’s position cannot be considered apart from the marriage, but 
the position of the children may be.’^ 

It is submitted that in any event Shaw v. Gould ought to be 
regarded as an abnormal decision and one to be interpreted in 
the light of the exceptional circumstances involved. ‘My 
opinion in this case’, said Lord Chelmsford, ‘is founded entirely 
upon the peculiar circumstances attending it.'3 It was, indeed, 

^ Seedafs Executors v. The Master, [1917] A.D. 302. 
^ In the New York case of In re Hall, [1901] 61 App. Div. 266, a woman 

obtained a divorce in Dakota that was not regarded as valid in New York. She then 
married a man domiciled in Dakota and a child was born of the marriage. It was 
held that the child was legitimate for the purpose of taking under the will of a 
testator who died domiciled in New York. 

3 V. (1868), L.R. 3 H.L. 55, at p. 79. 
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distinguished by a number of special features among which 
may be mentioned the following: 

The Scots divorce was granted in 18465 eleven years before judicial 
divorce was possible in England and at a time when the prevalent view^ 

in accordance with the unanimous opinion of the judges in Lolley^s 
Casey^ was that no foreign proceeding in the nature of a divorce could 
affect a marriage that had been contracted in England. In fact, in the 
court of first instance, Kindersley, V.-C. said: ‘By the English law of 
marriage, an English marriage is absolutely indissoluble by the sen¬ 
tence of any court (of course I am speaking of the law as it stood at the 
time of the transactions in question which was long before the Act 
establishing the Divorce Court). . . . Any decree or judgment or 
sentence of any foreign court, purporting to dissolve such marriage, is 
treated as a mere nullity.’^ It must be observed, however, that this view 
did not appeal to the House of Lords. 

The conduct of the Shaws was calculated to arouse the suspicion of 
any court. In the greatest secrecy and with every precaution against 
discovery, they contrived a scheme to obtain a divorce in a court which, 
to their knowledge, had no jurisdiction in the eyes of English law.3 

The children were legitimate by Scots law if either of the Shaws was 
justifiably ignorant that there was an impediment to their marriage, 
i.e. in their case, a prior invalid divorce. After a careful examination of 

the facts, Kindersley V.-C. found himself unable to agree that even 
Mrs. Shaw was justifiably ignorant of the true position. " 

Another fact which may have influenced the decision was that the 
will was not confined to a gift of movables to the children of Elizabeth, 
but also included a devise of English land to her ‘first and other sons 
lawfully begotten’. 

It is significant that in the much later case of In re Stirlingy^ 
Swinfen Eady J. was far from repudiating the suggestion that a 
child might be legitimate although the previous divorce of one 
of his parents was invalid. It was not necessary, however, to 
decide the point, for it was held that the doctrine of putative 
marriage, upon which the argument for the child turned, did 
not obtain in Scotland, unless at least one of the parties was 
ignorant of the impediment that invalidated the second mar¬ 
riage, The party had to be mistaken as to some fact. The ignor¬ 
ance alleged was that the mother of the child was unaware that 
her divorce from her first husband was invalid, but this was an 
error of law, not of fact. 

r- ' f finally repudiated in Harvey v. 
(1882), 8 App. Cas. 43. / r 

^ L.R. I Eq. at pp. 257-8. 
2 For the details see L.R. i Eq. at pp. 260-2. + [1908] 2 Ch. 344. 
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Another authority that is sometimes said to support Shaw in « Tahe 
V. Gould is In re Paine''- which has already been discussed in 
another connexion.2 The question there, it will be recalled, was 
whether the children of W were legitimate for the purpose of a 
disposition contained in an English will. 

In 1875 Wf when domiciled in England, was married in Germany 
to the widower of her deceased sister. At that date a marriage between 
such persons was prohibited. The husband was held to have been domi¬ 
ciled in Germany at the time of the ceremony. The parties cohabited 
in England until the husband’s death in 1919. 

e 

Bennett J. adopted the dual domicil doctrine of capacity^ and 
held the three children of the union to be illegitimate, since 
they had sprung from a void marriage. But, as in Shaw v. 
Gould, the possibility that the children might be legitimate 
according to the German law of their domicil of origin despite 
the absence of lawful wedlock between their parents, was not 
canvassed."^ The argument of counsel related solely to the 
validity of the marriage, and the only authority cited either by 
counsel or judge was Melte v. Mette^ where the question was 
not whether a child was legitimate, but whether a marriage in 
Frankfurt between a man domiciled in England and his 
deceased wife’s sister, domiciled in Germany, revoked a will 

that he had already made.*' 
However, despite all attempts to rationalize Shaw v. Gould, in n 

the fact remains that until the decision of Romer J. in In re 
MschoffsheirrP it was an embarrassing obstacle to the prevalent 
j^lcial view^ that the legitimacy of i child is.a matter fox .the 
law of his domicil oLoxigin. This view, however, was translated 
into action in BischoffsheinPs Case where the facts were these: 

£54‘"G In 1919 W_ was m^ied in New York to^ the brother of her 
/deceased husband. It may be taken that at that time both parties were 
domiciled in England. The marriage was void by English law, but 
valid by the law Qf ]s[ev^rYork7'AfterTKey^^ 2. domicil in 
New Tof^T^oirwiiTorrrtoThem. The question was whether the son 

I [1940] Ch. 46. ^ pp. 324- 
3 Bupra^ pp. 314 et seqq. 

Unless the full evidence is omitted from the reports, this was a somewhat 
curious finding, for the husband was resident in England for a short time before 
the marriage and remained resident there until his death forty-four years later. 
See the report of the case in 161 L.T, 266. 

s (1859), I Sw. and Tr. 416; supra, p. 323. 
6 6 /, eff C.I.Q. 212 (B. D. Inglis). 
^ Supra, p. 417, note 3. 

7 [1948] Ch. 79. 
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was the legitimate child of his mother so as to entitle him to benefit 
under the will of a testator who had died domiciled in England. 

• Romer^ J. found in favqup-of the son, being satisfied that the 
igoverning principle may be stated as follows: 

‘Where succession to personal property depends upon the legitimacy 
of the claimant, the status of legitimacy conferred on him by his domi¬ 
cil of origin (i.e. the domicil of his parents at birth), will be recognized 
by our courts; and that if that legitimacy be established, the validity of 
his parents’ marriage should not be entertained as a relevant subject 
for investigation.’* 

sha-wy. He distinguished Shaw v. Gould by showing that since in 

tb^lhed Lords chose to concentrate their attention upon 
the validity of the divorce they were bound to find it invalid and 
consequently to fix the children’s domicil of origin in England. 
This left no room for a claim based upon the ground that their 
legitimacy stood apart from the validity of the divorce and that 
if so their domicil of origin was in Scotland.^ 

^"of the • decision is to be dismissed as being inconsistent with 
legUima- authority, an opinion that has been expressed on several 

decisions Startling result ensues that in the same context 
apphcaUe legitimacy is subject to one rule, legitimation to another, 

to legitim- Where a question arises of succession under an English testacy 
or intestacy, it has long been settled that if a claimant has been 
legitimated by the law of the country where at the time of his 
birth his parents were domiciled, English law ‘recognizes and 
acts on the status thus declared by the law of the domicir.4 

There is^ no substantial difference between legitimacy and 
legitimation^ and no reason of logic or convenience why the 
law should relegate them to mutually exclusive categories. If 
from the date of the act of legitimation the child assumes the 
status that he would have possessed had he been born legitimate, 
it is incomprehensible that these two causes of the same result 
should be subject to divergent rules for the choice of law. 

The paradox of divorcing the two methods by which the 

' [1948] CL 79, at p. 92. Approved by the Privy Council in Bamgbose v. 
Darnel, [1955] A.C. 107, 120. 

^ Ibid., at p. 97. 

it/, lx (N-S-). P- 223 (J- H. C. Morris); 63 L.Q.R. 74 (R. S. 
Welsh); 641.g.R. 199 (F. A. Mann); Falconbridge, Conflict of Laws (zuet ed.), 
pp. 747 et seqq. On the other hand, it was approved by Wolff, op. cit., p. 3 8 8. 

In re Goodman'sTrusts 17 Ch.D. 266 at p. 299/>^r Cotton L.T. See 
thecases cited w/r.7.p. 423,notes 3, 4, and 5. 

* In re Bischoffsheim, [1948] Ch. 79, 92. ' 
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status may be acquired may be put in another way. It is a 
question of construction governed by the English lex succes- 
sionis whether the testator in his bequest to ‘the children of A' 
intended to indicate legitimate children. If it is found that such 
was his intention and if a child of A claims that he has been 
legitimated according to the law of his foreign domicil of origin, 
this is not a question of construction, but of status for his lex 
domiciliiti Can it, then, be seriously argued that whether he 
was born legitimate in the eyes of his lex domicilii as distinct 
from having been legitimated after birth is to be classified as a 
question of construction? 

The emergence of this principle—that the question whether History 

a child has been born legitimate or has been legitimated is not d^^tions 
a matter of construction, and that the English test must not be on legitim- 

applied—has been slow and painful. The history of the author- 

ities is as follows: 

1863, Boyes v. Bedale,'^ concerned with the legitimation of a 
claimant under an English will^ insisted that the test 

must be satisfied. 
iSby-S, Shaw V. Gould accepted the test where the issue 

was the legitimacy of a claimant under an English will. 
1881, the Court of Appeal in In re Goodman's Trusts'^ over¬ 

ruled Boyes Y. Bedale and discarded the test where the 
issue was the legitimation of a claimant under an English 

intestacy. 
1883, In re Andros‘S discarded the test where the issue was 

the legitimation of a claimant under an English will. 
In re Greys Trusts^ discarded the test where the issue 

was the legitimation of a claimant under a devise of English 

land. 
1940, In re Paine^ imposed the test where the issue was the 

legitimacy of a claimant under an English bequest. 
1948, In re Bischo^sheim^ discarded the test where the issue 

was the legitimacy of a claimant under an English bequest. 

It is submitted, then, that even if there had been no statutory 
alteration of English domestic law in 1959 the courts would ty England 
have endorsed the approach to the subject made in 
helm's Case and would have restricted the decision ra. Shaw marriage 

V. Gould to the exceptional circumstances of the case. This 

' -Sa/ira, p. 416. 2 (1863), I H.&M. 798. 
3 (1881), 17 Ch.D. 266. (1883), 24 Ch.D. 637. 
5 [1892] 3 Ch. 88. * 5'«/r4,pp.3i5-i6, 324,421. 7 Sufra,-^.\2i. 
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submission is considerably fortified now that the Legitimacy Act, 
19593 has accepted the doctrine of the putative marriage. Birth 
in lawful wedlock no longer represents the sole test of legitimacy 
according to English domestic law, for the Act now provides 
that where the father is domiciled in England, a child born of 
a void marriage is to be treated as legitimate if both or either 
of his parents reasonably believed that the marriage was valid.^ 
Where^ therefore, the father is domiciled in a foreign country 
where a similar doctrine is recognized, there would be less 
justification even than formerly for denying the legitimate 
status of a child born of a void marriage.^ 

The The present position, therefore, may with some confidence 
^rebtb^to cxprcssed in the following terms: 

iegitimacy ^ claim made by the devisee of English immovables or, in the case of 

movables, by a beneficiary under a settlement the proper law of which 
is English, or under the testacy or intestacy of a person who died 
domiciled in England, will not, subject to two exceptions,3 succeed 
unless the claimant is legitimate. He is regarded as having satisfied this 
condition, if he is legitimate according to the law of his domicil of 
origin, i.e. the law of the country where at the time of his birth his 
father was domiciled. 

This statement requires elaboration in four respects, 

nat^reof Stated is limited to cases where English 
the rule domestic law represents the lex successionis or the proper law of 

a settlement. If, for instance, an English court were seised of 
a case concerning a devise of French immovables or a bequest 
of English movables made by a testator who died domiciled in 
France, the legitimacy of the donee, if in doubt, would be 
determined in accordance with the French test. 

The rule, though limited in terms to proprietary claims since 
the English precedents are confined to this field, would presum¬ 
ably hold good if a question of legitimacy were to arise in some 
other connexion, as for example under the declaratory juris¬ 
diction of the court.4 ^ ' 

versyTto the Statement in the rule that the domicil of origin 
meaning of means the country in which the father is domiciled at the birth 

supported by indisputable authority. Some 
of the judges have approved this view, but others, probably 
having in mind the usual^ case where the father and mother 
possess a common domicil, have preferred to speak of ‘the 

' Legitimacy Act, 1959, s. 2 (i), (2). For a fuller statement, see infra, 

PP; " 8 /. esf c.L.g. 725. 
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domicil of the parents’, a view which, if adopted, would require 
each lex domicilii to be satisfied. It is, of course, true that to 
attribute to the child the domicil of his father where his parents 
have different domicils is to beg the question of his legitimacy, 
for, since the domicil of an infant is that of his father if legiti¬ 
mate but of his mother if illegitimate,^ it is impossible to fix his 
domicil until the question of his legitimacy has been settled.^ 
Nevertheless, logic must not be allowed to impede the best 
solution of the problem, and the solution most favourable to 
the child, it is submitted, is to agree with Wolff that ‘legitimacy 
is concerned with the relationship between child and father^ 
and that therefore the domicil of the natural father should be 
decisive.4 It would seem that it is this relationship upon which 
most emphasis is placed by the Continental legal systems.^ In 
the leading case of In re Grove^^ Stirling J., after citing author¬ 
ity for the view that ‘the status of a person, his legitimacy or 
illegitimacy, is to be determined everywhere by the law of his 
country of origin’,^ i.e. the law of the place where his parents 
were domiciled at his birth, went on to say; 

Tf the parents have different domicils (as may happen where they 
are not married), the authorities shew that the domicil of the father is 
to be regarded, and not that of the mother.’® 

This is admitted without question in cases of legitimation. 
Moreover, it is significant that the operation of the English 
Act which now recognizes the legitimacy of a child born of a 
void marriage is confined to a case where the father is domiciled 
in England at the time of the child’s birth.^ The fact that the 
legitimacy may not be recognized in the separate domicil of the 
mother is irrelevant. 

Thirdly, the decisive date for fixing the domicil of origin 
is the birth of the child. A child, no doubt, is deemed at birth 
to have been in existence from the time of conception, and if 

^ Supra, p. 189. ^ 63 L.Q.R. 70 (R. S* Welsh). 
^ Private International Lazo, p. 382. 
4 Schmittkoff, op. cit., p. 283; contra. Dicey, p. 421. 
^ 8 /. y C.L.Q. 685 (Egon Guttman). ^ (1888), 40 Gh.D. 216. 
’ These words are from the judgment of James L.J. in In re Goodman*s 

Trusts (1881), 17 Ch.D. 266, 296. 
® In re Grove, supra, at p. 224. See also Re Don*s Estate (1857), 4 Drew. 

194, 198 (Kindersley V.-C.); In re Andros, (1883) 24 Ch.D. 637,642 (Kay J.). 
^ Legitimacy Act, 1959, s. 2 (2). 

In re Salaman, [1908] i Ch. 4. But see Elliot v. Lord Jokey, [1935] A.C. 
209. 

Effect of 
change of 
domicil 
after 
conception 
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the parents change their domicil between the time of concep¬ 
tion and of birth it is arguable that the father's lex domicilii at 
the former time deserves consideration, especially where, as 
opposed to the lex domicilii at birth, it recognizes the child as 
legitimated The interests of the child demand, it has been said, 
that the recognition of his legitimacy in either domicil should 
be decisive^ There is no authority in point, but it is probable 
that the English courts would regard the domicil at the time of 
birth as decisive though it might possibly adopt the principle 

most favourable law. A somewhat analogous question 
children arises in the case of a posthumous child, whose mother has 

changed her domicil since the death of her husband. Is the 
lex domicilii of the father at the time of his death or the lex 
domicilii of mother at the time of the child's birth to determine 
the question of legitimacy.^ The latter is probably the correct 
solution. The domicil or origin of a posthumous child is 
generally that of his mother,^ and since his father is dead, the 
question of his legitimacy concerns him and his mother alone. 

Problem Fourthly, the rule stated above^ allocates a question of 
legitimacy to the law of the domicil of origin. Principle requires 

wedlock that this personal law should apply exclusively, since it is the 

^^Tonfel competent to determine the status of the child, 
legitimacy Nevertheless, if a case were to arise in which a child, though 
in domicil Lorn in lawful wedlock, was for some reason not regarded as 

born legitimate, as for example because he was not conceived 
In lawful wedlock, it is probably a safe assumption that an 
English court would be satisfied with the practically universal 
test of birth in lawful wedlock. This break with principle might 
be justified by the paramount importance of communicating 
to the child the beneficial status of legitimacy if some rational 
ground for doing so exists. 

Provisions It remains to add a few words upon the Legitimacy Act, 

Lcgidillcy ^959; so far as it introduces the doctrine of the putative 
Act, 1959 marriage into England. The main provision is as follows: 

Subject to the provisions of this section, the child of a void marriage, 
whether born before or after the commencement of the Act, shall be 

^ In Denmark the date of conception is apparently preferred to the date of 
birth, Wolff, s. 359. 

^ Tain tor, 18 Canadian Bar Review, 596—7, 
^ There seems to be no English authority upon the domicil of a posthumous 

child, but juristic opinion favours the view that it is the same as the mother’s: 
Westlake (7th ed.), s. 250; Dicey, p. 93; Nelson p. 19; Foote (5th ed.), p. 78. 

^ Page 424. 
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treated as the legitimate child of his parents if at the time of the act 
of intercourse resulting in the birth (or at the time of the celebration 
of the marriage if later) both or either of the parties reasonably believed 
that the marriage was valid.^ 

This provision, however, does not apply unless the father of 
the child was domiciled in England at the time of the birth or, 
if he died before the birth, was so domiciled immediately 
before his death.^ Where this condition is not satisfied, the 
legitimacy of a child born of a void marriage must be deter¬ 
mined, as we have seen, by the law of his domicil of origin. 

In a sub-section which is susceptible of more than one 
interpretation,3 a void marriage for the purposes of the Act is 

defined as 

a marriage, not being voidable only, in respect of which the High Court 
has or had jurisdiction to grant a decree of nullity, or would have or 
would have had such jurisdiction if the parties were domiciled in 

England. 4 

The purport of this language certainly does not leap to the eye, 
but its probable object is to exclude any union which in the 
eyes of English law has no claim to be a marriage at all, as 
for example one springing from concubinage. 

(^j:.EGITIMATION5 

In the various legal systems of the world at least .thiee.Methods of 

different methods are found by which a person, not born with 
SiTltSuroFT^itimacy, may be later legitimated. These are: | 

separate'^ 

( ij .Legitimation 'fer subsequens matrimonium\ 

^^From the time of Constantine, the rule of Roman^ law was 
that children born before marriage were made legitimate by subsequent 

, 1 r 1- niarnage 
1 S. 2 (i). An adoption order obtained by the father and mother before the 

Act came into operation may be revoked by the court; Adoption Act, 19^0, s. i (i). 
2 S.2(2). ^ 
^ For various views, see 8 I. ^ C.L.Q. 725—6 (Gareth H. Jones); 9 /. ^ 

Cl.g. 321-2 (Solly Tucker); 23 MTX 58-59 (Otto Kahn-Freund). 

LS.2(5). 
5 On the subject generally see articles by Taintor in 18 Canadian Bar Review 

(1940), 589 et seqq. and 691 et seqq.; and by Mann in 56 L.Q.i?. 112 et seqq. 
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the subsequent marriage of their parents. This rule became 
part of canon law about the twelfth century, and was later 
adopted by practically all the legal systems on the Continent, 
and in South America. It has received statutory recognition in 
most of the North American States. Until the Legitimacy Act 
of 1926, however, it formed no part of the law of England or 
of Wales or of Ireland, though it obtained in Scotland, the 
Isle of Man and the Channel Islands.^ 

Common '^The role of private international law is to choose the system 
***a™to which shall determine whether legitimation by this 

recognition method is effective or not. The rule finally established at 
of iegiti- common law bv In re Grovel' after some hesitation.^ is that a 

subsequent foreign legitimation per suhsequens matrimonium is not recog- 
nized in England unless the father is domiciled, both at the time 

\ of the child's birth anJdlso at the time of the subsequent marriage^ 
lin a country whose law allows this method of legitimation.^ 

A simple illustration of the working of the rule is afforded 
of Te Goodmajds Trustswhere a domiciled 

j Englishwoman had died intestate in respect of a large sum of 
I'd money, and it was necessary to decide which of her brother's 

children were entitled to share therein, as being her ‘next of 
kin' under the Statutes of Distribution. The relevant events in 
^r brothe?TTifo^“efe chronolomcaTTy as follows. S(<?} While domiciled in England he had three children by Charlotte 

^Smith., to whom he was not married. 

{b) He acquired a Dutch domicil, and had a fourth child, Hanjiah, by 
Charlotte 

(r) He married Charlotte Smith in Amsterdam. 

. {d) While still domiciled in HollandlhemTa fifth child, Anne, by 
^ Charlotte Smith. 

Legitimation by subsequent marriage is part of J)utch law. It 
/ i was, therefore, held on the above facts that Hannah andTAnne 

v/ ^ legitimate for the purposes of the English intestacy. 
I It was^lynTtEeir^ moments, 
I birth and marriage, the lex domicilii of the father recognized 
'Hhis particular form of legitimation. 

^ For a full account of the acceptance of the rule see %(> L,O.R, 2 C C 
Mi887), 4oCh.D.2i6. ^ 
3 See, for example, Boyesy, Bedaie (1863), i H. & M. 798, disapproved by 

C.A. In re Goodman s Trusts, infra. 

Inre Goodman'sTruUs{\%%i),i'] re Aniros{i%i'S),2\Q.\^Ji. 
637;/»rfGrfls-f(i887)4oCh.D. 216. v t 

= (1881), 17 Ch.D. 266. 
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This common law rule, that the father’s domicil at both 
dates must recognize legitimation, applies not only to persons 
claiming money or other chattels personal upon intestacy, but 
also to a gift by will of personal chattels^ or of freehold land,^ if 
made to persons covered by some general descriptive title such 
as ‘children’. 

It is unnecessary, however, to consider this common law 
principle further, for, though not abrogated, its operation is 
immensely curtailed by the Legitimacy Act, 1926,3 which 
makes legitimation by subsequent marriage part of the law of 
England. The first section of the statute alters the internal law 
of England and provides that where the parents of an illegiti¬ 
mate person marry, or have married, one another, whether 
before or after the commencement of the Act, the marriage 
shall, if the father was or is at the date of the marriage domiciled 
in England or Wales, render that person, if living, legitimate. 
Such legitimation becomes effective on i January 1927 (the 
date of the commencement of the Act) if the marriage took 
place previously, but if not, then from the date of the marriage.^ 

With regard to persons who are not domiciled in England 
or Wales, section 8 (i) provides as follows: 

‘Where the parents of an illegitimate person marry or have married 
one another, whether before or after the commencement of this Act, 
and the father of the illegitimate person was or is, at the time of marriage^ 
domiciled in a country other than England or Wales, by the law of 
which the illegitimate person became legitimated by virtue of such 
subsequent marriage, that person, if living, shall in England and Wales 
be recognized as having been so legitimated from the commencement 
of this Act or from the date of the marriage, whichever last happens, 
notwithstanding that his father was not at the time of the birth of such 
person domiciled in a country in which legitimation by subsequent 

marriage was permitted by law.’s 

This sub-section is the one that affects private international 
law, and it discards the old rule that the lex domicilii of the 
father at the time of the child’s birth must be taken into 
account. The lex domicilii of the father at the time of marriage is 
the sole decisive factor. It is this law which decides, for instance, 
whether something more than mere marriage, such as a formal 
acknowledgement, is necessary to effect legitimation. 

7 (1883), 24 CLD. 637. 
2 In re Grefs Trusts, [1892] 3 Ch. 88. 
^ 16 & 17 Geo. V, c. 60. 
4 
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5 S. 8 (I) 
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Filius adul- In the following sub-section the privilege of legitimation is 
withheld from filius adulterinus, i.e. a person whose father 

inciude'd or mother was married to a third person at the time of his birthd 
This austere provision, however, was repealed by the Legiti¬ 
macy Act, 1959, which came into operation on 29 October 
1959-^ The repeal is retrospectively applicable to a child alive 
at that date, even though the marriage of his parents may have 

been celebrated earlierN 
Rights of The right of a person legitimated by the subsequent marriage 

legitimated p^^ents to take interests in property is limited as follows 

to take by the Act of 1926: he and his spouse, children or more remote 
entitled to take any interest— 

(a) in the estate of an intestate dying after the date of 
legitimation; 

(i^) under any disposition coming into operation after that 
date; 

(c) by descent under an entailed interest created after that 
date.^ 

Intestacy If ^ legitimated person, or his child or more remote issue, 
of legitim- (Jies intestate, the order of succession to his estate is what it 

ated person havc been had he been born legitimate.^ 

Cases in It has been decided that the provision in the Act of 1926 
co^on ^^g^^ding foreign legitimations is an addition to, not a replace- 
law still ment of, the common law principle.^ The rule laid down by In 

applicable Gfove^ may therefore still be invoked in at least two cases. 
First, where it is desired to prove that a child was legitimated 

before 1927, for no marriage celebrated before that date is 
effective for the purposes of the Act. 

Secondly, it is necessary to fall back on the common law if 
a person, alleged to have been legitimated, claims under a will 
or other instrument that came into operation before the date 
of his legitimation. Thus, in one case: 

An English testator died in 1939 and bequeathed certain legacies to 
the children of his daughter, X. In 1943, X gave birth to an illegiti¬ 
mate son whose father was a man domiciled in Italy. In 1949, she 
married the father while he was still domiciled in Italy.^ 

The son, though no doubt statutorily recognized as legitimate, 
could not claim the legacy by virtue of the Act, since his 

^ Ibid., s. I (2). ^ Legitimacy Act, 1959, 8. i (i). 
^ Ibid-, s. I (2). Legitimacy Act, 1926, s. 3 (i). 
^ Ibid., s. 4. ^ [1952] Ch. 72.2. 
^ p. 428. ^ In re Huril, supra. 
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legitimation had not been effected before the will of the testator 
came into operation. Quite apart from the Act, however, his 
legitimation was valid at common law since his father was 
domiciled in Italy at the decisive dates of birth and marriage, 
and at common law it is wholly irrelevant for the purpose of 
claiming under an instrument of gift whether the instrument 
comes into operation before or after the legitimation. The son, 
therefore, was entitled to the legacies independently of the Act. 

'"^^'Legitimation hy recognition. 
In several States in Europe and in North and South America 

a father is allowed to legitimate his child by formally recogniz- vSdity 
ing it to be his own. This method derives from the legitimatio o/recogni- 
per rescriptum principis of Roman Law. The first question that 
it raises in private international law is—By what legal system 
will the English courts determine the validity of this particular 
form of legitimation? Is it sufficient that it is valid by the lex 
domicilii of the father at the time of recognition, or, like legiti¬ 
mation per subsequens matrimonium before the Legitimacy Act, 
19265 must it also be valid by the lex domicilii of the father at 
the time of the child’s birth? The matter has been considered! ^ /f Cea- 
in only one case—In re Luck's Settlement Trusts^—where thel - 
facts were as follows: 

P Under the will of George^Luck, a British subject domiciled in Eng- A Luck 

r^;/land5 certain his children attaining 
^enty-one. Each child was to receive the income of his share for life, 
andTafter his death the capital was to be divided equally among his 
children at twenty-one. The marriage settlement of George limited 
further sumsmtE^ame manner, except that only those grandchildren 
born within twenty-one years of the death of the survivor of George 
and his wife were to take a share of the capital. The survivor diedin 
x8q6. Therefore, no grandchild was entitled under the settlement trusts 

unless he was alive and legitimate in 1917 at the latest. 
Charles was a son of George Luck. He married in 1893, but in 1906, 

while still married, he became the father of .a&JillegjiXiii^^ 
in CalifnriMa- At this time both he and David’s mother were domiciled 
in England. After the dissolution of his first marriage he married a 
second wife. In IQ2A he signed a formal document with the assent of 
his second wileTywhich he acknowledged David to be his legitimate 
son and adopted him as such,^ At this time Charles was domiciled in 

^ [1940] Ch. 864. 
^ It is important to notice, as F. A. Mann has shown (57 L.Q,R, 119), 

that the Californian method was not adoption, but legitimation by recognition. 
The unwary might assume from the judgments in the Court of Appeal that it was 
equivalent to adoption in the English sense. 
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California. It was assumed by the Court of Appeal that David’s mother 
was also domiciled there. By the law ofCalifornia the acknowledge¬ 
ment of 1925 operated to legitimate David from his birth in 1906. •' 

The question that arose on these facts was whether David was 
entitled to a share under the will and marriage settlement of his 
grandfather, Georgg. To take under the latter he was required 
to be a legitimate grandchild alive as such in 1917. 

/ ' The Court of Appeal, reversing ^pvell T., held tjiaL David 
'' w;as entIOeTnHtEetmmgirTFe~^iTr^n^under the seltlem^t. 
' The reasoning was that legitimation^ srTbsequeliF'marriage is 

disregarded at common law unless allowed by the lex domicilii 
governing the father at the time both of the birth and the 
marriage; that the relevant judgments regard this rule, not as 
confined to the single case of a subsequent marriage but as 
applicable to all forms of legitimation; and that in any case 
both convenience and principle demand the application of a 
uniform rule to all forms. Therefore David was disqualified, 
since at the time of his birth his father was subject to English 
law, by which legitimation by recognition is not allowed. 

Criticism It is Submitted that this equation of recognition with legiti- 
decision ™^tion by subsequent marriage is unwarranted. It is essential 

to a proper understanding of the matter to realize why the ' ' 
cominon law regards the domicil of the father at the time of the 
child s birth as vital in the particular case of legitimation by 
subsequent marriage. The theory, originating in Roman law, 
is that at the time of the birth the father implicitly contracts to 
marry the mother at a later date and thereby to legitimize the 
child. It follows from this that if at the time of the birth the 
father is domiciled in a country where a later marriage cannot 
alter the status of the child, he cannot make a valid contract 
concerning legitimation.^ In other words the child at birth must 
possess, according to the lex domicilii of his father, a potential 
capacity to be legitimated by the subsequent marriage of his 
parents.2 Otherwise he bears throughout his life the indelible 
stain of bastardy. There may have been some slight justification 
or this far-fetched theory of a fictitious contract in the internal 

law of Rome, of which legitimatio fer subsequens malrimonium 
was a regular feature, but its extension to the sphere of'private 
international law and to other forms of legitimation is the 
negation of common sense and principle. It is surely pure 

Wrights Trusts 2 Yi. Sc]. 
/» [1940] Ch. 864, at pp. 883, 896;/» Greeif (1887), 4.0 Ch.D. 210, at p. 233. , ^ ^ ^ 
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fantasy to suggest that the recognition of a child as legitimate is 
merely the performance of a contract made at his birth, and 
that if the contract is void at that date because the lex domicilii 
of the father does not allow such legitimation, then a recog¬ 
nition, though effected at a time when the father and son have 
acquired a new domicil, is perforce void. 'Times are not what 
they once were, and we live in an age too practical to build 
our law upon the unstable foundation of fictions.’^ To make the 
child’s potential capacity at birth relevant to his acquisition of a 
certain status at a later date is contrary to established principle, 
for the question of his present status depends upon his present 
domicil, not upon one that he may have had at some earlier 
stage in his life. The common law rule based upon the child’s 
capacity at birth was never in fact extended to cases other than 
legitimation by subsequent marriage. It has been abolished 
even in this connexion by the Legitimacy Act, 1926, and 
gratuitously to prolong its life and to extend its operation is a 
retrograde step. The retrogression is very clear when tested by 
the standards of natural justice. Luxmore L.J. after insisting 
that the lex domicilii at birth must contain the potentiality of 
subsequent legitimation proceeds as follows: 

Tt is, in our opinion, only within these narrow limits that the Eng¬ 
lish law recognizes an exception to the principle that bastardy is in¬ 
delible, a principle which it always steadfastly maintained in opposition 
to the civil and the canon law, save in so far as it was forced to recognize 
an exception in cases of persons not domiciled in England. 

But to continue this steadfastness to the true faith, after its 
abandonment by the legislature in the most frequent type of 
legitimation, savours of a determination to visit the sins of a 
father upon his children* In fact the decision has been most 
generally criticized on the ground that, though it is obviously 
convenient that one principle should govern all types of legiti¬ 
mation, it is a little eccentric to choose one that has been abro¬ 
gated by statute.3 

It is therefore to be hoped that if the occasion arises the View of 

highest tribunal will prefer the dissenting judgment of Scott 
L.J, who agreed with Farwell J. in the court below. Scott L.J. 
argued in a convincing manner and at no little length that 
status, the outstanding characteristic of which is its ‘quality 

^ Blytke V. Ayres (1892), 96 Cal. 5 32, Lorenzen, p. ']^6,fer Garoutte J. 

^ /;)!? [1940] Ch. 864, at p. 883. 

^21 Z.T.R./.Z. 209; 18 Canadian Bar Review, 652; 57 L.Q.R, 120. 

Ff 825106 
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of universality’, once determined by the law of the domicil, 
must be judicially recognized all the world over. At a time 
when David and his father and mother were domiciled in 
California, his father made a certain declaration according to 
Californian law. The effect of this by that law was to clothe 
David with the status of a legitimate person. Therefore, ‘that 
status, established by the law of that foreign country, was under 
English law one which it was the duty of the English court 
to recognize, and prima facie to enforce in accordance with its 
nature and attributes as determined by the law of that country’.' 
It is the law of the domicil at the time when the legitimation is 
effected that should alone be considered. 

The true The majority of the judges were perturbed by the idea that 
California might alter the status of David at a time 

when he was a domiciled Englishman, a position which would 
arise if the recognition of 1925 were regarded as relating back 
to the date of his birth. This would indeed be objectionable in 
principle, but if the unnecessary suggestion of relating back 
had not been made, and if the legitimation had been construed 
by the court as operating from the time of the recognition, 
there would have been no break with principle. The law of 
California is entitled to create the status of legitimation be¬ 
tween two persons domiciled in that State.^ ‘And on this view, 
which we suggest to be really the best view, David would be 
recognized as having been legitimate only as from 1925, but 
not before, and therefore he would have been able to take under 
the trusts established by the will, but possibly would not have 
been able to take under the marriage settlement trusts, because 
he was not a legitimate child in 1917.’3 

C. THE EFFECT IN ENGLAND OF A LEGITIMATE 

STATUS RECOGNIZED BY A FOREIGN LEX DOMICILII 

courtfOnce it has been ascertained that a child has acquired the 
"""LTiie status of a legitimate person under the appropriate law or laws, 

the effect of that status for the purposes of English law is what 
recognized ^ is according to the lex domicilii of the child at the time of his 

dondcutf creation of the status may have required a reference 

origin ' [1940] Ch. at p. 888. ^ Canadian Bar 

3 W. E. Beckett, 21 R.T.R./.L. 210. As W^estiake, Private International Law^ 
p. 105, points out, Chitty J. in Be XJllee (1885), 53 L.T. (n.s.) 711 was clearly 
inclined to Mr. (later Lord) Macnagliton’s submission that the personal law of 
the father governs the effect of legitimation by recognition. It is submitted, how¬ 
ever, that David could certainly not have taken under the settlement. 
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to two laws, as in the case at common law of legitimation by 
subsequent marriage, but the attributes of the status, its eiFect 
and consequences, are determined solely by the law of the 
child's domicil of origin, whether the event from which his 
legitimacy sprang wzs birth, the subsequent marriage of his 
parents or something in the nature of recognition. 

T am of opinion,’ said Cotton L.J. in a leading case ‘that if a child 
is legitimate by the law of the country where at the time of its birth 
its parents were domiciled, the law of England, except in the case of 
succession to real estate in England, recognizes and acts on the status 
thus declared by the law of the domicil.’^ 

Thus, as we have already seen, a child legitimate by the law of 
his domicil of origin, qualifies as a legatee,^ next-of-kin^ or 
devisee of English immovables^ for the purpose of the English 
law of succession. 

The one exception to the general principle laid down by intestate 
Cotton L.J. arises where a person, legitimate by the law of his 
domicil of origin but not born in lawful wedlock, claims to land an 
succeed as the heir to an English entailed interest. The con- 
struction put upon the Statute of Merton, 1235, which de¬ 
clared the common law with regard to the inheritance of land, 
was that nobody could succeed as heir except a person born 
in lawful wedlock. To be the legitimate son of the ancestor was 
not in itself sufficient. Therefore, in Doe^ d, Birtwhistle v. 
Vardill^^ it was held that a person, born of parents who were 
domiciled in Scotland at the time both of his birth and of their 
subsequent marriage, could not succeed as heir to land in 
Yorkshire of which his father died intestate. Lord Brougham, 
who was opposed to the decision, demonstrated the incon¬ 
venience of this rule in the following words 

‘That a man may be a bastard in one country and legitimate in 
another seems of itself a strong position to affirm; but more staggering 
is it when it is followed up by this other, that in one and the same 
country he is to be regarded as a bastard when he comes into one court 

4 In re Goodman's Trusts (1881), 17 Ch.D. 266, 292. 
- Bkottowev. Young L.R. ii Eq. 474; In re Andros 24 Ch.D. 

6'i^\InreBischoffshemy\i<^\%\Q\x.’]<^. 
^ In re Goodmarls Trusts i'] 
^ In re Gref s Trusts 
5 (1826), 5 B. & C. 438; (183 5), 2 Cl. & F. 571; opinion of the judges de¬ 

livered to the House of Lords (1835), 2 CL & F. 582; further opinion of the 
judges (1839), 7 CL & F. 895. 

^ 2 CL & F. at 595. 
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to claim an estate in land, and legitimate when he resorts to another to 
obtain personal succession.’ 

The justification of the decision, however, was explained forty 
years later by James L.J. as follows:'^ 

‘What the assembled judges said in Doe v. Vardtll^ and what the 
Lords held, was, that the case of heirship to English land was a peculiar 
exception to the rights incident to that character and status of legiti¬ 
macy, which was admitted by both judges and Lords to be the true 
character and status of the claimant. It was only an additional instance 
of the many anomalies which at that time affected the descent of land. 

. . . But in this particular case, the exception is, at all events, plausible. 
The English heirship, the descent of English land, required not only 

that the man should be legitimate, but as it were porphyro-genitus., born 
legitimate within the narrowest pale of English legitimacy.’ 

It was later decided that a legitimating father could not succeed 
to his son’s land.^ 

The rule in Doe, d. Birlwhistle v. Vardill is now of little 
importance. Its operation has been, in the first place, severely 
limited by the Administration of Estates Act, 1925. This 
statute abolishes heirship in the case of the fee simple estate,3 

and provides that upon intestacy the land shall be held by the 
personal representatives upon trust for sale.+ The money 
arising from the sale does not pass to an heir, but is distributed 
among the relatives of the deceased according to the scheme 
established by the Act.s The two cases in which it may still be 
necessary to discover the heir to a fee simple estate according 
to the old rules of descent are unlikely to arise in connexion 
with private international law, and need not be discussed.^ 

The result, then, of this Act was that heirship became con¬ 
fined to the case of an entailed interest, so that if the facts of 
Doe V. Vardtll had occurred again in 1926 the decision would 
have been the same, provided that the intestate was a tenant 
in tail. The rule established by that decision is, however, almost 

‘ In re Goodman's Trusts (1881), ry Ch.D. 266, 299. 
In re Don s Estate (18 5 7), 4 Drewry 194. The rule would also seem to apply 

to a claim of succession to a peerage: The Strathmore Peerage Case (1821), 6 Bli. 
(N.S.) 487; 54 Lords Jo. 554 (where it was held/however, that the claimant had 
not been legitimated); Shedden v. Patrick (1854), i Macq. H.L. Cas. etc. 

s (0- ♦ S. 33. s s. 46. 
They anse under the Law of Property Act, 1925; i.e. {a) where there is a 

hmitation that would formerly have been caught by the Rule in Shelley's Case 
(s. 131 ) -,{6) where there is an express limitation to the ‘heir’ of a deceased person 
(s. 132). For this last case see Cheshire, Modem Real Property (8 th ed.), pp. 766-7 
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entirely excluded even in the case of an entailed interest, for 
the Legitimacy Act, as we have seen, provides that, where a 
person has been legitimated by the marriage of his parents, he 
and his spouse, children or more remote issue, shall be entitled 
to take 

by descent under an entailed interest created after the date of legiti¬ 
mation, 

in like manner as if the legitimated person had been born 
legitimated A later section extends these provisions to a person 
recognized as having been legitimated because his father and 
mother married in a domicil by the law of which a subsequent 
marriage is a mode of legitimation d 

The doctrine of Doe v. Vardill will therefore still apply in the 
case of an entailed interest, if the creation of the entail has 
preceded the legitimation or if the foreign legitimation has been 
effected otherwise than by subsequent marriage. 

D. DECLAIL^TIONS OF LEGITIMACY AND LEGITIMATION 

Where an action is brought to enforce a legal right or a claim Declaration 

to property, the court has jurisdiction to determine the legiti- 
macy of any person, whether living or not, if, as for example in Matri- 

Bischoffsheim s Case, this is essential to the plaintiff’s success. 
No action at common law, however, will be entertained ifAct, s. 17 

brought for the sole purpose of obtaining a declaration of(^) 
legitimacy.3 As Singleton L J. put it in another but analogous 
context: ‘The court will not grant a declaration in the air.’^ 
Only the person whose legitimacy is in question can take any 
steps to this end, and the only process open to him is to petition 
for a declaration of legitimacy under the Matrimonial Causes 
Act, 1950, which is the modern equivalent of the original 
Legitimacy Declaration Act, 1858. 

^ The jurisdiction conferred upon the court by the Act of 
1950 is restricted in two respects: 

First, the petitioner must be either a British subject or a 
person whose right to be deemed a British subject depends upon 
his legitimacy or upon the validity of any marriage. 

Secondly, the petitioner must either be domiciled in England 
or Northern Ireland or must be the claimant of real or personal 
property situated in England. 

^ S.3(i). 
^ Tool V. Ewing, i Ir. Rep. 434. 
^ Har-Skejt y. Har-Shefi {No. i), [1953] P. 161, 166. 

2 S. 8 (2). 
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If these two conditions are satisfied the declaration of the 
court may take any one of the following four forms; 

that the petitioner is a British subject, that he is legitimate or illegiti¬ 
mate, that his marriage is valid or invalid, that the marriages of his 
parents or grandparents were valid or invalidA 

Declaration ^ This declaratory jurisdiction was extended to legitimation 

timation: in 1926 when legitimation by subsequent marriage was 
Matri- accepted by English internal law. The matter is now dealt 

Cau“es‘^^t^ by the following subsection of the Matrimonial Causes 
Act, s. 17 Act, 1950; 

(i) . 
Any person claiming that he or his parent or any remoter ancestor 

became or has become a legitimated person may apply by petition to the 
court for a decree declaring that he or his parent or remoter ancestor 
as the c^e may be, became or has become a legitimated person. 

Ill this subsection the expression ‘legitimated person’ means a person 
legitimated by the Legitimacy Act, 1926, and includes a person recog¬ 
nized under section eight of that Act as legitimated.2 

definition of a legitimated person requires a little 
consideration. Its ostensible purport is that only a person 
legitimated by virtue of the Act may petition for a declaration 
of his status. It will be recalled that section eight recognized 
the legitimation of a person whose parents married abroad 
provided that it was recognized by the law of the country in 
which his father was domiciled at the time of the marriage.3 

In such a case, therefore, the legitimated person satisfies the 
definition in the subsection. It will also be recalled that the 
rule at common law, which still exists, is that a foreign legitima¬ 
tion must be recognized if the lex domicilii of the father at the 

of the birth of the child and of the marriage admitted 
this form of legitimation. A person, therefore, who is forced to 
rely upon the common law rule cannot claim to have been 
legitimated by virtue of the Legitimacy Act. This will be the 
case where his legitimation was completed before i January 
1927, the date when the Act came into operation. But if his 
legitimation has been effected after 1926 and if it has satisfied 
the common law requirements, it will also have satisfied the 
statutory requirement relating to the father’s domicil at the 
time ot the marriage. Is it to be said, however, that since his 
legitimation happens to be recognized independently of the 

Act, (bf Legitimacy 

^ Matrimonial Causes Act, 1950, s. 17 (2). 
3 Supra, p. 429. 
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Act he is not a person recognized under section eight of the 
Act as legitimated, and that he is therefore precluded from 
petitioning for a declaration of his status ? This would obviously 
not be a sensible interpretation and is probably not a necessary 
one. A person does not cease to be recognized as legitimated 
in accordance with the requirements of a statute merely because 
he is alternatively recognizable as legitimated in accordance 
with common law requirements. It is probably true that in 
most cases the father does not change his domicil between the 
birth of his child and his marriage to the mother, and therefore, 
if the subsection is restrictively interpreted, the declaratory 
jurisdiction will not be available to the majority of persons 
legitimated by the marriage of their parents. 

It will be noticed that the jurisdiction to make a declaration The two 
of status differs according to whether the petition relates to 
legitimacy or to legitimation. In the former case, the petitioner contrasted 
must be a British subject, or a person claiming British nation¬ 
ality or a claimant of property situated in England, but in the 
case of legitimation there are no restrictions as to person, and 
the jurisdiction may be invoked even by a foreigner domiciled 
abroad. A petitioner cannot, of course, obtain a declaration 
that he is a legitimated person unless the status has derived 
from the marriage of his parents. 

A declaration of status, whether of legitimacy or legitimation, 
operates in rem. It binds the Crown and all other persons, but it 
does not prejudice any person if it is obtained by fraud or 
collusion nor any person who has not been cited or made a 
party to the proceedings. ^ 

ADOPTION 

English adoptions. Adoption, the process by which an infant is Method of 
brought into the family of the adopter, was introduced into 
England by the Adoption Act, v 9^4 whichjras replaced by 
the Act of and finally by tRg^Act of{i9<;$. Unlike the 
case irTs^exrmer countries, adoption can objected only by 
an order of the High Court, County Court, or magistrates’ 
court, after a judicial inquiry directed mainly to ensuring that 
such an order will be for the welfare of the infant. 

The effect of an order is to take away from the infant what- 
ever legal benefits nature conferred upon him and to transfer ja^tion 
all obligations towards him to the adoptive parents who by 

* Matrimonial Causes Act, 1950, s. 17 (5). 
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Proprietary 
effect of 
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nature have no obligation towards him at all A In the words of 
the Act: ‘Upon an adoption order being made, all rights, 
duties, obligations and liabilities of the parents or guardians 
of the infant in relation to the future custody, maintenance 
and education of the infant, including all rights to appoint a 
guardian and (in England) to consent or give notice of dissent 
to marriage shall be extinguished . . . and shall vest in and be 
exercisable by and enforceable against the adopter as if the 
infant were a child born to the adopter in lawful wedlock.’^ 

This absorption of the infant in a new family is also effective 
for the purposes of the disposition of property, since the Act 
provides that in the case of a disposition made after the date o ' 

an adoption order, an adopted infant is frima facie r ' ■? re¬ 
garded as the child of his adopter, not of his natural parents.^ 
So also in the case of an intestacy. If, at any time after the 
making of an adoption order, the adopter or the adopted infant 
or any other person dies intestate, his property shall devolve 
in all respects as if the adopted infant were the child of the 
adopter born in lawful wedlock.'*- In short, there is a complete 
and fundamental change in the status of the infant. He be¬ 
comes a child in law of his adoptive parent or parents to the ex¬ 
clusion of his natural parents. 

The jurisdiction of the English court to make an adoption 
order depends upon domicil and residence. The applicant for 
the order must be domiciled in England,^ and both he and the 
infant must be resident in England.^ This requirement of joint 
residence, however, is relaxed in the interests of applicants 
who, though temporarily resident abroad, intend to settle in 
i^gland when the purpose of their foreign residence has been 
eiiected. In such a case the High Court or a county courts may 
make an adoption order provided that the applicant has been 
living in England for at least three months prior to the order.8 

The absence of any requirement that the infant should be 
domiciled in England raises a question of choice of law. If an 

395> pc- Lord Greene M.R. ' Skinner V. Carter, [1948] Ch. 387, 
* Adoption Act, 1958,3. 13 (i). 

^ disposition by will is deemed to be made 
on the date of the testator s death, ibid., s. 17 (2). 

* Ibid., s. 16 (i). s Ibid., s. i (i). 6 ibid o . (r\ 
7 Ibid., s. 12 (2). Not a magistrates’ court. 

rh tA^ ^^option Application No. 52 of igsi, [1952] 
Ch. 16, a decision under the Act of 1950, would now be decided differently 

5“ (eTK)”' ”•" 
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applicant, domiciled and resident in England, applies for an. 
adoption order in respect of an infant resident in England but 
domiciled abroad, will the court have regard for the substantive 
requirements of the foreign lex domicilii^ which may differ 
widely from their English equivalents in such matters as the 
age of the respective parties and the consents of relatives? 
The terms of the English Statute are, indeed, such that an 
adoption order made by the court would not be vitiated by a 
failure to take account of the foreign law, yet it is submitted that 
to make the lex fori the sole arbiter of the matter would be 
contrary to principle and often prejudicial to the well-being 
of the infant.i The admitted and basic feature of status as fixed 
by the lex domicilii is its universality.2 The status attributed to a 
child in his domicil of origin is entitled to universal respect. 
It is, therefore, contrary to principle for the English court to 
make an adoption order which affects to destroy that status 
and to substitute another that is fundamentally different. 
Moreover, such an order would scarcely be recognized in the 
domicil of origin, with the result that the infant would be the 
child of X in England but of Y in all other countries, a situa¬ 
tion strangely at odds with the statutory requirement that 
adoption must not be permitted unless it will promote the 
welfare of the infant.^ 

The contrary view, that the English statute must be exclu¬ 
sively applicable on practical grounds, has been vigorously 
advanced by a learned writer.'^ ‘Adoption in particular is now, 
especially since the legislation of 1949 and of 1958, so in¬ 
timately linked with the activities of the welfare authorities 
that it has become almost impossible to view an English 
adoption otherwise than in a purely English context-’^ It 
might, indeed, be extremely difficult to blend two opposing 
systems of adoption Hw, but none the less the fact remains 
that to impose a status upon a child in conflict with that which 
he possesses in his domicil of origin, to create as it were a 
limping infant, would be a doubtful blessing for the welfare 
authorities to bestow upon him.^ 

' Sec 8 /. 55f C.L.Q. 9 (R. H. Graveson). 
^ In re Luck’s Settlement Trusts, [1940] Ch. 864, 894, per Scott L.J. 
^ Adoption Act, 1958, s. 7 (i) {b). 

Otto Kahn-Freund, The Growth of Internationalism in English Private 
International Law (The Lionel Cohen Lectures, 6th series, i960), pp. 62-66. 

^ Ibid., pp. 65—66. 
* Moreover, in the reverse case, where a person domiciled abroad applies for 

a provisional adoption order in respect of an English child, the conditions essential 
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Can a child ./Porehn adoptions. A question of considerable social im- 

^^brold port^ce, to which the English courts have so far given no 
benefit definite answer, is the extent, if any, to which an adoption 

an English accomplished abroad according to the personal law of the 
will or parties will be recognized as effective. Before considering the 

relevant authorities it is proposed to consider the matter on 
principle. 

The following hypothetical facts raise the problem in its 
simplest form. 

X, a woman, adopts an infant, T, in the country where they are both 
domiciled. Later, a testator, who dies domiciled in England, bequeaths 
legacies to the ‘children’ of X. Can her adopted child, T, take under 
this bequest 

There would be no doubt of the answer if T had been the 
illegitimate child of Jf, but by reason of the subsequent marriage 
of his parents had been legitimated according to the law of the 
country where at the time of his birth and of the marriage his 
father was domiciled. In such a case, as we have seen, 2" would 
be qualified at common law to take the bequest as being the 
legitimate child of 

Question The crucial and decisive inquiry, therefore, is whether in the 
ado^on is pj'esent context legitimation and adoption are to be equated. 

it! pari Is an analogy with such cases as In re Goodmans Trusts'^ 

witTieg^- sensible.? It is submitted that an affirmative answer can scarcely 
timation be avoidcd. There are, indeed, obvious differences between 

adoption and legitimation. Thus, in legitimation a blood tie is 
essential, in adoption it is not. Yet, both in England and 
m other countries, an adopted person becomes the lawfully 
recognized child of his adopters and is in substantially the 
same position as if he were their natural child. Though he may 
be and may continue to be illegitimate, his status as a child is no 
longer disturbed by any of the disabilities that attach to illegi- 
timacy.2 Is it not, therefore, splitting hairs to say that, since 
adoption is not technically a recognized form of legitimation, 
^1 reference to the legitimation authorities must be excluded .?3 
Of course, in rare cases it may be difficult to ascertain whether 
the infant party to a foreign adoption becomes a child of the 

for an English adoption order must be observed and the court must be satisfied 
^ <■ intends to adopt the infant under the law of or within the 

countryin which he IS domiciled; Adoption Act, 1058, s Ct 
' Supra, p. 428. 

3 “I [1959] I Q-B. 229, 236 Denning L.J. 
^ This view IS taken by Unger, 43 Transactions of the Grotius Society, 104. 
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adopter in the generally accepted sense of the term, but as 
Harman J. observed, this 'does not prevent the law of the 
domicil prevailing in cases of legitimation by other means, and 
should not do so, in my view, in cases of adoption which is a 
kind of legitimation’^ The genius and expansion of the com«- 
mon law would indeed wither away if the traditional practice 
were to be abandoned of applying the principles already estab¬ 
lished for one type of case to another type substantially similar 
in nature. 

If, then, it is permissible to invoke the English authorities importance 
concerned with legitimation by subsequent marriage, the 
answer to our hypothetical problem is clear. The existence of between 
Ts status as fixed by the law of the domicil common to him 
and his adopter must on principle be recognized in England. 
He is the child of X in the eyes of English law. This, however, 
does not conclude the question of his right to take the legacy 
under the English will, for it is trite learning that the recogni¬ 
tion of a foreign status does not necessarily involve recognition 
of its consequences or incidents as fixed by the foreign law, 
including the capacities and incapacities of the person affected. 
In a case of succession such as that now under review, the 
English lex successionis prescribes that no person has the 
capacity qua child to take a bequest under an English will 
unless he is legitimate. But English law having thus laid down 
the general rule upon a matter that falls within its exclusive 
control, then stands down, and the question whether the 
propositus is in fact legitimate is left to the arbitrament of the 
foreign lex domicilii. As we have seen, English law is content to 
recognize a foreign legitimation for testamentary purposes, 
even though it may not comply with the domestic law of 
England. 

It is finally submitted that this doctrine of recognition. Submitted 

which is based upon the distinction between status and its 
consequences, is not confined to foreign legitimations but tion 

extends equally to foreign adoptions effected in the common 
domicil of the parties, for, as one learned writer has said, it relevant 
represents ‘a broad general principle applicable to all cases in 
which the question of succession and the question of status 

^ [1957] Ch. 263, 274. 
^ See, for example, 46 ^-6'-^* ^93 Carleton Allen); 6 I. ^ C,L,Q, 

220-4 (^* D. Inglis); Dicey, pp. 223 et seqq. Falcon bridge, Confilct of Laws 
(2nd ed.), pp. 120, 751 et seqq. ; Graveson, Conflict of Laws (4th ed.), pp. 
112-13. 
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are involved’A It is further submitted that on the analogy of 
Armitage v. A.-G.^ it also applies to a case where the adoption^ 
though not accomplished in the common domicil of the parties, 
is nevertheless recognized as effective by the law of that domicil. 

Problem A more difficult problem arises where the parties have no 

dopt«-*rnd domicil. Will, for instance, the English court recog- 
nfant have oizc an adoption in France, where the adopter is domiciled, of 

do^iciil infant domiciled in Italy.? Is It sufficient that one of these 
laws should be satisfied, and if so which.? Or, must both be 
satisfied .?3 There is no agreement upon the question among 
foreign legal systems. In some the personal law of the infant 
governs, in others the personal law of the adopter is preferred, 
but in many the doctrine of cumulation prevails by which the 
personal law of both parties must be satisfied.^ There is no 
doubt that at any rate in principle the last solution is correct. 
Adoption changes the status of both parties, and therefore to 
attract extra-territorial recognition it must be valid according to 
each lex domicilii. 

sm'stete • from principle to practice we find that the 
of EngiisA^'^g^s have not been impressed by the suggestion that for 

the purposes of succession under an English will or intestacy 
adoption is in -pari materia with legitimation. In fact, the present 
view seems to be that for this purpose noi^adoption will be 
recognized unless it hS been ^ected under the English 

■ statute. There are only two decisions to be considered.^ 
re Wtiby The first of these is In re Wilhy^ where the facts were as 

A) ‘follows: 

Mr. & Mrs. A adopted X according to the law of Burma at a time 
when all three parties were domiciled in that country The parties 
subsequently acquired an English domicil and X died intestate, where¬ 
upon Mrs. A (her husband having died), applied for letters of ad¬ 
ministration as being the mother of X. 

A however, that she was not entitled to succeed 
^ I -- intestate 

B. D. Inglis, 6 1.^ G.L.Q. 203. The whole of this article merits close 
attention. 

^ [1906] P. 135, p. 

V ^ discussion by Kahn-Freund, Th Growth of Internationalism in 
znghsh Frwate International Law, pp. 82-88. 

^ S7 L.Q.X 123; Wolff, p. 398; 5/. &CX.Q. 209-10. 
In re Wilson, [1954] Ch. 733 is not relevant, since the adoption was in 

Quebec where the adopter was not domiciled. 
^ [1956] E* 174; 5^ G.Z.g. 210-13. 
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agreeing that the adoption would be recognized for certain 
purposes, denied that it could be recognized for the purposes of 
that section of the Adoption Act which provides that where at 
any time after the making of an adoption order, the adopter or 
the adopted person dies intestate, his property shall devolve as 
if the adopted person were the child of the adopter.i It is 
respectfully submitted, however, that the English statute deals 
solely with adoptions in this country and that it is wholly 
irrelevant to a foreign adoption. The respective roles of the law 
of the domicil and of the lex successionis must not be distorted. 
If the Burmese jaw conferred the status of parent upon Mrs. 
Wilby, then, as a learned writer has said, it is difficult to 
appreciate why she was not the lawful mother of the deceased 
within the meaning of the English Statutes governing intestacy.^ 

;\\\ /The other decision to be considered isJn re M.arsJiallJ> 

testator, domiciled in England, left capital to his ^id^ for life, 
with remainder to certain named cousins. He directed that if any of the 
cousins predeceased the widow leaving ‘issue’, then such issue should 
take the shares of the deceased cousins. One of the cousins, C. S. J., 
predeceased the widow. C. S. J. and his wife, while domiciled in 
British Columbia, had adopted an infant. As it stood at the time of the 
testator’s death, which was the critical time for deciding whether a 
person had capacity to take a bequest, the law of British Columbia 
conferred upon the parties to an adoption the status of parent and child 
with all the rights and obligations that this implies, except that for the 
purposes of inheritance and succession it was only in the case of a will 
made by the adopter himself that the word ‘child’ was to include an 
adopted child. 

In the court of first instance, Harman J., differing in this 
respect from the view of BarnarTj. in In re Wilhy, expressed 
his readiness to recognize for the purposes of an English will 
adoptions effected in the law of the domicil, but on the facts 
before him he felt unable to allow the claim of the infant, since 
the lex domicilii expressly provided that the word child should 
include an adopted child only in the case of a will or other 
instrument executed by the adopter. The Court of Appeal 
accepted this reasoning and affirmed the decisioiu ~ 

‘It seems to us’, said Romer J., delivering the judgment of the court, 
‘that only those who are placed by adoption in a position, both as 

* Adoption Act, 1950, s. 13 (i); Adoption Act 1958, s. 16 (i). 
^ B. D. Inglis, 6 /. y” C.i.g. 219. 
^ [1957] Ch. 263, aff. p. 507. See 34 B.Y.B.l.L. 403 (P. B. Carter); 6 

I. ^ C.L.Q. 695 (Gareth H. Jones); 20 M.L.R. 405 and 643 (P. R. H. Webb). 

In re 
Marshall 
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regards property rights and succession, equivalent, or at all events 
substantially equivalent to that of the natural children of the adopter 
can be treated as being within the scope of the testator’s intention.’^ P' 

It is respectfully suggested that this is to pervert and enlarge 
the function of the lex domicilii. That function, in such a case 
as the present, is to determine whether the legatee possesses 
the status of a child, not to determine whether his right of 
benefiting from an English will or intestacy shall be limited 
or unlimited. A simple analogy is provided by the status of 
marriage. If H and W were domiciled in country X where 
they were married, but domiciled in England when the hus¬ 
band died intestate, English law, though bound to recognize 
the married status conferred upon W by the law of X, would 
ignore any limitation placed by that law upon her right to 
succeed to her husband's estate. So also with adoption. As the 
Supreme Court of New Hampshire said in a leading case: 

‘No logical reason has been advanced and none occurs to us, why the 
right of a married woman in her husband’s personalty should be de¬ 
termined in accordance with the laws of his last domicil, and the rights 
of an adopted child in relation to personalty by the laws where the 
adoption occurred, regardless of the domicil of the owner at the time of 
his death.’2 

' [1957]. Ch. atp. 523. 
2 Anderson v. French (1915), 77 N.H. 509; Cheetham, Cases lA Materials on 

Conflict of Laws (3rd ed.), p. 784. Such is the rule in most of the States in the 
U.S.A. df the law of the state of adoption there is a limitation upon inheritance 
by adopted children, such limitation does not, by the better rule, apply to in¬ 
heritance in a state having no such limitation. But a limitation upon inheritance 
by a state governing the inheritance in the particular case is applicable, regardless 
of the law of the state of adoption.’ Goodrich, The Conflict of Laws (3rd ed.), 

P-449* 



CHAPTER XIII 

INFANCY AND MENTAL DISORDER 

1. Infancy. 447-52, 

2. Mental Disorder. Pages 453—7. 

INFANCY IT is advisable to state in summary form the internal law of Position of 

England that regulates the tenure of office and the rights 
and duties of a guardian in a purely domestic case where Engfoh 

the infant is domiciled in this country. A guardian, whether he 
is the parent or a person expressly appointed to the position, is 
entitled freely to exercise all the powers recognized by English 
law as appertaining to his office until his authority or his acts 
are challenged in the courts. His chief personal rights are to 
retain the custody, to control the education and to forbid the 
marriage of his ward. His proprietary rights are less defined. 
A parent as such has no right to the child’s property, but- it 
was recognized before 1926 that a testamentary guardian was 
entitled to manage the real and personal property of the ward 
and to give valid receipts for legacies and other sums of money, 
subject, of course, to a strict duty to account for all property 
that came into his hands. The exact extent , of these rights, 
however, is no longer of great importance, for the general 
result of the Property Acts which came into force on i January 
1926, and which apply where the ward is domiciled in England, 
is to vest the property of infants in trustees or personal rep¬ 
resentatives, who are given comprehensive powers of manage¬ 
ment and control over it, including the right to apply income 
for the benefit of the infants. 

The English courts possess a parental and administrative jurisdic- 

jurisdiction over children which may be invoked either by or 
against a guardian. If the conduct of the guardian is impugned, courts over 
he may be removed from his office; if, on the other hand, he has 
been interfered with in the exercise of his discretion, he may 
obtain an order from the court that will render his wishes 
effective. A particular example of this latter proceeding and one 
that affects private international law occurs where a ward is 
removed from England without the consent of the guardian.^ 

* V. (1854), 4 De G.M. & G. 328. 
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In one case^ the wife of a man resident and domiciled in Eng¬ 
land took the infant children of the marriage to the United 
States and kept them there against the wishes of her husband. 
The children were then made wards of court^ and an injunction 
was granted at the instance of the husband to restrain the wife 
from keeping them out of England. The issues that arose 
upon an appeal from this order were succinctly disposed of by 
Romer L.J, in the following words: 

Tt is plain that this court has jurisdiction to order a person in this 
country to perform an act abroad; but it is said that this court has no 
jurisdiction to make an order requiring a person resident abroad to do 
an act there. Notwithstanding the strenuous argument of Mr. Archer 
it appears to me that his proposition is wholly untenable. The moment 
a person is properly served under the provisions of Order xi^ that person, 
so far as the jurisdiction of this court is concerned, is precisely in the 
same position as a person who is in this country. It is said, however, that 
even if there was jurisdiction to make the order appealed from it should 
not have been made as it is not for the benefit of the children. I agree 
that the benefit of the children is the first consideration of the court. In 
my opinion the children of British parents who are wards of court 
should not, in the absence of special circumstances, be permanently resi¬ 
dent abroad, and it is plainly right and for the benefit of the children in 
the present case that they should be brought to this country. Even so 
it has been contended that this order can never be enforced against Mrs. 
Liddell if she chooses to disobey it. . . . It is not the habit of this court 
in considering whether or not it will make an order to contemplate the 
possibility that it will not be obeyed.’ 

jurisdic- (\) 'Jurisdiction of the Court to appoint a guardian. An infant 

English in England is within the ^QueerT He is 
court to entitled to the special protection owed by the Queen as parens^^ 

infants and entitled to the protection of the royal 
courts. The English court, therefore, possesses jurisdiction to 
appoint a guardian or to make an order as to custody, not only 
where the infant is a British subject"*" but also where, though an 
alien, he is domiciled or merely resident in England.s Thus an 
infant German, whoSe parents were believed to be in an Italian 
concentration camp, was brought to this country and placed 

^ re LtddelPs Settlement Trusts, [1936] Ch. 365. 
= As to the necessity of this, see In re E. {An infant), [iqc61 Ch. 2^ 

pp. xri et seqq. 

r L R. 30 Ch.D. 324; Hope (1854). 4 De 
G.M. & G. 328. Harden v. Harden, [1957] i W.L R 261 ^ 

(1843), 10 Cl. & F. 43; In re D., [1943] Ch. 305. Cp. 
[1938] I.R. 323. i :> V 
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in a hostel. Upon proof that he had been removed from there 
and was detained by certain relatives, the court ordered that he 
be placed under the care of a guardian.i The fact that an infant 
possesses property in England does not by itself render the 
court competent.^ „ • • , 

^ . r , . . . Principle 
ihe exercise ot the jurisdiction may be complicated by the upon which 

fact that a guardian has already been appointed in the country i“jrci'sed“ 
of the domicil and that he, relying upon the principle which 
submits all questions of status to the lex domicilii^ claims that 
the custody of the infant should be given to him. But, as we 
have seen more than once, the recognition of a particular 
foreign status does not necessarily mean that effect will be 
given to all its incidents. The essential fact to appreciate in the 
present context is that, whether an appointment has already 
been made in another country or not, the promotion of the wel¬ 
fare of the infant is the paramount consideration to which every¬ 
thing else yields.3 ‘There is but one object which ought to be 
kept strictly in view and that is the interest of the infant.The 
manner in which the jurisdiction should be exercised lies within 
the discretion of the judge, and before reaching a decision he 

' should weigh every circumstance that can possiWy be regarded 
as bearing upon the well-being of the infant. It follows that his 
decision should not lightly be disturbed unless he has clearly 
acted on some wrong principle or has disregarded material 
evidence, for he has the advantage, generally denied to an 
appellate court, of seeing the parties and hearing the cross- 
examination of the witnesses.5 The latitude of his discretion is 
well illustrated by McKee v.yMcKee.^ 

Husband and wife, American citizens, separated and agreed in 
writing that neither of them, without the permission of the other, 
would remove their infant son out of the U.S.A. A year later the hus¬ 
band obtained a decree of divorce from a Californian court and an order 
awarding him the custody of the infant and confirming the written 
agreement. Subsequently, the same court, on the applications of both 
parties, awarded custody to the wife. About five years later the husband 
took his son to Ontario without the leave or knowledge of his wife. The 

wife thereupon took proceedings in Ontario. The trial 
judge, after a careful review of the circumstances, awarded custody of 

^ /z? Z>., [1943] Ch. 305. 
^ Brown Y. Collins OxJy. $6, 
^ McKee v. McKee, [1951] i All E.R. 942, 948. This is specifically enacted 

by the Guardianship of Infants Act, 1925, s. I. 
^ Stuart V. Bute (1861), 9 H.L.C. 440, at p. 469, fer Lord Cranworth. 
^ McKee Y, McKee, supra, ^ Supra. 
826108 G g 



450 INFANCY AND MENTAL DISORDER 

the infant to the husband, but his decision was reversed by the Supreme 

Court of Canada. 

The Privy Council restored the Ontarian decision. The two 
charges levelled against the husband, that he had broken the 
agreement with his wife and had flouted the order of the 
Californian court, had been adequately considered by the trial 
judge, and in the opinion of the Board he was justified in 
concluding that in the light of the other circumstances the 
interests of the infant would best be served by leaving his 
custody with the husband undisturbed. The order of the 
Californian court was a factor of great importance, but it was 
not decisive. 

‘Such an order has not the force of a foreign judgment. Comity de¬ 

mands, not its enforcement, but its grave consideration. This distinc¬ 

tion, which has long been recognized in the courts of England and 

Scotland,^ rests on the peculiar character of the jurisdiction and on the 

fact that an order providing for the custody of an infant cannot in its 
nature be final.’^ 

Having regard to the wide discretion left to the judge, it is not 
unnatural that the emphasis given to foreign orders and to 
the claims of the foreign lex domicilii has varied considerably 
in the cases. With McKee v. McKee may be ranged Johnstone 
y. BeattieJ In re B’s Settlement^ and Wakeham v. WakehamJ 
in each of which the court showed a somewhat startling ten¬ 
dency to doubt the wisdom of what had been ordered in the 
domicil. On the other hand, more respect was shown to the 
views of the domicil in Di Savini v. LousadaJ Nu^enty, VetzeraS 
and Monaco v. Monaco I’ Nugent v. Vetzera may be contrasted 
with McKee v. McKee. 

Nug,„ty. y An Austrian subject, having married an Englishwoman, died in 
etzera ^ Turkey leaving ten children who were all minors by Austrian law. 

A'1 ' Their mother having died, one Vetzera was appointed guardian by the 
Austrian court with a direction that the children should be brought up 
in the religion of their father, and should be sent as soon as possible to 
Vienna in order to receive their education in that city. In 1865 five of 
the children were being educated at various schools in England, and 
Vetzera decided that three of these should be forthwith removed to 

^ Johnstone ^r. Beattie (1843), ro Cl. & F. 42; Stuart v. Bute (1861), 9 H.L.C. 
440. 

^ McKee v. McKee, [1951] A.C. 352, 365; [1951] i AU E.R. 942, 948. 

^ [1940] ch. 54. 

7 Pflif *(i87o)i8 W.R.42 5- 
’ (i866),L.R.2Eq.704. » (i937), I57 L-T 231. 
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Vienna. Their eldest sister, who had married an Englishman, being 
opposed to the plan, made the children wards of court and obtained an 
order by which she and two other English persons were appointed 
guardians. Vetzera appealed against this order and moved that the guar¬ 
dians be ordered to deliver the infants into his custody. 

Opposition to the motion was based on the principle that the 
court must always be solely guided by ’what is most beneficial 
to the infants. 

‘As to completing their education at Vienna,’ said counsel, ‘what 
possible benefit can result by removing them from this country, where 
all their friends and connexions are, and where they are being brought 
up under the care of a married sister, who, from her position in society, 
is able to give them the best possible education and associations, and 
sending them to a city where, even if a good education can be obtained, 
they have not a single relation or friend ? We do not wish to remove 
Vetzera from his guardianship, nor do we suggest a single word against 
him. All we say is that he is not an English guardian, and is unable, 
from his position, to bring these children up in accordance with the 
course of education that they have hitherto enjoyed.’ 

This argument, however, found no favour with Page-Wood 
V.-C. That learned judge refused even to consider the question 
whether the interests of the infants would be better served by 
an English or by an Austrian education.^ While observing that 
he was not propounding any abdication of his right to appoint 
guardians, he conceived that he had no right to interfere with 
the discretion of the guardian appointed by the foreign court, 
and he made an order giving Vetzera the exclusive right to the 
custody and control of the children. At the same time he re¬ 
fused to discharge the order appointing English guardians, on 
the ground that the children, if present at any time in England, 
might require the protection of persons within the jurisdiction. 

\ yForeis-n zuardians not confirmed by the English court. If a Authority 

foreign guardian has not been confirmed in nis office by the 
English court the question arises whether he is entitled to governed 
exercise in England those rights over the person and property 
of his ward that are recognized by English internal law. It is 
clear In the first place that, whether confirmed or not, his 
powers are limited to those recognized by English internal 
law.2 This rule is in sharp contrast with the practice adopted 
on the Continent, where it is admitted in general that a tutor 

j _His attitude would presumably have been different had the infants been 
British subjects; V. (1854), 3 De G.M. & G. 764. 

^ jfd-isx/azrx V. SxarrtV (1843), 10 Cl. & F. 43, 114. 
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Autliority 
of foreign 
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over ward’s 
property 

appointed under the personal law of the infant enjoys the same 
rights over his ward’s movable property in other countries as 
he possesses in the country of his appointment. The problem 
is, then, whether a foreign guardian is justified if he acts in 
England within the limits of English internal law. The answer 
would appear to be that nowadays he occupies in effect the 
same position as an English guardian. What he does within the 
limits of English internal law will be recognized as validly done 
provided that his authority has not been challenged; but if his 
position or his authority is challenged, then, as in the case of 
an English guardian, it lies within the discretion of the court 
whether he shall be replaced by another person or whether his 
acts or proposed acts shall be approved. Perhaps the only differ¬ 
ence in this respect between a foreign and an English guardian 
is that the court would be more ready to displace the former 
than the latter. 

The cases already discussed show that whether the foreign 
guardian shall be allowed to exert his personal authority, as, 
for example, by removing the ward from England, is condi¬ 
tioned solely by what the court considers is most calculated to 
promote the welfare of the infant. The position is the same with 
regard to proprietary rights. English practice has shown a 
tendency to recognize the right of a foreign guardian to claim 
movable property in England.^ Again, however, if his right is 
challenged it is at the discretion of the court whether, having 
regard to the interests of the ward, the property shall be 
delivered to the guardian or to some other person.^ The 
question generally arises where money is due to a foreign infant 
under an English settlement, will or intestacy. Where the 
money has not been paid into court, it has been said that 
the trustees are legally discharged if they make payment to the 
foreign guardian and take his receipt.^ Where the money is in 
court, then the court is entitled, but not compelled, to order 
payment to the guardian, and whether it does so or not depends 
upon whether it is satisfied that the property will be properly 
administered for the infant’s benefit. 

^ MacUeY. Darling{;iZ-]\), L.R. 12 Eq. 319; In re Crichton^s Trust (1855), 
24 L.T. (O.S.) In re Browne’s Trust (1865), 12 L.T. 488. 

^ In re Chatard’s Settlement, [1899] i Ch. 712; Ex. parte Watkins (1752), 
2 Ves. Sen. 470; In re Hellmann's Will (1866), L.R. 2 Eq. 363. Cp. Dhara- 
3^^/V. Hoimpatrick, [1935] I.R. 760: domiciled in Indore, not entitled as of 
right to Insh Sweep winnings of his daughter, aged 7, though by Indore law he 
could give a good discharge. 

^ Ik re Ckatard’s Settlement, supra, ax p.j 16,'K.tke.Wich.]. 
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,/^MENTAL DISORDER 

The rules of English internal law relating to lunacy, which English 
were not undeservedly described as a jungle, have now been 
reduced to a simple code by the Mental -Health Act, iqkq. 
This Act has radically changed the old law in manyTespecfs. 
The Lunacy and Mental Treatment Acts, 1890 to "1930, and 
the Mental Deficiency Acts, 1913 to 1938, are repealed. The 
former practice under which a person was certified to be of 
unsound mind and detained in hospital is now obsolete, as is 
also the procedure under which, after a formal inquiry (‘in¬ 
quisition’), a patient could be declared to be of unsound mind 
(‘lunatic so found’) and a person be appointed (the ‘committee’) 
to whom the management of the patient’s property or person 
was committed. Moreover, there are no longer different cate¬ 
gories of patients, but only one, namely, a person who is 
suffering from ‘mental disorder’ as defined by the Act.i The? 
jurisdiction relating to a patient is now purely statutory and is | 
entrusted to three judges of the Chancery Division, styled ! 
‘nominated judges’,^ whose functions are also exercisable by |. 
the Master and Deputy Master of the Court of Protection.^ 

A, As regards private international law, the subject may be Private 
conveniently classified under the three headings of control of ^ 
the patient personally, the control of his property, and his w™* 

. rights and obligations in contractop. 
\^i) ^‘Qpntrof^ the peTson of the 'patient. The law applicable to the Basis of 

ph}^al control of the patient must clearly be the law of the i’^^diction 

place where he happens to be. So far as English law is con- nordoScIi 
cerned, the provisions under which a patient may be compul¬ 
sorily admitted to hospital and detained there, or placed under 
guardianship, are to be found in Part IV of the Mental Health 
Act, 1959, which applies to a patient for~the time being in 
lEngland whatever may be his nationality or domicil. 

With regard to the powers of a foreign curator, it is clear Foreign 
that he can exercise no control in this country over the patient 
personally.4 If he wishes to procure the removal of the patient 

^ Mental Health Act, 1959, s. 4. 
^ The inherent jurisdiction, derived from the royal prerogative and exercisable 

only by those to whom it has been entrusted by mandate under the Sign Manual, 
though not abolished, is defunct, since no further mandate is to be issued; 23 
MX.i?. 423 (Raymond Jennings). 

^ This is not in fact a court, but an office of the Supreme Court. In practice, 
however, it exercises the jurisdiction entrusted to the Chancery judges, so far as 
questions of management and administration are concerned; ibid. 

In re Houston i Russ. 312. 
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out of the realm, and the patient is receiving treatment for 
mental illness as an in-patient in a hospital, application should 
be made to the Secretary of State for a warrant authorizing the 
removal of the patient A Provision is also made for the removal 
of patients to Scotland and Northern Ireland, either on the 
authority of the Minister of Health or of the Secretary of State.2 

^ -proterty. The management of the prop- 
"‘''^6rty and affairs of a person who is, by reason of mental disorder 

incapable of managing them himself is, by the law of England’ 
committed to the Lord Chancellor and certain judges of the 
Supreme Court nominated by him and to the Master and other 
officers of the Court of Protection.3 The usual method of exer¬ 
cising this management is by the appointment of a receiver 
who is invested with certain powers ofHealIng'wTth the prop¬ 
erty of the patient and whose authority is restricted to the 
exercise'of the particular powers so given.+ 

tion of jurisdiction of the Court of Protections extends to any 
Court of incapable by reason of mental disorder of managing 

Protection his affairs who is actually present in England, whatever his 
nationality or domicil and even though his property is, except 
for a few personal belongings, all situate abroad.^ The jurisdic¬ 
tion likewise extends to any such person, whatever his nationality 
or domicil who is outside the realm, provided he has property 
in England.7 British nationality or domicil would not of itself 
appear to justify an exercise of the jurisdiction. 

uportL‘: ■ exercise of the jurisdiction where a foreign element arises 
exercise of "owevcr, qualified in two ways. Firstly, the Court of Protection 

jurisdiction cannot make an order directly affecting property situated in a 
country where the authority of the Court is not recognized,^ but 
u achieves its object by directing the receiver to take such steps 
as may be necessary to effect the purposes of the Court, e.g. by 
appointing an attorney to act in the name of the patient in 

Jurisdic¬ 
tion of 

^ Ibid., ss. 81-83, 85, 86, 88. 
+ Ibid., s. 105. 

' Mental Health Act, iqco, s. oo 
3 Ibid., Part VIII. 
C T ■, ■ a. I OS. 

8 (1751), 2 Yes. Sen. 401; /» « Scott (1874.J 22 WR 7d.8 

proca®';:;oVnWon f P-visioi is^ade Jife ret 
fnrt. ^®“Snition of orders made m England, Scotland, and Northern Ireland 

^ ----- person hold“ 
be enforced. appointed in the country in which the order is to 
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selling property and accounting to the receiver for the proceeds. 
Secondly, the Court acts in accordance with the comity of 
nations and refrains from making orders which would be re¬ 
garded as an infringement of a foreign jurisdiction. 

With regard to the powers of a foreign curator over property Powers of 
in England, it must first be observed that he has no such power 
over immovables^ or over movables or immovables if a re-overp^p- 
ceiver has been appointed in England.^ Subject to this, the rule 
has now become established that a foreign curator is entitled 
to demand, and to give valid receipts for, property belonging 
to the patient which is held by persons in England.3 This/ 
principle was finally laid down by the Court of Appeal in the/ l . 
leading case of IDidisheim v. t^ondon Cf Westminster Bank^^ —' ’ 
where the facts were as follows; 

A lady, domiciled and resident in Belgium, had securities of great 
value deposited with the defendant Bank in London. She became insane 
in fact, though without being so found judicially, and Didisheim was 
appointed her provisional administrator by the Belgian court. Didis¬ 
heim, having applied to the Bank without success for the securities, 
brought an action for their recovery. 

North J. gave judgment for the defendants on the ground that, 
tEbugh there were many cases in which the courts had so far 
recognized the status of a foreign guardian as to order the 
delivery of English property to him, yet this was only possible 
on the authoritiess where the lunatic had been so found abroad 
and where his property had been vested in the curator by the 
foreign court. The Qourt of Appeal, however, in reversing this| , 
decision, held that Didisheim was entitled to caEfor the securi-/'^ 
ties and to give the bank a good discharge. 

‘On general principles of private international law, the courts of this 
country are bound to recognize the authority conferred on him by the 
Belgian courts, unless lunacy proceedings in this country prevent them 
from doing so.’® 

The court, however, ordered Didisheim to pay all the costs of 
the action, since the Bank was justified in not complying with 

^ Grimwood V. Bartels (1877), 46 L.J.Ch. 788. 
^ [1901] 2 K.B. 33. 
’^ Didisheim v. London Ssf Westminster Bank, [1900] 2 Ch. 15; Tkiery v. 

Chalmers Guthrie Co., [1900] i C\i. io-. In re De Linden, r Ch. 453; 
V. (1855), I K. & J. 281. 

♦ [1900] 2 Ch. 15. ^ In re Barlow's WiU {iHj), 36 Ch.D. 287. 
® Didisheim V. London ^ Westminster Bank, supra, at 51. 
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liis_ demands until he had established his title by a successful 
action in the High Court. At the present day, however, an 
English debtor in like circumstances is not justified in insisting 
upon the protection of an order of the court. Didisheim’s Case 
has definitely established the right of a foreign curator to 
demand property. If, therefore, an English debtor forces an 
action, he acts with an unreasonable excess of caution and will 
have to pay his own costs. ^ 

One limitation on the decision in Didisheim's Case must be 
noticed. The owner of the property waF'an alien domiciled 
abroad over whom the court had no jurisdiction personally. The 
same duty to recognize the status of the foreign curator, there¬ 
fore, does not arise where the patient is an Englishman tem¬ 
porarily abroad.2 

^^though the principle established by Didisheim's Case is of 
bdon^ng benefit to foreign curators, its usefulness is lirmFed not 

application to immovable 
property but because it does not enable the foreign curator to 
reduce into possession stock and shares registered in the names 
of the patient. The reason for this is that stock and shares can 
only be transferred by an instrument of transfer executed by the 
registered holder or by a person having authority to execute the 
document on his behalf, and a foreign curator is not recognized 
as having this power. It is not, however, necessary in every case 
where stock and shares are concerned to appoint a receiver in 
England or to have independent medical evidence of mental 

Court of Protection is empowered, if satis- 
fied that the foreign curator has been appointed on the ground 
that the patient is incapable by reason of mental disorder of 
managing his property, to direct any stock or shares standing 
in the names of the patient to be transferred to the curator 
or otherwise dealt with as he may direct.3 The power is 
discretionary, and the Court will not direct the capital to be 
transferred unless satisfied that it is required for the patient’s 
maintenance or that there is other sufficient reason iustifving 
a transfer.**- ° 

contract. The problem of choice of . 
governs ariscs whcrc a contract containing a foreign element 

^ Piligrin v. Coutts Id Co., [1915^ i Ch. 696. 

[.4 c.. V. K„„r, 

i replacing Lunacy Act, iSqo.s. 131. 
[S898] I Ch. 2S7;PeLarragou/, [Igoj] 2 Ch.l^. 
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has been made by a person alleged to have been mentally defec¬ 
tive at the time of its making, seems never to have been- can¬ 
vassed either by the judges or by jurists. If one of the parties 
to a contract was domiciled abroad and was in fact insane at the 
time, is the legal effect of his insanity to be governed by his 
lex domicilii as being his personal law.? In a commercial trans-, 
action such as a contract, it would seem that'dpmiciris^iot'^e I 
appropriate connecting factor, and it is submitted that the| 
question.JaJls to be governed by the proper law of the contract I 
objectively ascertained. ’ 
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CHAPTER XIV 

THE DISTINCTION BETWEEN MOVABLES 

AND IMMOVABLES 

English private international law, in order to arrive at Subject- 

a common basis upon which to determine questions in- °f 
volving a foreign element, classifies the subject-matter of Sed « 

ownership into movables and immovables, and thus adopts a 
distinction that is accepted in other legal systems.' The firsts™”*’'' 
task of the court in a conflict of laws case when required to '“'v 
decide some question of a proprietary or possessory nature is to 
decide whether the res litigiosa is a movable or an immovable. 
Upon this preliminary decision depends the legal system that 
will be applicable to the case. Rights over immovables are 
determined by the lex situs \ rights over movables are not neces¬ 
sarily governed by that law. In the sphere of private inter¬ 
national law, then, the Anglo-Saxon distinction between realty 
and personalty is abandoned, even though the case concerns a 
country in the British Commonwealth where it is recognized in 
the sphere of domestic law. The importance of not confusing 
the domestic distinction between realty and personalty with 
the private international law distinction between movables and 
immovables can scarcely be exaggerated. The one is not in 
pari materia with the other. The one cuts across the other in 
the sense that personalty includes both movables and im¬ 
movables. Thus ‘realty’ is not synonymous either with ‘land’ 
or with ‘immovables’, for though a life tenant, for instance, 
holds an interest in realty, a leaseholder holds an interest in 
personalty. For the purpose of private international law, how¬ 
ever, a lease creates an interest in an immovable and is subject 
to the lex situs. 

The question whether the subject-matter of ownership is a Ux situs 
movable or an immovable generally presents no difficulty. It 
is' common ground that interests in land, whether classified subject- 

according to their nature, such as legal estates and equitable 
interests; or limited in duration, such as fees simple, entails or im- 

and terms of years ; or independent of the right to possession 
of the land, such as easements, profits and rentcharges, are 

' /» « Hoy/rr, [1911] I Ch. 179, at p. 185. 
^ V. Car^ifry (1873), L.R. 16 Eq. 461. 
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interests in an immovable. A more complex problem arises in 
those cases where a right over what is physically a movable is 
regarded by a particular legal system as a right over an im¬ 
movable. For instance, the owner of such obvious chattels as 
title-deeds, fixtures, fish in a pond and the key of a house is 
regarded by English internal law as having an interest in 
land. Again, it seems obvious at first sight that a building 
erected for the purposes of an exhibition, and which cannot 
be removed without losing its identity, must be in the same 
category as normal buildings, yet in some of the American 
States* and in Germany^ its owner is deemed to hold an interest 
in a movable. If, therefore, the subject-matter of ownership is 
regarded as an immovable by one system of law but as a mov¬ 
able by another, to which law is the decision left ? The answer 
given by English law and by most foreign legal systems is the 
lex situs. If the lex situs attributes the quality of movability or of 
immovability to the object in question, the English court which 
is seised of the matter must proceed on that basis.3 

‘The question in all these cases’, said Story, ‘is not so much what are 
or ought to be deemed, ex sua natura., movables or not, as what are 
deemed so by the law of the place where they are situated. If they 
are there deemed part of the land, . . . they must be so treated in every 

place in which any controversy shall arise respecting their nature and 
character.’^ 

Thus it has been held that the right vested in a mortgagee of 
English land must be regarded as an interest iii an immovable, 
notwithstanding that it is classified by English domestic law 
as personalty and that the debt, not the charge, is the principal 
characteristic of the transaction.® 

_ The question whether a security granted in respect of land 
IS to be regarded as conferring a right over an immovable or 
not, also occurs in the case of a Scottish heritable bond, i.e. a 
bond for a sum of money to which is joined, for the creditor’s 
further security, a conveyance of land. The nature of such a 
bond falls to be determined by Scottish law as being the lex 
situs, and, where the personal undertaking and the conveyance 
are contained in the same instrument, the right of the creditor 

* Cook, op. cit., pp. 306 et seqq. 2 Wolff, op. cit., p. 502. 

3 (1817), 4 Madd. Rep. 47411.; Westlake, s. 160, approved 

^ ’ ^’'9”] I Ch. 179; Laiai, Droit Int. PrivS, 
u. 262; for U.S.A. see Chapman v. Robertson, 6 Paige (N.Y.) 630; Story, s. 447. 

447* ■ ■ 
^ Itt re Hoyles, I Ch.. ij(). 
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has been held to be one over immovables A This riilej howevetj 
has been partly abrogated by the Titles to Land Consolidation 
(Scotland) Actj 18685^ which provides thatj so far as concerns 
the right of succession to a creditor, his heritable bonds shall be 
deemed to be part of his movable estate. Again, if a debt is 
secured to an English creditor both by a personal undertaking 
contained in a separate instrument and also by a heritable bond, 
the creditor is deemed to have a right in a movable, since the 
mere existence of the collateral security over the land does not 
alter the fact that the debt is a chose in action^ 

The character of annuities and other periodical payments Aanuitics 
depends upon whether they issue out of, or are charged upon, 
land.^ An annuity in the strict sense represents a right to a 
movable, but a rent charged upon land is an interest in an im- 
movable.5 

A further and important illustration is afforded by In re i-and hdd 
Berchtold.^ This case turned upon the English doctrine of con- suC 
version, namely, that: though 

Money directed to be employed in the purchase of land, and land fs subjecT* 
directed to be sold and turned into money, are to be considered as that 
species of property into which their conversion is directed.? 

What this equitable doctrine means in effect is that where 
there is such a direction the realty is treated as personalty for 
certain purposes, or in the reverse case that the personalty is 
treated as realty for certain purposes.^ If, for instance, land is 
conveyed to trustees upon trust for sale and to pay the pro¬ 
ceeds to and yf dies before the actual sale, a bequest by him 
of all his personalty will include the money eventually arising 
from the sale. This, of course, does not alter the fact that until 
sold the land is still an immovable. This becomes material if 
the beneficiary under the trust dies domiciled in a foreign 
country before the conversion has actually been effected. In re 
Berchtold is a case in point. 

A died intestate, domiciled in Hungary, being entitled to a freehold 

^ Johnstone v. Baker (1817), Madd. 474 n.; Jemingham v. Herbert (1829), 
4 Buss. 388; Allen v. Anderson (1846), 5 liare 163. 

^ 31 & 32 Viet. c. loi, s. 117. 
^ BuccleuchY.Hoare ^ Story, s. 447, n. 2. 
5 Ckatjeldv, Berchtold (1872), L.B. 7 Ch. 192. ^ [1923] i Cb. 192, 
? Fletcher v, Ashbumer (1779), ^ C.C. 497; Snell,(22nd ed.), 

p. 194. Cp. the analogous French doctrine, ‘convention de realisation’ and 
‘convention d’ameublissement’, Burge IV, pt. i, pp. 608 et seqq. 

® Cook, op. cit., p. 256. 
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interest in English land which was subject to a trust for sale but which 
had not been sold. The English rule for the choice of law is that 
intestate succession is governed by the lex situs in the case of im¬ 
movables, but by the lex domicilii in the case of movables. It was 

therefore, vital to decide whether the freehold interest, despite the 
doctrine of conversion, was still to be regarded as an interest in an 
immovable. 

It was argued with some plausibility that by reason of the 
trust for sale the land was already money in the eyes of equity 
that money is a movable, and that therefore the devolution was 
governed by Hungarian law. 

The fallacy of this argument was demonstrated by Russell J. 

TThe primary question before the court was whether the subject- 
matter in which the deceased was interested was immovable. 
This had nothing to do with a subsequent question that might 
arise under the doctrine of conversion, namely, whether realty 
was to be treated as personalty, or vice versa. It was held that 
the unsold. land was an immovable, notwithstanding the bind- 
ing direction for its conversion into money, and that there¬ 
fore the proper law to govern its devolution on intestacy was 
the lex situs. 

_ As an Irish judge said in a case where land in Ireland, sub¬ 
ject to an existing trust for sale, had been disposed of by the 
will of a domiciled Scotsman: 

Tt is still immovable property in fact and the disposition of it is a 
disposition of immovable property and not of something else, namely 
the money by which, if sold, it would be represented, but which before 
the sale does not in fact exist.’i 

CuxmA 1 yere distinguished by Morton T. in a 
mn t^se where the distinction between realty and personalty, 

and therefore the doctrine of conversion, were not strictly 
relevant.^ ^ 

English land which was subject to an English settlement had been 
sold under the Settled Land Act, 1882, and the proceeds had been 
invested in English debenture stock. The beneficiary under the settle¬ 
ment died intestate in 1897 domiciled in Ontario. 

So far it seems obvious that the stock was in fact a movable and 
that therefore under the relevant doctrine of private inter¬ 
national law Its devolution was governed by the lex domicilii of 

' Murray v. Chamfemowne, [1901] 2 I.R. 222. 

^ In re Cutcliffds WUl Trusts, 
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the deceased. The Settled Land Act, 1882, however, provided 
that: 

‘Capital money arising under this Act while remaining uninvested 
and securities on which an investment of any such capital money shall 
be made, shall, for all purposes of disposition, transmission and devolu¬ 
tion, be considered as land.’' 

In order to choose the governing law the primary question was 
whether the stock was a movable or an immovable. It was 
held that it was an immovable and subject as such to the 
English law of devolution. The decision has been attacked 
on the ground that the domestic doctrine of conversion was 
erroneously applied at the stage when the case was being con¬ 
sidered internationally.^ But this is to misinterpret the ratio 
decidendi. How could the decision have been otherwise? The 
stock was physically situated in England. English law, there¬ 
fore, had to determine whether it was to be treated as a movable 
or an immovable. An English statute peremptorily demanded 
that for all purposes it should be regarded as land. 

Of course, once the choice of law has been made, there may stage at 
come a stage at which the distinction between realty and per- . 
sonalty becomes relevant. This occurs where the choice falls 
on a law that recognizes the distinction. The chosen law now 
has control of the case and it must be allowed to operate in its 
own way. In Berchtold's Case, for instance, the effect of deciding 
that the intestate died entitled to land was to let in English law 
as the lex situs, with the result that the land, being regarded as 
money under the domestic doctrine of conversion, devolved 
as personalty according to the rules of English internal law. 
Another example is afforded by the Wills Act, 1861, commonly 
called Lord Kingsdown’s Act,^ which provides that the will of 
a British subject shall be formally valid as regards personalty, 
provided that it is valid according to the law of the country 
where it is made, although not valid by the law of the testator’s 
domicil. This is an exception to the general rule that the lex 
domicilii of the testator governs the validity of a will of movables 
with regard to form. If, therefore, a British subject, domiciled 
in England, who is entitled to English land held on trust for 
sale but not yet sold, disposes of his interest by a will which is 
valid by the law of the country where it is made but invalid by 

S. 22 (5); see nowr Settled Land Act, 1925,3. 75 (5). 
2 By Falconbridge in 18 Can. Bar. Rtciew, 568-73. 
* Infra, p. 564. 

hE S2610e 
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English law, the disposition is efFectived The subject-matter 
of his interest is no doubt immovable, but that does not affect 
the real question, which is whether it is personalty within the 
meaning of the English statute. Immovables subject to a trust 
for sale are deemed by English law to be money, i.e. personalty, 
so that they are caught by a statute which refers specifically 
to a disposition of personalty. The reverse position arose in 
another case:^ 

Settled freehold estates in English land had been sold under the 
Settled Land Act and part of the proceeds had been invested. There¬ 
fore under the Settled Land Act these investments were to be considered 
as land. The beneficiary in whom they had become vested, subject to 
certain charges, was a British subject who died domiciled in England. 
He disposed of them by a will which was formally valid by the lex loci 

actus, but invalid by English law. 

If, therefore, the investments were to be regarded as personalty, 
the will was formally valid by virtue of Lord Kingsdown’s 
Act, but jf they were to be considered as land, the will was 
invalid, since it had not conformed to English law, the lex 

situs. The Court of Appeal had no hesitation in holding that 
investments which in the eye of the law were land could not be 
personalty for the purposes of Lord Kingsdown’s Act. 

subject-matter of ownership, if not immovable, is 
between pfoperly divisible into choses in possession, i.e. tangible physical 

objects, and choses in action, such as debts, patents, copyright, 
goodwill, stock atid shares. The classification of movables 

irt action usually preferred, however, by private international lawyers is 
x/ into t^gible things and intangible things.3 This is not only a 

Imguistic solecism, since it is scarcely possible to move a thing 
that cannot be touched, but it provokes an unfortunate ten¬ 
dency to ascribe to a disembodied thing, such as a debt, the 
physical attributes of a corporeal object as, for instance, a 
definite situs. Although Lord Halsbury once remarked that he 
was_ wholly unable to see that goodwill itself is susceptible of 
having any local situation’,4 it is of course necessary for certain 
purposes, such as jurisdiction or probate, to assign a situs not 

^ In re Lyne's Settlement Trusts, [igr.o] i CL 8o. 
/» rtf [1939] CL 90. 

^ Gols Margarines Ltd., [1901] 
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only to goodwill, but to chases in action generally^ This is not 
without its dangers. Since the situs principle has furnished a 
simple and effective rule for questions relating to a physical 
thing, the natural inclination is to extend it to the abstract and 
to regard it as the general determinant of rules for the choice of 
law concerning chases in action. This is a false analogy. More¬ 
over, it frequently leads to forcing a rule, eminently adapted to 
one set of circumstances, to fit circumstances for which it is 
entirely inappropriate. It is reasonably clear that the proper 
law to govern goodwill or a debt depends upon quite different 
considerations from those that are relevant to a physical thing. 
An English merchant, for instance, having sold goods on 
credit to a foreigner who has places of business in France, 
Switzerland and Italy, assigns the debt to a Dutchman. If 
the right of the assignee to sue the debtor is disputed, is the 
question to be governed by the lex situs i If so, what is the situs ? 

The traditional answer, that it is the country where the debtor 
resides, is calculated to increase rather than to dispel uncer¬ 
tainty in commercial transactions. Obviously some different 
approach to the problem is required than that which has 
proved useful in another field. Although, therefore, the initiated 
no doubt know what they mean by their division of movables 
into tangible and intangible things, it seems to be more seemly 
and less harmful to adopt the distinction between chases in 

possession and choses in action. 

deemed to be situated in each countr/ in which the business to 
which it is attached is carried on; Reuter (R.J.) Co. Ltd. v. Muhlens, [1950] Ch. 
50, at p. 95, pirr Romer L.J. 
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A, PARTICULAR ASSIGNMENTS 

I. TRANSFER OF CHOSES IN POSSESSION^ 

(a) The various theories 

What law ncxt task is to ascertain the legal system according 

pJS V various problems that may arise from an 
traisfersof assignment of movables must be determined. W^e are 

concerned here with what are usually called general assign¬ 
ments, under which, on the occasion of marriage, death and 
bankruptcy, the entirety of a person’s property may pass to 
another. Our inquiry is confined to particular assignments inter 

vivos of isolated or individual movables, of which the com¬ 
monest examples are_ sales, gifts, mortgages and pledges. 
Further, the present discussion is limited to choses in "possession. 

This is perhaps the most intractable topic in English private 
international law, for the few relevant authorities are mostly 
antiquated and they do not reveal with any certainty what 
principles govern the subject as a whole. One common but 

^ I On tWs subject see especiaUy, Lalive, The Transfer of Chattels in the Con- 
ftct of Lazos; Zi^hinou, The Transfer of Chattels in Private International Law; 
and Falconbndge, (2nd ed.), pp. 442 et seqq 



TRANSFER OF CHOSES IN POSSESSION 469 

fallacious assumption is that all problems must be referred to 
one single law. In the course of time diverse views upon what AUque*- 
this is have been advanced. The lex situs, the lex domicilii of the 
parties or of the transferor, the lex loci actus, the proper law of subject d 
the transfer—each of these has had its advocates. The assump- 
tion, however, is untenable. It represents an oversimplification 
of the position, for it is based on the fallacy that the possible 
questions arising out of a transfer of movables all fall into the 
same category and are all of the same juridical nature. This is 
not so. Suppose, for instance, the following facts: 

A, resident and domiciled in England, sells goods lying in a Barcelona 
warehouse to S, a Dutch merchant. He transmits the bill of exchange 
and the bill of lading to B to secure acceptance. B fails to accept the 
bill of exchange but takes the bill of lading to Antwerp and transfers 
it there to C, a Belgian merchant. Meanwhile, the goods have been 
shipped from Barcelona en route to Holland. The ship is wrecked off 
the coast of France, but the goods are salved and sold by the judicial 
authorities in Bordeaux to D. 

A number of questions, some contractual others proprietary, 
dijffering fundamentally in character, may arise from these facts, 
and it does not require much acumen to appreciate that each 
one of these cannot satisfactorily be submitted to one system 
of law. Litigation may occur between A and B as to the formal 
or essential validity of the original transfer. A may claim as 
against B that he is entitled to stop the goods in transitu. C may 
interplead and claim a derivative title from B which he alleges 
renders stoppage unlawful. D may claim that the effect of the 
judicial sale in France has been to divest all previous owners, 
original as well as derivative, of their former titles. If it is true 
to say that questions arising out of the transfer and acquisition 
of property in corporeal movables are determinable by one 
single law, what is that law in the instant case 11s Spanish law, 
which happened to be the lex situs at the time of the original 
transfer, to determine inter alia the essential validity of the 
transaction between A and B, the effect of a failure by a Dutch 
buyer to accept a bill of exchange received by him from an 
English seller, and the title of a Frenchman who buys goods in 
France publicly sold by a French judicial authority.? Further, 
the lex situs has not remained constant. Is it Spanish law for 
some questions, French law for others.? If so, how are the 
questions to be classified for this purpose? If the lex situs is 
disenthroned as the one governing system and replaced by the 
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lex^ loci actus^ or by the lex actus^ i.e. the law with which the 
original transfer is most closely connected, or by the lex 
domicilii of any of the possible contestants, the mind recoils 
from the strange conclusions that might be reached by a court. 
Maugham J. once said ohiter\ ‘I do not think that anybody cati 
doubt that with regard to the transfer of goods the law appli¬ 
cable rnust be the law of the country where the movable is 
situate.’i It is submitted with respect that this rule, though 
undoubtedly correct in general, is not without its exceptions. 
The truth is that the search for the proper law to govern 
questions arising out of the transfer of corporeal movables will 
produce nothing but confusion and obscurity, unless certain 
elementary distirictions are made. Before suggesting how this 
should be done, it is proposed to consider the various theories 
that have been advanced. 

os^ibk choosing the proper law to govern the transfer of movable possible 1 • , ^ ^ ^ --—vx xixi^vauic 
objects, arguments may be advanced in favour of the lex 

xL. 7__ _ i t. 7 7- t 

systems 

domiciltt, the lex situs, the lex loci actus, or the proper law of the 
transfer. It will be well to consider the relative merits of these 
legd systems before attempting a final statement of the law. 

Historically the starting-point is the maxim mobilia seauuntur 
"“personam, or, as it is stated in reference to debts, mobilia ossibus 

tnhaerent Pemonal property’, some English writers have said, 
has no locality.’ The earlier Continental authorities, taking 

their stand upon these maxims, affirmed with one accord that 
rights over movables were governed by the law of the owner’s 
domicil.^ It was said that movables must be considered in law 
to be situated in the domicil, for, since they might be moved 
rrom place to place at will, it was a matter of chance where 
they might happen to be at any given time. Dumoulin said that 
an artificial situation must be ascribed to movables since they 
had none that was fixed. Story justified the doctrine on the 
ground ot its simplicity, its convenience, and its enlarged 
policy ,3 and concluded with the statement that it had been 
constantly maintained both in England and America, with 

unbroken confidence and general unanimity 

^l^^^ough sweeping statements to the same effect may be 
no longer 

* Bar, p. 488, note i, where the authorities are collected; Story, s. 376. 

■ S.380. 
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found in the earlier English authorities,! it is now generally 
agreed that to allow either party to invoke his lex domicilii in the 
case of a dispute arising out of a transfer of chattels would be 
commercially impracticable and contrary both to natural jus¬ 
tice and to the normal expectations of the parties themselves. 
It might, moreover, be prejudicial to innocent third parties, as 
can be seen from a hypothetical case.^ 

A., a domiciled Englishman, by a transaction which is valid by Eng¬ 
lish law but void by the law of Illinois, executes a bill of sale in favour 
of JT, another domiciled Englishman, over goods that are situated in 
Chicago, Illinois. Later, T, also domiciled in England, causes a writ of 
attachment to be levied on the goods in Chicago in respect of a debt 
due to him from A. The attachment suit proceeds to judgment and the 
goods are sold in satisfaction of T’s debt. 

The result of holding in such a case that the original trans¬ 
action conferred a valid and prior title to the goods upon Z, 
since it conformed to the law of the common domicil of A and 
JY, would be to impose liability in trover upon the sheriff and 
the officer who conducted the sale in Chicago. Yet it is obvious 
that though the sheriff must be presumed to know the law of 
the place where the goods are situate, he cannot be expected to 
investigate the lex domicilii of their owner. 

Again, whose domicil is decisive.^ Suppose, for instance, 
that: 

The question is whether goods stored in Antwerp belong to a domi¬ 
ciled Englishman or to a domiciled Frenchman. 

In such a case no decision is possible on the basis of the lex 
domicilii if the laws of France and of England differ, for there 
is no guide as to which of these laws shall be chosen. If the 
lex domicilii of the plaintiff is chosen on the ground that the 
question of his title has been raised, there is a -petitio principii, 
since the sole issue is whether he possesses a title.^ The result 
is the same if the lex domicilii of the defendant is chosen. 
Moreover, if the decisive factor is the domicil of one of the 
parties, the governing law would vary according to which of 
them began proceedings.''- 

! Silly. Worstoick i Bl. H. 665, 690,Lord Loughborough; 
(1830), r Cr. &J. 151, 156/i^rBayley B. 

* Adapted from Green v. Van Busktrk (1886), 5 Wall. 307, in the Supreme 
Court of the United States; Lorenzen, p. 582. ^ Wharton, s. 308. 

Ibid. Wolff suggests that the lex domicilii principle merely means that if 
A is the o-wner of a thing, a transfer by him must conform to the law of his 
domicil; Private International Law,-^. 510, note i. 
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explanation of the adoption by the earlier writers and 
judges of what is an impracticable principle is that, finding it 

governing rule for general assignments, they 
unthinkingly extended it to the quite different case of particu¬ 
lar assignments. On the occasion, for instance, of marriage or 
death, two events which may cause a general transfer of pro¬ 
prietary rights, it is essential to have some one system of law 
the matrimonial domicil in the first case and the domicil of the 
deceased in the second, which will regulate the disposition of 
the property; and, in fact, it has been said by the Privy Council 
that the maxim mobilia sequuntur ■personam means, not that 
movables are deemed to be situated where their owner is 
domiciled, but_ merely that their devolution on his death is 
governed by his personal law.^ The lex situs is an impossible 
choice in such cases, for otherwise it might happen that ‘a 
different law of inheritance or of matrimonial rights might 
apply^to each single movable article that belonged to the 
estate’.^ The older Continental jurists, in their insistence upon 
the pre-eminence of the personal law in relation to property, 
were generally dealing with the subject of inheritance, and it 
was but seldom that they considered assignments of isolated 
thmgs.3 

p) TBe i* An alternative choice to the lex domicilii is the lex situs. This 
has obvious virtues. Where claimants have different domicils or 
where they rely upon transactions in different countries, the 
lex situs has the great advantage of being a single and exclusive 
system toat can act as an independent arbiter of conflicting 
claims. Moreover, its right of control satisfies the expectations 
or the r^sonable man, for a party to a transfer naturally con¬ 
cludes that the transaction will be subject to the law of the 
county m which the subject-matter is at present situated. If a 
movable which is vested in J as the result of a transaction with B 
governed by English law is taken by B to France and there sold 
to C in circumstances which, by French law but not by English 
law confer a valid title on C, it would be a travesty of justice 
to determine the mutual rights of J and C by English law, the 

relevancy of which would be entirely unknown to C. 
Nevertheless, it is going too far to say that every type of 

question must be submitted to the law of the situs and to that 
law alone. If, for example, goods deposited temporarily in a 
Naples warehouse are sold by their owner, a London merchant, 

JJar, pp. 489-90. 3 piuet, i. 69s. 
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to another London merchant by a contract effected in England, 
there seems no obvious reason why any question concerning 
the title to the goods should be governed by Italian law. 

Again, as can be seen from the example suggested on pa.ge 
469, cases may arise where the situs of the goods changes 
during the course of events leading to litigation. If this is so, 
the difficulty will be to identify the particular kx situs that 
must govern.^ 

There is little to be said in favour of the lex loci actus. Here, (ui)The/« 

p in other departments of law, the mere fact that a transaction 
is completed in a particular place is no adequate reason for 
admitting the control of the local law. If, for instance, an 
Englishman executes a document in Edinburgh granting a 
lien over his furniture in London to another Englishman, it is 
unthinkable that this slight and perhaps accidental connexion 
with Scotland should require the possessory rights of the parties 
to be determined by_ Scots law. Yet, curiously enough, there 
are at least two decisions, each, however, dealing with negoti¬ 
able instruments, which contain strong dicta in favour of the 
lex loci actus. Thus in Alcock v. Smith., Romer J. said: 

‘Generally, the rights of transferor and transferee, on a transfer in 
one country of a document of title to a debt or to an interest in personal 
property, are governed by the law of the country where the transfer 
takes place, although the debt may be due from persons living in, or the 
personal property may be situate in, a foreign country.’^ 

On appeal, Kay L.J. in terms said the same thing, but it seems 
clear from the illustrations he gives that he had in mind a case 
where the lex loci actus and the lex situs coincided. He said: 

‘As to personal chattels, it is settled that the validity of a transfer 
depends, not upon the law of the domicil of the owner, but upon the 
law of the country in which the transfer takes place. Our own law 
of distress and market overt is illustrative of this. . . . The goods of a 
foreigner sold here in market overt by one who had no title to them 
could not be recovered from the purchaser 

Since the locus actus and the locus situs are necessarily the 
same in the transfer of a negotiable instrument, it is probable 
that in these cases the judges, despite their reference to the lex 
loci actus., were in fact speaking in terms of the lex situst* 

^ 22 R.T.R./.X. 233. * [1892] I Ch. 238, 255. 
^ Ibid., at p. 267. See also Embiricos v. Anglo-Austrian Bank, [1905] i K.B. 

677, at pp. 683, 685. 
Lalive, op. cit., p. 79. 
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(iv) The The last law that may be chosen to govern questions aris- 
ing out of a transfer of movables is the law of the country with 

transfer which the transfer has the most real connexion, or, more 
shortly, the lex actus, i.e. the proper law of the transfer, analogous 
to the proper law of a contract. 

Its ascertainment will in most cases cause no difficulty, as 
for instance where the lex loci actus and the lex situs are identical 
or where two English business men meet in Paris and complete 
a transfer there of goods situated in England. But a more com¬ 
plex problem may arise, as where A, resident and domiciled in 
England, sells goods lying in a Naples warehouse to B, who 
is resident and domiciled in Holland. Without more facts it is 
scarcely possible to say what the lex actus would be in such a 
case. Before it could reach a decision, the court would require to 
know, inter alia: Where was the transfer effected ? If reduced 
to writing, was it drafted in terms peculiar to English or Dutch 
law.? Were the goods only temporarily in Italy.? The danger, 
however, to avoid is the assumption that the lex situs always 
constitutes the proper law. 

that of the four laws proposed the choice 
situs ind hx bctwcen the lex situs and the proper law of the transfer. 

Nevertheless, it cannot be said that either of them governs all 
invariably eases to the exclusion of the other, or that where they clash there 

governs is one which invariably must be preferred. Which is the de¬ 
terminant depends upon whether the question to be decided 
arises between the parties to a particular transaction or between 
one of them and a third party. An attempt will now be made to 
state the modern law on the basis of this distinction. 

(^) The modern law 

I. Questions confined to the parties to a particular transfer. 

to^^nd between the parties themselves may in- 
proprietary S ^ ^ a variety of matters, such as whether the transfer is void 

Ttr^sfer ■ whether it is formally or essentially void, whether 
it is voidable for misrepresentation or other cause, whether 

u the movables has passed to the transferee, 
whether the transferor has a lien on the goods or a right to stop 
them in transitu, and what is the nature of the interest created 
by the transfer. Some of these questions are of a contractual, 
others of a proprietary, character. 
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It is clear that the contractual rights and obligations of the Contrac- 

parties themselves fall to be determined by the proper law of 
the transfer. This category includes such questions as whether governed 
there is an implied condition that the subject-matter of the 
transfer is of merchantable quality or fit for a particular pur¬ 
pose, or whether the transfer itself is formally valid. 

The solution is not so obvious, however, where the question Smiu, 
relates not to the personal rights of one party against the 
other, but to his right to some possessory or proprietary right governed 
in the chattel itself. If, in such a case, the lex situs and the 
proper law are not coincident, which is to prevail.? It has been 
said that ‘when the proper law of the transfer {lex actus) differs 
from the lex situs of the tangible movable at the time of the 
transfer, the lex situs governs the effect of the transfer on the 
proprietary rights of the parties thereto and of those claiming 
under them in respect thereof’.'^ 

This statement is no doubt true where a claim good accord¬ 
ing to the lex situs is made by a third party, but there is no 
English authority which supports it where the dispute is con¬ 
fined to the parties themselves. The matter may be tested by 
the following hypothetical case that might well occur in fact. 

domiciled and resident in England, executes an instrument in 
London granting possession of a crane which is stored at Naples to X, 
a London builder, upon hire-purchase terms under which the owner¬ 
ship is not to pass to X until he has paid the stipulated number of instal¬ 
ments. The crane is required by X in connexion with certain building 
operations in London. 

If, upon the default by X to pay an instalment, A were to 
demand resumption of possession of the crane while it was still 
at Naples, it would be wholly unjustifiable to refer his claim to 
Italian law, whether the guiding consideration be principle, 
convenience, the expectation of the reasonable man or even 
plain common sense. 

It is, therefore, submitted that on principle questions of a No dear 
proprietary or possessory nature affecting the validity or effect 
of a transfer and arising between the parties themselves are 
governed by the proper law of the transfer where this law differs 
from the lex situs. It must be admitted, however, that this 
principle must stand or fall on principle alone, for no authority 
is to be found by which it is either supported or rejected.^ 

’ Dicey, Rule 87, p. 539. 
^ The nearest approach to a relevant decision is Inglis v. Usherwood (1801), 
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proposition that the proper law prevails over the lex 
of the pro- encounters a difficulty, more apparent than real when 

mo'vTbiS ^ have different rules concerning the passing of 
the property m movables. According to the present submission 
if specific goods situated in country X are sold for cash in 
London under a contract that is subject to English law, the 
English rule that the title passes to the buyer on the completion 
of the ^ntract prevails over a contrary rule of the law of X. To 
apply Engl^h law to the exclusion of the lex situs raises no 
pracncal difBcuIty, so long as the question is confineTto 4° 
parties themselves or to their representatives. If anythin? 
urffier, such as delivery of possession, is required by tL law 

of Z to complete the title, the buyer, by the enforcement of the 
contractual side of the transaction, can compel the seller to 

^ It is true, of course, that if 

rV te-sells the goods 
to a third party and delivers possession to him in X the title 
recognized by the proper lavT of the first sale canifo’t by he 
very necessity of the case, avail the English buyen 7law 
having control of the goods, can make its own view effective’ 
But this fact does not disturb the principle that,Ts betw^i 
the parties, the proper law determines whether the propert^in 
goods has passed to a buyer. property in 

Foment gift spoken in London 
n Englishman pinports to pass to another the ownershio of a 

horse kept at stables in Paris, no title whatsoe,^” m pLfto 
the donee He will be frustrated by the English rule that 

If * “ » ““iV confirmed V deKvll o“ 
*o^i r™f% if r-och law we„ tj w7le" 

arise in v 

English law, but unfortunately French law waLolpleaded In 

fore S effectivi iS' lliT ‘ 

apparenV the proper LwTf"l^TrSen^ 

[1890] 25 <3.B.D. 57. * Craven's Estate, [1937] Ch. 423. 
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held that the validity of a gift mortis causa is subject to the lex 
situs, but in the case with which he had to deal English law 
represented both the lex situs and the proper law.^ 

2. Questions affecting third parties. 

The introduction of a third party raises different considera- Proprietary 
tions and provokes a contraiy line of approach. It is no doubt 
true^that if a third party claims derivatively under one of the Sparty 
original parties to a particular transaction his claim should in 
principle be tested by the proper law, not by the lex situs at 
the time of the transfer,^ and this no doubt is the rule where 
he appears as trustee in bankruptcy of one of those parties. 
Indeed, if the matter were to be viewed solely in the light of 
principle and logic, the proper law would determine all cases of 
derivative claims. To revert once more to our hypothetical case 
of the crane,3 suppose that X, the hire-purchaser, journeyed 
to Naples, took^ possession of the crane, and sold it to T, an 
Italian. Presuming that Italian law would vest ownership in 
r, an action brought against him by A should none the less, 
on general principles of jurisprudence, be tried according to 
English law, for the alleged derivative title of Y should stand 
or fall with Xs title from which its derivation is claimed. This 
was admitted by Turner L. J. in Hooper v. Gumm,^ 

Nevertheless, as Holmes once said, ‘The life of the law has Lex situs 
not been logic, it has been experience’jS and in this type of case 
logic and principle must certainly yield to expediency. The lex 
situs must prevail on practical grounds. As Wolff says: 

‘Real rights should be as manifest as possible j third parties who intend 
to acquire a right in a thing must be protected against the risk that such 
thing might be subject td a foreign law under which the acquisition 
would be void. While under the law of contracts the contracting parties 
have a choice as to the applicable law because they alone are affected by 
the contract, the acquisition of a right in rem is something which con¬ 
cerns or may concern a great number of unknown strangers. As the 
place where a thing is situate is the natural centre of rights over it, 
everybody concerned with the thing may be expected to reckon with 
the law of such place.’^ 

This rule, that the lex situs prevails over the proper law, 
applies to two distinct types of case. 

^ In re KorvinPs Trusts^ [1921] i Ch. 343. 
^ Wharton, Conflict of Laws (3rd ed.), p. 690. 

5 P- ^ Ch. 282, at p. 289. 
lae iuommon Law^ p. i. ^ Wolff, op. cit., p. 520. 
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First, where a title, good by the lex situs at the time of its 
alleged acquisition, is claimed derivatively from one of the 
parties to an earlier transaction affecting the same movables 
and governed by a foreign proper law. 

Secondly, to cases where the lex situs divests the title of the 
person recognized as owner by some foreign law or while 
recognizing that title, subordinates it to a lien or other posses¬ 
sory right of its own making. ^ 

These two cases require separate treatment. 

familiar example of a derivative claim occurs where the 
derivatively subject-rnattcr of a conditional sale, by which the ownershin 

remains in the seller, is taken by the buyer from country X 
where the sale was completed, to country T and there sold to 
an innocent purchaser. If the derivative right of the purchaser 
IS repudiated by the law of X, but recognized by the law of r k 
becomes ne^ssary to decide which of these laws shall govern 

the kw oT’/no^^TT^ reaction of the lawyer is to fhoose 
‘ f X Not only has it been said by high authority that 
a good title acquired in one country shall be a goo/ title 

whX Jb ^ elementary principle demInds tha^ 
whether thf vendee possesses a title capable of transfer shall be 

s^ubjS matter acquired his right to the 
subject-matter. However, justice and expediency demand that 
the bona fide transferee of movables shall be protected if he acts 

the Jon/ t recognized as valid by the law of 

acquisition, will be regarded as valid by English law.7 ZTd 

d overThr"^! a good^title 
^ globe, unless and until it is displaced by a new title 

acquired under a foreignwVaj.a ^ uoy a new title 

connexion hv^the^ appreciate exactly what is meant in 

does not SSLrily tean expression lex sifus, for it 
applied by .jf.. TTr/MiU 1 ^ rule that a court sitting at the 

a court- of rVio English court must ascertain what rule 

coS«ion! case under 

under h.re-p„,ches. agreemen, is taken bp S „ HolLd Jt is Aere 

Cp. Coot, ^ 
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sold to C. Suppose also that Dutch internal law requires hire-purchase 
agreements to be recorded in a public register, and holds that whether a 
sale by the hirer is binding upon the owner depends upon whether the 
agreement has been recorded. 

A Dutch court, if required to adjudicate between J and C, 
would be confronted with a conflict of laws case. It would 
therefore be obliged to examine its own internal law in order to 
ascertain whether the necessity of recording a hire-purchase 
agreement applied to an agreement made abroad between two 
foreigners. This would necessitate an investigation into the 
policy of the law. Was the object to protect persons in Holland 
who paid money on the faith of an ostensibly good title.? If so, 
registration would be necessary in the case of all movables 
within the jurisdiction, no matter where or between whom the 
hire-purchase agreement had been made. If this were the cor¬ 
rect interpretation of the registration law, then an English 
court, if seised of the case, should decide in favour of C. But 
the policy of the Dutch law might be different. Its design might 
be to strike only at agreements concluded in Holland. Or, 
though Its object might not be restricted in this way, the Dutch 
courts, in the case of agreements concluded abroad, might have 
made the validity of a foreign agreement not registered in 
Holland turn upon whether the owner had consented or had 
not consented to the removal of the movables to another 
country. 

This simple truism, that the lex situs means the law that a Respective 

court at^ the situs would apply to the case in hand and not oT riv °te 
necessarily the domestic law applicable to a purely domestic int«- 

case, illustrates the correct role of private international law 
far as individual assignments of movables are concerned. Its/eAr«/M 
role is to choose what law shall determine the conflicting claims 
of the parties. Its function in this regard is completed as soon 
as it has ruled that the lex situs governs. Once this ruling has 
been given, once the choice of law has been made, we pass 
from the sphere of private international law, and it merely 
remains for the English court to ascertain as a fact what parti¬ 
cular principle a court at the situs would follow in the actual 
circumstances. This appears to be an obvious and elementary 
observation, but it is sometimes overlooked, with the result 
that the complications of a part of the law not remarkable for 
its simplicity are needlessly increased. In dealing with the 
‘choice of law’ problem that arises where the subject-matter 
of a hire-purchase agreement is removed to a foreign country 
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and there sold, authors sometimes say that the governing law 
depends upon whether the removal was with or without the 
consent of the owner. If the removal was without his consent 
they say that the question arising between the owner and the 
purchaser is governed by the law to which the hire-purchase 
agreement is subject; otherwise it is governed by the domestic 
rule of the lex situs. This distinction, however, forms no part 
of the English rule for the choice of law. The law of the situs 
of the goods at the time of their sale is chosen because, to 
repeat the words of Wolff, ‘the place where a thing is situate 
is the natural centre of rights over it’, and it therefore follows 
that whether those rights depend upon consent to removal or 
upon any other factor is a matter solely for the law of that place 
to determine. 

^'^thorities, so far as they go, appear to support the 
' ^ proposition that the English court, when required to apply 

English law as being the lex situs in a foreign element case, 
does not necessarily apply the ordinary domestic law of Eng¬ 
land. Dulaney v. Merry Son,^ though it concerned a general 
assignment, may be given by way of analogy. 

Two domiciled Americans executed a deed in Maryland by which 
they aligned all their property wherever situate to another domiciled 
American for the benefit of their creditors. The deed was valid by the 
law of Maryland, but it was not registered under the English Deed of 
Arrangement Act, 1887. 

The question was whether the assignee was entitled to goods 
situa.ted in England. This was determinable by the lex situs, 
English law. Had a similar assignment been effected in 
tngland between English traders concerning goods situated 
in England alone, there is no doubt that the deed would have 
been void. But this was a conflict of laws case, and therefore 
a necessary inquiry was whether the English statute was de¬ 
signed to strike at all assignments, wherever made, affecting 
goods in England, or whether its operation was confined to 
assignments made in England. After stating that the English 
legislature may enact rules as to the passing of the property in 
goods situated in England notwithstanding what the law might 
be in the country of the owner’s domicil, Channell T. said that 

the question before him reduced itself to the construction of 
the Act of 1887. After subjecting this to a critical examina- 
lon, he came to the conclusion that the policy of the Act as 

' [1901] I Q.B. 536. 
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disclosed by its language was not to bring within its provisions 
an assignment by foreign debtors affecting goods abroad as 
well as goods in England. By internal English law, therefore, 
the Maryland assignment was valid with regard to the English 
goods. 

It may be excusable, perhaps, to examine the New York case 
of Goetschius v. BrightmanI as a final illustration of how the lex 
situs should be ascertained when chosen to govern a question 
arising out of a transfer of movables. The facts were simple: 

X obtained possession of a car in California from Y under a con¬ 
ditional sale contract by which the title remained in T until the whole 
price had been paid. The contract expressly provided that the car should 
not be removed from California. X, however, took it to New York 
and there sold it to the defendants. The conditional sale was recorded 
neither in New York nor in California. By the domestic law of Cali¬ 
fornia applicable to a purely domestic case, the title of Y would prevail 
over that of the defendants j by the equivalent law of New York the 
title of the defendants would be preferred. The plaintiff was the 
assignee of Y. 

The New York court, though it applied New York law as being 
the lex situSy found for the plaintiff. It is believed that the follow¬ 
ing is a fair summary of the judgment: the law which governs 
the interpretation and effect of the conditional sale is Cali¬ 
fornian law. By that law the title of the plaintiff is superior to 
that of the defendants. But, since the defendants bought the 
automobile while it was present in New York, it does not fol¬ 
low that New York law will recognize the superiority of the 
plaintiff's title. 

‘No rule of comity requires this State to subordinate its public policy 
in regard to transfers made within the State of property situated here to 
the policy of the State where the owner of the property resides or where 
he acquired title.’ 

The law of New York applies as being the lex situs. But what is 
the New York rule applicable to the circumstances of this case.? 
A particular lex situs may prescribe that a person in the position 
of the present plaintiff may be divested of his title if the chattel 
has been removed out of his State whether with or without his 
consent. That, however, is not the rule in New York. The rule 
is that an owner shall not lose his title if the chattel is brought 
here without his consent. It is true that a conditional sale is 

^ (1927), 245 N.y. 186; Cbeatham, Cases on the Conflict of Laws (2nd ed.), 
p. 776. 

825106 li 
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V. Bright- 
man 
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void by New York statutory law against a purchaser unless it is 
filed, but this is confined to sales effected in New York, not in 
some other State or country. 

Title of The second class of case where the lex situs- prevails arises 
divestel^by where that law either divests the existing title under the foreign 

Ux tttus law or subordinates it to a possessory right in favour of a third 
party. There is adequate English authority on these matters. 

The claim of a third party founded upon and substantiated 
under the existing lex situs of movables prevails over a title 
regarded as superior by any other law. The leading case is 
Cammellv. Sewell^'- where the facts were these: 

A Russian seller shipped in Russia a cargo of timber on a Prussian 
vessel to an English merchant in England. The vessel having been 

wrecked off the coast of Norway, the timber was sold to T at a public 
auction held at the instance of the master in Norway. A suit, brought 

by the underwriters in the Norwegian court to set aside the sale, failed. 
X shipped the timber to England and transferred it to the defendants. 
The underwriters sued the defendants for its value. 

By English law, the auction sale had not affected the title vested 
in the merchant by the original contract and now vested in the 
plaintiffs. The defendants, however, did not deny the effect of 
that contract. They confessed and avoided it. Their case was 
that, by virtue of what happened in Norway at the time when 
the timber was there, they had acquired a title which under 
Norwegian law overrode that of the earlier English purchaser. 
The Court of Exchequer gave judgment for the defendants on 
the ground that the decision of the Norwegian court was a 
judgment in rem which vested the property in X as against the 
whole world. Upon appeal, the Court of Exchequer Chamber, 
^ ^ definite decision upon the point, were of 
opinion that the judgment was not a judgment rem, but they 
decided (Byles J. dissenting) that the title conferred on Xby 
Norwegian law must prevail. Crompton J. said: 

‘We think that the law on this subject was correctly stated by the 
Lord Chief Baron . . . when he says, “If personal property is disposed 

° maimer binding according to thedaw of the country where it is, 
that disposition is binding everywhere.” ’ 

^ foreigner’s goods being sold by a 
thief m market overt in England, and said that the property, 
being vested in the purchaser according to English law, would 
not be divested if the purchaser took them into the foreigner’s 

f (1858), 3 H. & N. 617; (r 860), 5 H. & N. 728. 
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country. Byles J. dissented on the ground that the English rule, 
which prohibits a master from selling the cargo except in a case 
of inevitable necessity, is part of the universal law maritime; 
and he also refused to accede to the sweeping rule v/hich 
Crompton J, adopted from the Lord Chief Baron. 

Reduced to its simplest terms, then, Cammell v. Sewell de¬ 
cides that a man loses his ownership of goods if they are taken 
to another country and there transferred in circumstances 
sufficient by the local law to pass a valid title to the transferee. 

The result is the same where movables have been seized by Seizure by 
creditors in accordance with the lex situs at the time of their 
seizure. In such a case the rights vested in the creditors by the 
local law prevail against all persons claiming under some other 
law. Thus in Liverpool Marine Co, v. Hunter'I 

A British ship was mortgaged in England by T, a British subject, to 
another British subject. It was later arrested at New Orleans, 

Louisiana, by certain British subjects who were creditors of X. The 
mortgage was void according to the law of Louisiana. In order to avoid 
a sale of the ship by the New Orleans Court, T gave bonds to the 
creditors for the amount of their debts. T subsequently filed a bill in 
England to restrain the creditors from suing on the bonds. Judgment 
was given for the creditors. 

The mortgagee’s argument was that the defendants had been 
guilty of inequitable conduct in taking legal action in America, 
but it was held that since the creditors owed no duty to the 
mortgagee, they were clearly entitled to avail themselves of the 
local procedure in respect of property within the jurisdiction. 
This, like Cammell v. Sewell^ was a case where the owner’s 
rights in a chattel were overridden by the operation of the lex 
situs. 

A similar situation arose in Inglis v. Rohertson^^ where the 
facts were these: 

G, a domiciled Englishman, the owner of whisky stored in a ware¬ 
house at Glasgow, held delivery warrants issued by the warehouse¬ 
keeper stating that the whisky was held to G’s order or ‘assigns by 
endorsement hereon’. G, in return for a loan, delivered in London to 
Inglis, an English merchant, a letter of hypothecation stating that the 
whisky was deposited with him as security for the loan, with power of 
sale. He indorsed the warrants and handed them to Inglis. Inglis give 
no notice of his right to the warehouse-keeper. Robertson, claiming 

^ (1867), L.R. 4 Eq, 62; (1868), L.R. 3 Ch. 479. Lalive does not regard this 
case as an authority on the transfer of chattels, op. cit., p. 69. 

^ [1898] A.C. 616. 
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as personal creditor of G, arrested the whisky in the hands of the ware¬ 
house-keeper. 

Presuming, that by English law Inglis, claiming through G 

had a better right to the whisky than Robertson, would that 
conclude the matter in his favour It would not do so if Scottish 
law were applicable, for the rule in Scotland is that a pledgee 
who wishes to make his pledges effective in such circumstances 
must give notice to the warehouse-keeper, otherwise his right 
is subordinated to the claims of the pledgor’s creditor. The 
House of Lords gave judgment for Robertson. Lord Watson 
refused to discuss the internal law of England. After stating 
that Robertson had done what was necessary by Scottish law 
to acquire a real right against the whisky, he proceeded as 
follows : 

Tt would in my opinion be contrary to the elementary principles of 
international law, and, so far as I know, without authority, to hold that 
the right of a Scottish creditor when so perfected can be defeated by a 
tra^ction between his debtor and the citizen of a foreign country 
which would be according to the law of that country, but is not accord¬ 
ing to the law of Scotland, sulEcient to create a real right in the goods.’" 

Again: 

The crucial question in this case is whether the right. . . vests in the 
pledgee of the documents, not 3. jus ad rem merely, but a real interest in 
me goods to which these documents relate. That is a question which I 
have noTesitation in holding must, in the circumstances of this case 
be solved by reference to the law of Scotland. The whisky was in Scot¬ 
land, and was there held m actual possession by a custodian for G as the 
true owner.^That state of the tide could not, so far as Scotland was 
concerned, be altered or overcome by a foreign transaction of pledge 
which had not, according to the rules of Scottish law, the effect of vest- 
ing the property in the whisky, or, in other words, a jus in re, in the 
pledgee. 

The transfer of movables while they are in course of transit 
raises a difficult question of choice of law.2 

Suppose, for instance, that a parcel of goods has been dispatched over- 
lan^d from London to Bucharest, and that before reaching its destination 
u has been the subject of a sale or some other commercial transaction, 

ne problems that such circumstances raise become more complex if 

^ A.C. 616, at p. 625. 
^ For a fuller discussion see Lalive, 

Hellendall, 17 Canadian Bar Review, 
op. cit., pp. 186-93 Wolffi pp. cIQ- 

25 etseqq. 
21 
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the parties have different domicilsj or if the transaction is effected in 
some country other than Romania or England. 

What law should be applied in such a case has not arisen in The 
the English courts, the probable explanation being that goods 
in transit are generally represented by a bill of lading or other 
documentary symbol of ownership which is capable of an 
independent dealing.^ Jurists have advocated several laws, such 
as the lex situs^ the lex domicilii of the owner, the law of the 
place of ultimate destination, the law of the place of dispatch 
and the proper law of the particular transfer. Objections may be 
raised to each of these. The lex situs^ owing to its inconstancy, 
is an impracticable choice unless the movables have come 
to a definite resting-place at the time of the transfer. The 
domicil of the owner is not a suitable criterion of the law 
to govern a mercantile transaction. The law of the stipulated 
place of destination, though an appropriate choice in many 
circumstances, suffers from the disadvantage that it may be 
and frequently is altered during the course of the transit.- T am 
not prepared to hold’, said Lord Watson, 'that whenever the 
cargo of a ship is destined to a port in one country, the dealings 
of the owner of the cargo with the bill of lading which repre¬ 
sents and carries the property of the goods must in every other 
country be governed by the law of the locus where the ship is to 
unload.’^ The law of the place of dispatch is not well adapted to 
govern a transfer effected abroad when the transit is nearing 
completion. The proper law is, no doubt, suitable to govern 
questions dependent upon the effect of a particular transaction 
but scarcely apposite to every question. 

The truth again is that no one law can be made the exclusive no one kw 
arbiter of disputes arising out of a transfer of goods in itinere, 
The problems must be broken down. A dispute between the aii cases 

parties to a particular transaction, as, for example, a mortgage 
of the goods granted by the assignee, will be governed by the 
proper law of the transaction.^ If the movables come to rest 

^ There is, however, no clear authority upon what law governs the transfer of a 
bill of lading or other document of title to goods. The three possibilities seem to be 
the proper law of the bill of lading, the /ex situs of the bill at the time of its en¬ 
dorsement, and the lex situs of the goods at that time. The point is important, 
since in some countries, e.g. France, the endorsement of a bill of lading does not 
pass the property in the goods; 17 Canadian Bar Reviewy It is suggested 
that the correct choice is the lex situs of the bill of lading at the time of its endorse¬ 
ment. 

^ Inglis Y, Robertson, A.C, 616y 62"/, 
3 In North Western Bank v. Poynter, [i 895] A.C. 56, the House of Lords was 
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sufficiently to admit of a dealing with them, as where they are 
seized by creditors m accordance with the local law or wrLp- 
fully sold by the carrier, the question of title must clearly be 
determined by the lex sttusJ If the transit is by sea in one shin 
there is much to be said for applying the law of the flag.a 

II. ASSIGNMENTS OF CHOSES IN ACTION 

be divided into rights which are mere 
cko^e^m of actiOH, and rights which are represented by some 
— document or tvntmg that is not only capable of delivery but“n 

he modern cotnmercial world is negotiated as a separate ohvsi 
cal entity. A debt, arising from a loan or an ordinary m rcantile 
contract, is an example of the first class, while the second 
class IS chiefly exemplified by negotiable instruments and 

m fi '! '"’C classes separate and 
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Sewell, supra, sfii, ' 

Cp. i/tjyaf v. (1865), L.R. I Q.B. 115. 
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Story chooses the law of the creditor’s domicile Ltx 
^ domicilii 
‘This head’, he says, ‘respecting contracts in general may be con- of creditor 

eluded by remarking that contracts respecting personal property and 

debts are now universally treated as having no situs or locality; and they 

follow the person of the owner in point of right {mobtlia inhaerent ossihus 
dominiy, although the remedy on them must be according to the law 

of the place where they are sought to be enforced. . . .They are deemed 

to be in the place, and are disposed of by the law, of the domicil of the 

owner, wherever in point of fact they may be situate.’ 

In the three sections which he devotes to the subject^ he pro¬ 
duces an impressive list of Continental authorities, but does not 
cite any clear decision, either English or American, in favour 
of the creditor’s domicil. 

There appears to be neither authority nor reason for choos- objections 
ing the lex domicilii as such, either of the creditor or the debtor, 
as the proper law to govern an assignment of a debt, and in 
fact cases may be put in which the choice would lead to absurd¬ 
ity. If a domiciled Englishman, having acquired a right to 
receive a sum of money from a German by reason of some com¬ 
mercial transaction governed by the law of France, were to 
assign that debt first to one man in Italy and then to another in 
Switzerland, it is difficult to adduce any principle which would 
justify the settlement of a dispute between the parties accord¬ 
ing to the law either of England or of Germany. On the 
contrary, the assignee of a debt could not reasonably be 
expected to realize that he was subjecting his rights to the lex 

domicilii either of the creditor or of the debtor, especially as the 
place of domicil might well be an unknown quantity. 

Westlake, having asserted that assignments of corporeal 
movables are governed by the lex situs.y maintains that the 
forum for the recovery of a debt presents a close analogy to the 
situs of a corporeal movable, and states the English rule to be 
that ‘the assignee who has acquired a good title by the law of 
the forum for the recovery of the debt must prevail’.^ 

With regard to this theory there can, of course, be no doubt Recognized 
that a debt is deemed by English law to have a definite locality ‘ 
of its own for several different purposes, such as the exercise situation 
of jurisdiction, the payment of death duties, and the grant of 
probate or of letters of administration.® The necessity for this 

I S. 362. To the same effect, Phillimore, iv. 544. 
^ S. 362—3623. 3 S. 150. * 
5 See, for example, J.-G. v. Bouuiens (1838), 4 M. & W. 171, 191; Gom- 

missioners of Stamp v. Hop, [1891] A.C. 476, 481-2; v. Lord Sudeley, 
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and the test by which the locality is determined have been 
explained by Atkin L.J. in the following words: 

‘A debt, or a chose in action, as a matter of fact, is not a matter of 
which you can predicate position; nevertheless, for a great many our 
poses It h^ to be ^certained where a debt or a chose in action is situated 
and certain rules have been laid down in this country which have been 

derived from the practice of the ecclesiastical authorities in granting 

administration, becaute the jurisdiction of ecclesiastical authorities waf 
limited territorially. The ordinary had only a jurisdiction within a 
particular territory, and the question whether he should issue letters of 

whether or not assets were to be found 
wthin his jurisdiction, and the test in respect of simple contracts was- 
Where was the debtor residing ? ... The reason why the residence of 
the debtor was adopted as that which determined where the debt was 

1 uate was because it was in that place where the debtor was that the 
creditor could, in fact, enforce payment of the debt.’^ 

^ ^ recover a 
where money due under an insurance policy,3 is situated in 

difficulty where, as will often occur in the case of a corporation 
he residence extends to two or more countries. Since the place 

of residence IS chosen because it is there that recovery by action 
IS possible. It has been suggested that a debt is sitiSted in the 
country where it is payable even though this does not represent 
he residence of the debtor. The courts, however, hfve not 

dehmr ^^ insisted that the residence of the 
If the d^Kr in deciding the «Vajof the debt’s 
H the debtor resides in two or more countries, then indeed the 
ebt IS situated m the one in which, either by the contract 

Itself or by the general law, it is payable ;6 but if he resides only 

I Nesv Tork Life Insurance Co. v fLll^ Oh 

3 r ^ 323 ■ 
--- .3. 

^ Deutsche Bank und Getc/hrh^ff t? ^ j i-.Ij.K. 107. 

reported C.A. 1930, but cited, 
p.iS2);thequotationmtIietextisfromGreer,L.T. Sg ^ Co. Ltd., supra zt 

tomerf for iwteil^Tdeemld’by tlff3° cqs- 
wh^ i, r.l [“ 
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in one country, it is there alone that the debt is situated not¬ 
withstanding that it may be expressly or implicitly payable 
elsewhere A 

The fact, however, that a debt possesses a definite, though Lex sim 
artificial, situation does not necessarily imply that its assign- 
ment should be governed by the kx situs. qul'tbns 

English judges have more or less consistently said that an Lex loci 

assignment is governed by its lex loci actus? 

They have expressed the view, for instance, that if A executes two 
instruments in Guatemala, by which he assigns, first to X and subse¬ 
quently to T, a sum of money held on his behalf by a London Bank, the 
question whether T or T is entitled to the money must be determined 
by the law of Guatemala as being the lex loci actus of each assignment.^ 

Another theory, which does not appear to have been can- 
vassed, is that the governing system is the lex actus^ i.e. the law 
of the country with which the assignment is most closely con¬ 
nected. This is preferable to the lex loci actus,^ since it does not 
depend upon the chance place of execution, but nevertheless it 
would seem to be less convenient than still another law which 
will now be discussed. 

It is submitted that there is an obvious answer to the question Proper law 
—^What is the most appropriate law to govern questions actiortLt 
arising from the voluntary assignment of a chose in action} ciQz.ttdtht 
The clue is furnished by Foote, when he says that the assign- 
ment of a chose in action arising out of a contract is governed 
by the proper law of the contract.^ If we understand him 
correctly, the appropriate law is not the ‘proper law’ (using that 
expression in its contractual sense) of the assignment, but the 
proper law of the original transaction out of which the chose in 
action arose. It is reasonable and logical to refer most questions 
relating to a debt to the transaction in which it has its source 
and to the legal system which governs that transaction. If the 
transaction under which A lends money or sells goods to B is 
connected with no other country but England, A acquires a 
right that is admittedly governed by English law. The right 

no, 127; Clare Co. v. Dresdner Bank, [1915] 2 K.B. 576; Richardson v. 
Richardson, [1927] P. 228. 

^ In re claim by Helbert Wagg Co. Ltd., [1956] Ch. 323. 
^ Lee v. Ahdy (1886), 17 Q.B.D. 309; Alcock v. Smith, [1892] i Cb. 238; 

Embiricos v. Anglo-Austrian Bank, [1905] i K.B. 677; Repubiica de Guatemala 
V. Nunez, [1927] i K.B. 669; In re Anzlani, [1930] i (SL 407; infra, p. 495. 

3 JRepublica de Guatemala v. Nunez, supra. 
^ Private International Law 
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thus created under the aegis of English law should, so far as 
its assignability is concerned, be governed throughout its 
existence by English law. This is not to deny that certain 
questions are determinable by the proper law of the assign¬ 
ment itself, as for example those concerned with the formal 
validity of a particular assignment and arising between the 
parties or their representatives. But when the question travels 
beyond these boundaries—when, for example, it is denied that 
the right is capable of assignment—a solution must obviously 
be sought elsewhere. What is more reasonable than to refer to 
the law that admittedly continues to govern the subject-matter 
of the assignment? One undeniable merit of this is that, where 
there have been assignments in different countries, no con¬ 
fusion can arise from a conflict of laws, since all questions are 
referred to a single legal system. The same merit is not shared 
by the lex situs^ since this follows the residence of the debtor 
and is not therefore a constant. 

Doctrine of Two illustrations may be given to show that the application 
^ w^iUus- proper law of the original transaction out of which the 

trated debt arose is at least logical. 

A policy of life assurance issued by an English company is undeniably 
governed by the law of England. Both parties, for instance, contemplate 
that the policy may be assigned in any part of the world and that pay¬ 
ment must be made to the assignee no matter where his title was 
acquired, but the reasonable inference is that they intend the effect of 
the assignment, so far as the liability of the company is concerned, to be 
governed by English law. 

Again, if an Englishman contracts a debt as the result of the purchase 
of goods from another Englishman in London, his obligation, if ex¬ 
panded in words, is to pay not only the seller but also any assignee of the 
seller, provided however that the assignment is good by English law. 
What governs his liability to the seller must also govern his liability to 
any person deriving title from the seller. 

In each of these two cases the attention of the debtor, when 
he assumes that role, is confined solely to the legal system under 
which he contracts the obligation, and the reasonable inference 
is that any transfer of the obligation made by the creditor shall 
be governed by the law of England as being the legal system to 
which the subject-matter of the transfer owes its existence. 

Doctrine of Let US tum from the debtor and, taking the test of the 

contemplate the attitude of mind of an 
fied assignee. If the debtor under the original transaction from 

which the obligation sprang, takes up his residence in Italy, 
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and the creditor, makes in France an assignment of the 
debt to X, it is reasonable to presume that X, as a prudent man 
of business, will concentrate his attention upon the transaction 
which gave rise to obligation to pay, for it is the benefit of 
that obligation of which he is a purchaser. It will naturally 
occur to him that an obligation having its origin in, and drawing 
its protection from, English law will in all respects be subject to 
that law, just as much as if the subject-matter of the assignment 
were goods situated in England or shares in an English com¬ 
pany, and we should naturally expect him to inquire what is 
necessary under English law for the completion of an effective 

■ assignment. What would not occur to him would be to con¬ 
sider the law of Italy merely because of the debtor's presence 
in that country. It would, perhaps, be convenient to allow the 
law of France, qua the proper law of the assignment, to govern 
the rights of A and X inter se^ but, to take only one example, it 
cannot solve a question of priorities between X and an assignee 
claiming under an assignment made in some other country, 
except in the simplest case. 

Suppose, to alter the instance given on page 489, that A makes an 
assignment to X in Guatemala, and later, in fraud of X, makes another 
assignment to T in Italy. 

There is here no common lex loci actus and no common lex 
actus. If the Italian and Guatemalan rules of priority differ, the 
dispute between X and T cannot be settled by reference either 
to the law of the place of the assignment or to the proper law of 
the assignment, for there are two such laws, each independent, 
with no arbiter to decide which of them shall prevail. 

It is submitted, then, that the most appropriate law to 
govern the question at any rate of priorities is the proper law of 
the transaction by which the subject-matter of the various 
assignments was created. It is further submitted that this 
principle was adopted by Warrington J. m Kelly v. SelwynJ 

(yl^The modern law stated 

We must now, however, abandon theory and attempt to Division 
ascertain from the English authorities what Jaw governs the 
assignment of a debt. This question is for two reasons not so 
simple as it may appear. 

First, there are two types of assignment, the voluntary and voluntary 
the involuntary. The former occurs where the creditor of his 

4 [1905] 2 GK. 117; infra, p. 497. mSS* 
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own will transfers his right to another person; the latter, where 
his right is transferred against his will by operation of law, as, 
for example, where in the course of execution the debt is 
attached as being part of his assets. 

Secondly, the questions in which the issue is the validity or 
effect of an assignment fall into two classes. The issue may 
depend solely upon the validity and effect of the assignment 
itself, as, for example, where the dispute relates to capacity, 
form or essential validity; or it may depend upon the validity 
and effect of the original transaction by which the debt was 
created, as, for example, where the question is whether the 
debt is capable of assignment, or to which of two or more 
competing assignees it is payable. The burden of the following 
pages is that the first class of question is governed in general by 
the proper law of the assignment, the latter by the proper law 
of the transaction that created the debt. 

(^y^oluntary assignments. 

(a) Questions dependent solely upon the validity and effect of the 
assignment. Before discussing the topics that fall within this 
class of question it will be convenient to state the facts of the 
important case of Republica de Guatemala v. Nunez^ to which 
reference must frequently be made. 

In 1906 Cabrera, who was then President of Guatemala, deposited 
a sum of money with a London bank. In July 1919, while still Presi¬ 
dent, he addressed a letter to the bankers requesting them to transfer 
this sum to Nunez, his illegitimate son. Cabrera was deposed and im¬ 
prisoned in 1920. While imprisoned he assigned under duress the sum 
to the Republic, acknowledging that he had misappropriated it from 
the public funds. In an action brought by the Republic to recover the 
money, Nunez claimed ownership by virtue of the assignment of 1919. 
This assignment was valid by English law but void by the law of 
Guatemala because (i) being unsupported by consideration, it should 
have been made on stamped paper and signed by Nunez before a notary, 
and (ii) Nunez, being a minor, lacked capacity to accept a voluntary 
assignment. It will be observed that English law was the lex situs of the 
debt and also the proper law of the transaction out of which the debt 
arose, but that Guatemalan law was the lex loci actus and the proper law 
of the assignment, and also the lex domicilii of the assignor and assignee. 
It was held by Greer J. and by the Court of Appeal that the validity 
of the assignment to Nunez must be determined by the law of Guate¬ 
mala. The decision was unanimous, but, as we shall see, the reasons 
upon which it was based were varied and conflicting. 

^ [1927] I K.B. 669. 
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We will now deal separately with the various causes for similarity 

which the assignment of a debt may be invalid, premising 
remarks with the observation that, since an assignment arises contracts 

from a contract between the assignor and the assignee, the rules 
for the choice of law in this connexion should as far as possible 
be the same as those which apply to contracts^ 

Capacity, The assignment of a debt, so far as concerns the Capacity 
capacity of the parties, stands on the same footing as a mer- 
cantile contract, in which case the question is governed by goveme/ 
the proper law of the contract.^ On this footing, the governing 
law will be the law of the country with which the assignment 
itself is most closely connected. This seems correct on principle, 
but unfortunately, in the few cases that have raised the ques¬ 
tion, the courts have shown a preference for the lex loci actus. 
In Lee v. Abdyi^ 

A policy of life insurance issued by an English company was assigned tiee v. 
at the Cape by a husband to his wife. The assignment was valid by 
English law, but was invalid by the law of Cape Colony, where the 
parties were domiciled, because the assignee was the wife of the assignor. 
The insurance company, when sued by the wife for the recovery of the 
money, pleaded that the assignment was void. 

It was held that the law of Cape Colony governed the assign¬ 
ment. There is much to be said for the view that the proper 
law of the assignment was the law of the Cape, for it was there 
that the parties were domiciled and the assignment was effected, 
but the judgments leave little doubt that the mechanical test 
of the place of the transaction was applied by the court. 

In Repuhlica de Guatemala v. Nunezp Scrutton L.J. gave as Lexhd 
one of his reasons for deciding against the claim of Nunez the 
fact that he was incapable by the law of Guatemala. He said by Scrutton 

that ‘in cases of personal property, the capacity of the parties 
to a transaction has always been determined either by the lex 
domicilii or the law of the place of the transaction; and where, 
as here, the two laws are the same it is nof necessary to decide 
between themb^ It is a little surprising in these latter days to 
meet the suggestion that the capacity of a person to enter into 
a mercantile contract is determined by the law of his domicil; 

^ ‘The assignment here in question is an assignment that exists, if at all, by 
virtue of a contract between assignor and assignee, and I cannot see how, if there 
was no valid contract between them, there can be any valid assignment’; Lee v. 

(1886), 17 Q.B.D. 309, 3i5,/><frDay J. 
^ Supra, pp. 230-2. 3 (1886), 17 Q.B.D. 309. ^ p. 492. 
3 [1927] I K.B. at p. 689. Lawrence L.J. agreed with him on the point. 
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little less surprising is the suggestion that the determining law 
is the lex loci actus, if that expression is to be taken literally. 
Is an assignment by an Englishman to his wife of a debt situ¬ 
ated in London and governed by English law to be held void, 
merely because he executes the instrument of transfer at the 
Cape while on a short visit to South Africa 

Does hx The only question is whether the judges in these two cases 
hci actus meant the expression lex loci actus to be taken literally and 

proper k‘w? rigidly, or whether they intended to indicate the proper law 
of the assignment. The lex loci contractus so often constitutes 
the proper law of the contract that even judges are apt to adopt 
the former expression when their intention is to refer to the 
proper law. This was especially true in the ’eighties when Lee 

V. Abdy was decided. In fact in that case Day J. stated the rule 
for contracts in language that was scarcely felicitous. He said: 
‘The general rule is that the validity and incidents of a contract 
must he determined by the law of the place where it is entered 

into.’* 
Uxioci J Formalities. In the chapter on contracts we have seen that a 

actus said contract is formally valid if it is made in accordance with the 
formas formalities required either by the lex loci contractus or by the 

proper law. There is no adequate reason why the same rules 
should not apply to the assignment of a chose in action. 

In Republica de Guatemala v. Nune-zp- Scrutton L.J., agreeing 
on this point with Greer J., decided against the claim of Nunez 
on a second ground. He said: 

‘A contract void in the place where it is made, by reason of the 
omission of formalities required by the law of that place, is void else- 
where.’3 

There is no need to add anything to the criticism already 
directed against this rigid view that the lex loci is the exclusive 
determinant,"^ except perhaps to ask this question—Is the 
assignment of an English debt made by an Englishman to his 
infant son to be regarded as void, merely because the instru¬ 
ment of transfer was executed at Istapa, without the local for¬ 
malities, while the parties were on a short visit to Guatemala.? 

Ltx situs In the same case Lawrence L.J. held that, since the debt was 
govern situated in England, its formal validity must be tested neither 

formaUties by the lex loci actus nor by the lex domicilii of the parties, but 
by English law as being the/(?a; JzVaj. 

L Italics supplied. ^ Supra, 
^ [1927]atp. 690. ♦ Supra, 
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analogy between a contract and an assign- Lsx &« 
ment is"justifiabled it is difficult to appreciate why the estab- “^ovem 
lished rule that refers the essential or material validity of a essentials 
contract to the proper law should not apply to the transfer 
inter vivos of a chose in action. Yet a certain confusion of mind 
appears to distinguish the few authorities that have had to 
deal with the matter. A relevant decision is In re Anziani.^ 

A married woman, domiciled in Italy, being entitled to certain 
moneys under a settlement drafted in the English language and form 
and the trustees of which were persons resident in the United Kingdom, 
made a voluntary assignment in Rome of part of the settlement funds 
to two trustees, both of whom resided in London. The assignment was 
void by Italian law since it did not comply with a requirement of the 
civil code, but the significant fact to observe is that this requirement 
was regarded by Italian law not as a mere matter of form, but as an 
essential element of the assignment.^ 

Thus the issue related to the essential validity of the assign¬ 
ment. Which law, Italian or English, was to govern this 
question of validity.? Maugham J. chose Italian law. Having 
regard to the authorities, no serious objection can be raised to 
this if he did so on the ground that Italian law was the proper 
law of the assignment and was therefore appropriate to govern 
essentials, though it would seem more rational that the validity 
of a disposition of an interest in a trust, created under and sub¬ 
ject to English law, should be tested by that law. The learned 
judge, however, chose Italian law as being the lex loci actus., 

and he based this decision upon the proposition of Scrutton L.J. 
in the Guatemalan case that the lex .loci contractus governs 
formalities. Whether Scrutton L.J. was right or wrong, it 
was certainly not justifiable to tear his statement from its 
context and to extend it to the different question of essentials. 
It is only where the lex loci contractus happens also to be the 
proper law that it is entitled to govern essentials. Too much 
stress, however, need not be laid upon the exact wording of the 
judgment, for it is not, perhaps, unreasonable to regard Italian 
law as having been the proper law of the assignment. 

It is impossible to remain uncritical of the judiciary after Unsstis- 
this perusal of the decisions in which the issue has been the 
validity and effect of assignments of debts. The impression authorities 
gained is that there has been a retrogression to the days when 
the private international law of contracts was still inchoate and 

' V. (i88i), 17 Q.B.D. 309, p. 493, note I. 

* [1930] I Ch. 407. 3 [193°] t Ch. at p. 418. 



THE LAW OF MOVABLES 496 

undeveloped, days when it was common to find statements 
which laid excessive stress upon the lex loci contractus. The 
authorities just considered appear to rule that the actual place 
where the assignment of a debt is effected determines the law 
by which all disputes concerning the transaction are governed. 
This no doubt is a workable principle, but is it convenient, or 
indeed is it consistent with other principles germane to the 
subject? Let us test it by an example. 

an Englishman, signs a contract at Lausanne by which he agrees 
to build an aeroplane at his Coventry works and to sell it to 5, another 
Englishman resident in London, for ^150,000. In these circumstances 
few would doubt that the capacity of the parties, the requisite formalities, 
and the validity and effect of the contract would be determinable by- 
English law, except that compliance with the Swiss formalities would 
be sufficient though not essential. The next day, in the course of his 
homeward journey, A signs a document in Paris by which he purports 
to assign to C, a domiciled Scotsman, the debt of 150,000 that will 
ultimately become due from B, 

Are we really to suppose that any dispute concerning the 
assignment is to be governed by French law? Is the fortuitous 
place of execution so significant? If A becomes involved in 
difficulties both with B and with C, difficulties that may 
possibly arise from the same event, is his legal position to be 
determined at one angle by English law and at another by the 
law of France ? The suggestion is surely the negation of logic 
and common sense, and.one that can scarcely survive the test of 
experience. 

(j8) Questions dependent upon the nature of the right assigned. 
The assignment of a debt may raise a question that cannot 
be answered without considering the legal effect of the trans¬ 
action to which the debt owes its origin. In such a case it is 
imperative, if a satisfactory solution is desired, to be guided 
exclusively by the proper law of that transaction. Suppose, for 
example, to take an Illinois case, that: 

employed by B in Indiana, makes in Illinois an assignment to C 
of all the wages earned or to be earned by him under his contract of 
employment. By the law of Indiana the assignment of future wages is 
prohibited, by the law of Illinois it is permissible. Is the purported 
assignment of the future wages effective?^ 

In this case has purported to assign a certain right of 

^ Coleman v. American Sheet and Tin Plate Co, (1936), lU. App. 542; Gheat- 
ham, Cases on ConJUct of Laws (3rd ed.), p. 631. 
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property. It is necessary, therefore, to examine the nature and 
attributes of this right, and for this purpose to refer back to the 
legal system under which it has arisen. Neither its content 
nor its characteristics can be altered merely because it has been 
the subject of a later transaction that in certain respects is 
subject to a foreign system of law. Such questions as whether 
the assignment is voidable for fraud or unenforceable for lack 
of a written memorandum are no doubt determinable by the 
law of Illinois, but the primary and fundamental question, 
whether the subject-matter is even capable of assignment, 
falls to be determined by the law of Indiana, the proper law of 
the contract of employment. 

The proper law of the transaction under which a debt arose wjut w 
is also the only satisfactory legal system by which to determine 
the ranking of competing claimants where the creditor has priorW® ° 
made more than one assignment. A true question of priorities 
arises where there have been two or more valid assignments, 
the ranking of which is doubtful. This was not the case in 
Republica de Guatemala v. Nunez, since each of the successive 
assignments was for different reasons invalid. The assignment 
to Nunez was held to be void on several grounds, and a later 
assignment made to the Republic by Cabrera during his im¬ 
prisonment in .1921 was rejected by the court on the ground of 
duress. In the result, therefore, the money deposited with the 
bank passed to the creditors of Cabrera.^ A question of priori¬ 
ties, however, was raised in Kelly v. Selwynd' where the facts Kiiiy v. 

were these: sa-uyn 

By an assignment executed in 1891 in New York, where he was 
then domiciled, X assigned to his wife his interest in certain English 
trust funds. Notice was not given to the trustees until twelve years later, 
since none was required by the law of New York. In 1894 JT assigned 
the same interest to the plaintiff by a deed executed in England. Im¬ 
mediate notice of this was given to the trustees. 

It was held that the plaintiff ranked first, since the rights of the Proper Uw 
claimant fell to be regulated by English law. Warrington J. 
said: assigruneat 

4^1 j . ... governs 
The ground upon which I decide it is that, the fund here being an 

English trust fund and this being the court which the testator may have 
contemplated as the court which would have administered that trust 
fund, the order in which the parties are to be held entitled to the trust 

^ Republica de Guatemala v. Nunez (1926), 95 L.J. (K.B.) 955. 
^ 2 Ch. 117; also in Le Feuvre v. Sullivan (1855), 10 Moo. P.C. i. 
825106 Kk 
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fund must be regulated by the law of the court which is administering 

that fund.’* 

In an earlier passage the learned judge stressed the fact that he 
was ‘administering an English trust fund, constituted by an 
English testator who may be taken to have made his will with 
the English law in his mind’.^ The exact ratio decidendi is 
perhaps doubtful. The somewhat ambiguous language of the 
learned judge leaves it a little doubtful whether he chose 
English law as being the lex fori, or the lex situs or the proper 
law of the debt. According to Westlake^ and Scrutton L.Jf he 
treated the issue as one for the lex fori. It is submitted, however, 
that the decisive factor in the mind of the judge, if his language 
is considered as a whole, was that the subject-matter of the 
assignment consisted of a trust fund, the proper law of which 
was English law.s 

This view, that the proper law of the assigned debt is deci¬ 
sive in a question of competing assignees, is approved by some 
English writers^ and it prevails in German, Swiss and Scan¬ 
dinavian laws.7 This law also decides whether notice of an 
assignment must be given to the debtor or whether the assignee 
takes subject to equities. A possible objection to the claim of 
the proper law of the debt to govern priorities is the general 
rule that, in the administration of an estate by the court, as, for 
instance, upon bankruptcy or intestacy, the priority of creditors 
is determined by the lex fori.^ But assignees of a debt stand on 
a different footing from creditors in this respect. Where the 
bankruptcy court administers the English assets, the whole of 
which are under its control, chaos would result if, instead of 
adopting the English method of distribution among all credi¬ 
tors, whether foreign or not, it were required to incorporate 
other methods recognized by alien laws with which some of the 
debts might be connected. But equal chaos results if the lex 
fori, as such, is allowed to regulate the priority of assignees. 
If in Kelly v. Selwyn action had been brought by A’s wife in 
New York, a judgment given according to the lex fori would 
have been in her favour. If the plaintiff had then sued in Eng¬ 
land, judgment would have been for him, not for the wife. 

^ Ibid., at p. 122. ^ Ibid., at p. 121. ^ Westlake, s. 152. 
^ Repuhlica de Guatemala n. i K.B. 669. 
^ Morris, Cases on Prwate International Law (3rd ed.), pp. 341—2. 
® Dicey, p. 5 57; Wolff, p. 538; Graveson prefers th& lex situs, op. cit., p. 254; 

also Scbmittlioff, The English Conflict of Laws (2nd ed.), pp. 209—10. 
^ Wolff, p. 538. ® /»/m, pp. 528-9. 
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Confronted with this conflict, the English court, being in 
control of a trust that was subject to English law, would not 
unnaturally prefer its own view of the respective rights of the 
parties. The dominating fact is, of course, that a dispute between 
competing assignees must of necessity be referred to one arbiter 
and to one only. This may be the lex situs of the debt or the 
proper law of the debt, as here advocated, but it cannot be that 
variable quantity, the lex fori. 

(fif/Involuntary assignments. 

The problem that affects private international law in the Camish- 

case of the involuntary assignment of a debt, as for instance 
where a customer’s credit balance at a bank is vested by legisla¬ 
tion in a custodian of enemy property,^ is best illustrated by 
the process known as garnishment in England and by arrest¬ 
ment in Scotland and many other countries. This is a process by 
which a judgment creditor attaches a sum of money that is 
due to the judgment debtor from a third party, called the 
garnishee. If the necessary proceedings are taken the court may 
order that the garnishee shall pay the money direct to the 
judgment creditor. 

In purely domestic proceedings, where the parties and the Garnish- 

relevant transactions are connected solely with England, the ““‘rned 
garnishee is, of course, effectively discharged from further-by the 

liability once he has paid the judgment creditor. The position, 
however, is not so straightforward in a case containing a 
foreign element, for a garnishee, having already complied with 
an order made in one country, will remain liable to pay his 
debt a second time if he is sued by the judgment debtor in a 
foreign court which refuses to recognize the validity of the 
order.2 A debt is an' item of property, the title to which is 
transferred by a garnishee order from one person to another, 
and the view taken by the English authorities is that such an 
order should be respected in other countries if, and only if, it 
has been made by the court of the country in which the debt is 
notionally situated, that is, the country where the debtor resides 
and therefore where effective proceedings for recovery of pay¬ 
ment can be instituted.^ The discharge from further liability 

I See e.g. Arab Bank Ltd. v. Barclays Bank {Dominion, Colonial and Overseas), 

[1954] A.C. 495- / 
^ Martin'Sf, Nadely \i<^o€\ 2 K.B. 26. 
3 In re United Railways of the Havana and Regia Warehouses Ltd., [i960] 

CK. 52, at p. 88. 
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that will be granted to him by the lex situs if he observes the 
order and pays the judgment creditor should be a good dis¬ 
charge everywhere. The leading case is Swiss Bank Corpora¬ 
tion V. Boemische Industrial Bank! 

The plaintiffs had recovered judgment for a large sum of money 
against the defendants, a company carrying on business exclusively in 
Czechoslovakia. The defendants kept an account at a London bank 
where their balance was over £gyOOO. The plaintiffs issued a garnishee 
summons against the bank. 

It was objected that to make a garnishee order in these circum¬ 
stances would be inequitable, since the bank, if sued later in 
Czechoslovakia, would probably be ordered to pay the sum 
over again to the defendants. The Court of Appeal nevertheless 
made the order in the confident belief that, having been made 
in the country where the debt was normally and properly 
recoverable, its validity and effect would not be repudiated in 
Czechoslovakia. 

The lex situs of the debt which it is sought to attach deter¬ 
mines, not only the question of jurisdiction, but also the effect 
of the garnishment as regards third parties. If, for example, an 
involuntary assignment occurs after a voluntary assignment 
has already been made, the lex situs determines whether the 
rights of the voluntary assignee have been postponed or de¬ 
feated; if the involuntary assignment occurs first, the lex situs 
determines what rights, if any, the voluntary assignee has 
acquired. A question of priorities arose in the case of In re 
Queensland Mercantile and Agency Co.d' the facts of which were 
as follows: 

The Union Bank of Australia held debentures issued by the Queens¬ 
land Company charging the shares in that company that were not fully 
paid up. The bank was domiciled in England and the company in 
Queensland. After the capital had been called up, but before it was paid 
by the shareholders, who thus became debtors of the company, the X 
Company, domiciled in Scotland, began an action for negligence in 
Scotland against the Queensland Company, and immediately issued the 
Scottish process of arrestment against numerous shareholders who were 
domiciled in Scotland. The effect of this process according to Scottish 
law was to prevent the shareholders, pending a decision in the action of 
negligence, from paying the calls to the company. 

The question that fell to be decided was whether the Union Bank, 
as debenture-holders, were entitled to be paid first out of the unpaid 

' [1923] I K.B. 673. 
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shares, according to the law of England and of Queensland, or whether 
the X Company, in accordance with the law of Scotland, had a prior 
right over the shares to the extent of the damages that they might be 
awarded in the action of negligence. 

A question of priorities between two assignees was thus raised. 
The Union Bank contended that the question fell to be 
decided by the law of Queensland, since the Queensland 
Company was a creditor in respect of the unpaid shares and 
any assignment by it must be tested by the law of its domicil. 
North J., however, applied Scottish law. His reasoning was 
that since the debtors were resident in Scotland and therefore 
the unpaid calls which formed the subject-matter of the assign¬ 
ments were situated in that country, the assignments must rank 
in the order prescribed by Scottish law. He assimilated choses in 
action to tangible movables, asserting that an assignment of the 
latter class of property is governed by the lex situs. 

It must finally be observed that whatever may be the proper Procedural 
law to govern the effect of an assignment, whether voluntary 
or involuntary, it is subject to the overriding rule that the bythe/e* 
fori governs all matters of procedure. This may have an impor-'f®^' 
tant bearing upon the assignment of a debt. Suppose, for in¬ 
stance, that 

a Frenchman assigns by way of charge to another Frenchman a sum of 
money due from a French debtor, the assignment being made in France 
and according to the law of that country. 

According to the rules of private international law, the assign¬ 
ment has universal validity. According to English domestic 
law, the assignment is valid, but the assignee cannot recover the 
money unless he makes the assignor a party to the action against 
the debtor. If this rule as to joinder of parties is to be regarded 
as a procedural rule for the purposes of private international 
law, a question which will be discussed later, ^ it must be obeyed 
in an, action brought in England notwithstanding that it is not 
recognized by French law. 

\/{f) Negotiable instruments^ 

If a transfer of a negotiable instrument has been made Nature 
abroad and its validity is disputed in an English action, the 
court is confronted with a problem of choice of law. What 
the choice should be depends upon the manner in which the 

^ Seepp. 694 et seqq. 
^ See Falconbridge, (2nd ed.), pp. 34i-'57‘ 
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problem is analysed. It may be regarded as raising a question of 
form or interpretation to be governed by the Bills of Exchange 
Act, 1882; or as the transfer of a chattel, in which case the 
lex situs will be applicable; or as an assignment of a contractual 
right and therefore subject to the proper law of the contract. 
Koechlin v. Kestenhaum,^ the latest decision on the matter 
definitely treats the question as one of form or interpretation 
and the doubt whether the Court of Appeal did not reach this 
conclusion by reading too much into the earlier authorities is 
one that can be resolved only by the House of Lords. 

Trend of The cascs which were decided before the Bills of Exchange 
befOTe°Bi£ appear to show, on the whole, that the question was deter- 

of Ei- mined by that system of law which regulates the original con- 
c ange Act q£ maker or the acceptor, according as the instrument 

was a promissory note or a bill of exchange. On principle 
this would seem to be the correct solution, and it is the one 

suggested in the analogous case of debts.^ It 
‘®was supported by Lush J. with great cogency in Label v. 

Tucker? A bill, which was drawn, accepted and payable in 
England, had been indorsed in France, and in an action 
brought here by the indorsee against the acceptor, the question 
was whether the validity of the indorsement fell to be deter¬ 
mined by English or by French law. The decision was in 
favour of English law. 

‘Now,’ said Lush J., ‘the contract on which the present defendant, 
the acceptor, is sued, was made in England. The contract which the 
drawer proposes is this; He says: “Pay a certain sum at a certain date to 
my order.” The acceptor makes this contract his own by putting his 
name as acceptor, and his contract, if expanded in words, is: “I under¬ 
take at the maturity of the bill to pay to the person who shall be the 
holder under an indorsement from you, the payee, made according to 
the law merchant.” How can that contract of the acceptor be varied by 
the circumstance that the indorsement is made in a country where the 
law is different from the law of England ?’‘f 

Later he added: 

So here, the contract of the acceptor, having been made in England, 
must be governed by the English law. It would be anomalous to say 
that a contract made in this country could be affected by the circulation 

’ [’^937] t K.B. 899; pp. 505-7. 
^ <S'a/>n2, pp. 496-9. 

A ■^^'^‘^'^''■■7“rii?r(i867),L.R.3dJ.B.77.Tothesameeffectwas£)^/aCitfK- 
V. Razfi o/.ff»^/W (i83i), 2 B. & Ad. 385. 

^ Lebel V. Tucker, supra, at p. 84. 
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and negotiation in a foreign country* of the instrument by which the 
contract is constituted.’^ 

This case dealt with an inland bill,^ but there were others Foreign 
decided before the Bills of Exchange Act which applied the 
same principle to the negotiation of foreign bills A 

This principle^ that the transfer of a negotiable instrument Law 
was governed by the ‘proper law’ of the acceptance or making, 
was abandoned for foreign bills by the majority of the Court of v. De m 
Common Pleas in the case of Bradlaugh v. De Rin^^ where 

a bill of exchange, which had been drawn in France and accepted by 
defendant in England, was negotiated by a blank indorsement made in 
France. 

Assuming that the indorsement was formally invalid by French 
law, the majority of the court held that the acceptor was free 
from liability, on the ground, it is generally said, that the in¬ 
dorsement of a foreign bill is governed by the law of the place 
not where the bill is accepted, but where the indorsement is 
madeA The case was reversed by the Exchequer Chamber,^ 
but simply on a question of fact, for it appeared that the indorse¬ 
ment was valid even by French law. 

It may be said, then, that except for the judgment of the Provisions 
Court of Common Pleas in Bradlaugh v. De Rin the stream of 
authority down to the Bills of Exchange Act, 1882, shows a Exchange 
marked tendency to determine the validity of an indorsement 
by the -law which governs the original contract of the acceptor 
or maker. 

The relevant sections of the Bills of Exchange Act are as 
follows: 

‘72. Where a bill drawn in one country is negotiated, accepted or pay¬ 
able in another, the rights, duties, and liabilities of the parties 
thereto are determined as follows: 

(I) The validity of a bill as regards requisites in form is determined 

^ Ibid., at pp. 85-86. 
^ i.e. one both drawn and payable within the British Isles, or drawn within the 

British Isles upon some person resident there. Any other bill is a foreign bill; Bills 
of Exchange Act, 18 8 2, s. 4- 

3 Trimhey v. Fignier (1834), i Bing. N.C. 151; In re Marseilles Extension Co. 
(1885), 30 Ch.D. 598. 

^ (1868), L.R. 3 C.P. 538, Montague Smith J. dissenting: 
^ Westlake, s. 228; Sargant L.J. in Koechlin et Cie sf. Kestenbaum^ [^9^7] 

I K.B. 889, at p. 898. The truth would appear to be that French law was applied 
because the bill was in France. 

^ (i87o),L.R. 5C.P. 473. 
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by the law of the place of issue, and the validity as regards 
requisites in form of the supervening contracts, such as accep¬ 
tance or indorsement or acceptance supra protest, is determined 
by the law of the place where such contract was made. Pro¬ 
vided that— 

{a) Where a bill is issued out of the United Kingdom, it is not 
invalid by reason only that it is not stamped in accordance 
with the law of the place of issue.* 

{b) Where a bill issued out of the United Kingdom conforms 
as regards requisites in form to the law of the United King¬ 
dom, it may, for the purpose of enforcing payment there¬ 
of, be treated as valid between all persons who negotiate 
hold, or become parties to it in the United Kingdom. ’ 

Subject to the provisions of this Act, the interpretation of the 
drawing, indorsement, acceptance, or acceptance supra protest 
of a bill is determined by the law of the place where such con¬ 
tract is made.’ 

Effect of The question, now is whether these sections are concerned 

c^e w of transfer at all, and whether it is possible 
to ascertain from them the legal system that determines the 
validity and effect of an indorsement, or of a delivery, of a 
negotiable instrument. 

have been only three- relevant cases since the Act ^ 
(The first of these was Alcock v. Smith.^ 

Alcock V. 

Smith 
Alcock V. Smith. A bill of exchange, drawn by and upon English 

firms, and papble m England to the order of X, was indorsed and 
delivered in Norway by Xto T. While in the hands of Fit was seized 
y a judgrnent creditor in Norway, and in the due course of Norwegian 

law was ultimately sold by public auction to Z. Owing to facts which 
have been omitted from the above statement, Z had no title to the bill 
by English law, but according to Norwegian law the property duly 
pas^d to hiin as a result of the sale. In the action subsequently brought 
m England, it was held that the effect of the transactions in Norway 
must be governed by Norwegian law, and therefore that the title 

wh.vbt Finance Act, 1933, s. 42, that a bill of exchange 
01- payable, outside the United 

&ngdom shah not be inv^d by r^son only that it is not stamped in accordance 
with the kw for the time being in force rekting to stamp duties. Such bill may be 

ewdence on payment of the proper duties and penalties under the 

nf T ^ designed to give effect to the convention 
on btamp Laws, 1930; see Cmd. 4594. 

2 K Austrian Bank, [1904] 
2 K.B. 870; [1905] I K.B. 677; Koechlin^. Kestenbaum, Uozo\ i K.B. 616 
reversed, [1927] i K.B. 889. ’ L V /J ^ 

^ Supra. 
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acquired thereunder by Z must prevail over one which by English law '' * 
would have been stronger. 

The judgments paid little heed to the statutory provisionsj but 
in general adopted the view that Norwegian law applied because 
it was the lex loci actus, Romer J.^ indeed^ held that the word 
interpretation in sub-section (2) was wide enough to cover the 

‘legal effect’ of a contract and that therefore statutory effect had 
been given to the principle of the lex loci actus. In the Court of 
Appeal, however, no reliance was placed upon the Act. 

The facts of the second case, Embiricos v. Anglo-Austrian Emhirkos 
Bank^^ were these: v,Angh- 

Austrian 

ETTtbiricos v. Anglo'-Austrian Bank. A chec|ue on a London bank was 
drawn in Romania in favour of the plaintiffs, who specially indorsed it 
there to a firm in London and placed it in an envelope addressed to that 
firm. The cheque was stolen from the envelope in Romania by a clerk 
of tie plaintiffs. Three days later the cheque, bearing an indorsement 
which purported to be that of the London firm but which was in fact a 
forgery, was presented for payment at a bank in Vienna. The Vienna 
bank cashed the cheque in good faith, indorsed it to the defendants, 
who were their London agents, and the latter collected the amount 
from the bank upon which the cheque was drawn. Plaintiffs then sued 
defendants in damages for conversion. The Austrian law was that, not¬ 
withstanding the theft and forgery, the Viennese bank acquired a good 
title to the cheque. Judgment for defendants. 

In this case the title which was acquired under the law of the 
country where the instrument was situated at the time of the 
transaction was upheld by the English court. 

Again Austrian law was chosen as being the lex loci actus LitUe 
(though perhaps what was in the mind of the court was the|[“^i“^ 
lex hm, since this necessarily coincided with the lex loci actus),^ yZingt- 
and again the judgments attributed only triSing importance 
to the Act. Romer L.J. thought that section 72 (2) recognized 
the^ lex loci actus as being applicable to the matter, an opinion 
which Walton J. was prepared to share if ‘interpretation’ 
includes ‘legal effect’. Vaughan Williams L.J. was not clear 
that the sub-section covered the case, but according to Stirling 
L.J. its applicability was worthy of serious consideration. 

Section 72, which, it will be observed, was only a secondary Decisive 
consideration in these two decisions, played, however, a deci-^“‘” 
sive part in Koechlin v. Kestenbaum,^ which is the most recent y°Keam- 
case on the subject. 

* [1904] 2K.B. 870; [1905] I K.B. 677. Supra, 
^ [1927] I K.B. 616; reversed, [1927] i K.B. 899, 
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In that case a bill of exchange was drawn in France by X upon the 
defendants in London to the order of Ty who was X’s father. It was 
acceptedj payable in London, by the defendants. The bill was indorsed 
not by the payee, I] but by T, and was then transferred for value to the 
plaintiffs in France. X’s indorsement was affixed on behalf of, and with 
the authority of, T. Upon presentment the defendants refused payment 
on the ground that the bill did not bear the signature of T by way of 
indorsement. 

English law requires that a bill payable to order shall be indorsed by 
the payee, or by an agent who expressly sigmperpro the payee. French 
law, however, permits a valid indorsement to be made by an agent in 
his own name, provided that he so acts with the authority of the payee. 

Therefore, whether the plaintiffs were entitled to payment depended 
upon whether the validity of the indorsement was to be determined by 
English or by French law. 

Rowlatt JA held that the indorsement was governed by 
English law, but his decision was reversed by the Court of 
Appeal.2 

Bankes L.J. held that the proper law to govern the validity 
of a transfer had been definitely settled by the Bills of Ex¬ 
change Act, section 72, in favour of the lex loci actus, '^a his 
opinion this legal system was deliberately applied by the Court 
of Appeal in the Embiricos Case long after the passing of the 
Act. The bill, he said, was drawn and indorsed in France in a 
form recognized by French law, and therefore it became valid 
in England by virtue of sub-section (i) of section 72.^ 

Sargant L.J. agreed, the essence of his judgment being con¬ 
tained in the following words: 

Tn my judgment the question whether this bill could properly be 
indorsed in the name of the payee only, or could rightly be indorsed by 
the son in his own name, if he had authority in fact to do so, is purely a 
question of form and is therefore covered in terms by s. 72, sub-s. (i); 
but if it is not covered by that sub-section it is covered by sub-s. (2), in 
view of the very wide effect of the decision in Embiricos v. Jnglo- 
Austrian Bank. ... If the indorsement in fact made is, according to the 
law of the place where it is made, sufficient to give a title to the indorsee, 
it appears to me that by the express terms of the Act the indorsee is 
entitled to sue. The effect is not to increase the liabilities of the ac¬ 
ceptor, but rnerely to enlarge the methods by which the right to enforce 
those liabilities can be transferred by the person originally entitled to 
them to some subsequent indorsee.’ 

Avory J, expressed his agreement with the reasons thus given. 
This case is a definite authority in favour of the lex loci actus 

' [1927] I K.B. 616. 2 [1927] I K.B. 889. 3 Supra, pp, 503-^4. 
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though it is remarkable that it attributes to the judges who 
decided Embiricos v. Anglo-Austrian Bank a confidence in 
the applicability of the Bills of Exchange Act that is not very 
apparent from their judgments. 

In finally stating the law with regard to the transfer of Summary 
negotiable instruments we must first deal with the separate and 
special case of an inland bill of exchange. 

An ‘inland bilk is one which is both drawn and payable inland 
within the British Isles, or one which is drawn within 
British Isles upon some person resident there.^ It is expressly 
provided by the Bills of Exchange Act, 1882,^ that when such 
a bill is indorsed in a foreign country, the indorsement shall, 
as regards the payer, be interpreted according to the law of 
the United Kingdom. This confirms the decision in Lebel v. 
Tucker^ and means that the acceptor of an inland as contrasted 
with a foreign bill is liable only to holders who claim under an 
indorsement valid by English law. The enactment, however, is 
expressly confined to the liability of the payer. 

Secondly, we must contrast the transfer of a foreign bill, i.e. Foreign 
one which does not satisfy the definition given in the preceding 
paragraph. The rule here is that whether a transfer is valid or 
not is determined by the law of the place where the transfer is 
effected, i.e., in the words of the Act, ‘where such contract is 
made’.'^ This rule applies equally to a promissory note and 
to a cheque.5 The position was thus stated by Sargant L.J. in 
Koechlin v. Kestenbaumi^ 

‘The decision of the Court of Common Pleas [in Bradlaugh v. Be 
RirP~\ drew a marked distinction between a foreign bill, such as was 
there in question, and an inland bill, such as was being dealt with in 
Lebel v. Tucker^ and it seems to me that the Legislature in 1882 
adopted that view, and drew the marked distinction which had been 
thus recognized. , . . The result was that any one dealing with a foreign 
bill of exchange was in a less certain position than a person dealing with 
an inland bill, because in the case of an indorsement abroad on a foreign 
bill he might find substituted for the person to whom he was originally 
liable as acceptor, not merely a person to whom the transfer would have 
been good if made in England, but a person to whom the transfer by 

^ Bills of Exchange Act, 1882, s. 4. * S. 72 (2) proviso. 

3 (1867), L.R. 3 Q.B. 77; p. 502. 
Bills of Exchange Act, 1882, s. 72 (i) (2); Embiricos v, Anglo-Austrian 

[1904] 2 K.B. 870; [1905] I K.B. 677;ifAi?riv.4S';w'z/i, [1892] I Ch. 238; 

Koechlin'^ AKestenb A 
5 Embiricos Y. Anglo-Austrian Bank, supra, ^ [1927] i K.B. at p. 898. 
7 iS’a/n?, p. 503. ^ p. 502. 
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indorsement would be good if made according to the law of the country 
in which it was made. That is rendered perfectly clear by s. 72, sub-ss 
(i) and (2), of the Act. The matter was carried probably further than 
was contemplated by the actual language of the sub-sections by the 
decision in Embiricos v. Anglo-Austrian Bank.' 

The result of this distinction is scarcely satisfactory to the 
commercial world, but it certainly shows how important it is 
that as wide a unification as possible of the internal laws relat¬ 
ing to negotiable instruments should be effected. 

(r) Shares 

Importance A share of stock is intimately connected with the place 
where "^^ere the issuing company has its residence, since the general 

register rule is that it can be effectively transferred only by a substitu- 
tion of the name of the transferee for that of the transferor in the 
register of shareholders. This register is normally kept by the 
company at its principal place of business, though there may 
be branch registers in other countries for the purpose of record- 
ing transactions that are effected there.^ Despite the fact that 
a share is generally represented by a certificate which may be 
pledged and otherwise dealt with as a document of value, it 
still remains true that by English law entry on the register 
constitutes, and. alone constitutes, legal ownership. The rule of 
private international law is that shares are deemed to be situated 
in the country where they can be effectively dealt with as 
between the shareholder and the company. In other words, 
shares which are transferable only by an entry in the register are 
deemed to^ be situated in the country where the register or 
branch register is kept.^ If a company keeps registers in two or 
more countries, in any of which transfers may be registered, the 
question where any particular shares are situated depends 
upon the country in which according to the ordinary course of 
business the transfer would be registered.^ 

' For instance, the Companies Act, 1948, s. 119, provides that an English 
ornpMy may ^ eep a branch register (called a dominion register) in any of Her 

Majesty s dominions for members there resident. No transaction affecting shares 
so registered must be registered in any other register; s. 120 (4). 

IU\ Tr American Investment Trust v. British Tobacco Co. {Austra- 
^’'925] A.C. 371; Erie Beach Co. v. 

Lv. ^ 

A.C ^4^' of Ontario v. Blonde and Others, [1947] 
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A question of choice of law may arise with regard to a trans¬ 
fer of shares. Foreign companies, for instance, frequently issue 
certificates which, according to the legal system that governs 
the incorporation of the company, can be transferred in such a 
manner that, even prior to registration, the transferee acquires, 
as against the transferor, both the legal and the equitable title 
to the shares. If, in such a case, the certificate is transferred in a 
county other than that in which the register of shareholders is 
kept, it becomes important to ascertain”the country whose law 
will determine the validity and effect of the transfer. 

English law is not doubtful in this matter. The effect of Ruk where 
such a transfer may require consideration from two entirely 
different aspects, namely, first, its effect as against the company, 
and secondly, its effect as regards the parties to the transfer and 
persons claiming under them. 

Questions of the first type are determined by the lex situs of Effect of 

the shares. transfer as 
against the 

Ify for instance, the certificates of a company incorporated in New 
York have been transferred in England, New York law must decide 
whether the mode in which the transfer has been effected entitles the 
transferee to be registered as a shareholder. The corporate rights of the 
transferee depend entirely upon that law. 

^The second type of question, on the other hand, is deter- Effect of 

mined by the proper law of the transaction, which in practically 
all cases will be the law of the place where the certificate has 
been delivered. 

‘On principle the transfer of the certificate is governed by the lex 
situs of the certificate at the material time, and the transfer of the shares 
is governed by the /ex situs of the shares, and consequently if the 
certificate is transferred in country X, and the share registry office is 
situated in country X, the law of X may give to the transferee of the 
certificate the property in the certificate (jus in re) and a right to 
registration as shareholder (jus ad rem)^ but the enforcement of his right 
to registration as shareholder and the vesting in him of the title to the 
share (jus in re) are subject to the law of 

^ Thus, to take the illustration of the New York company 
given above, the question whether the transferee is entitled by 
virtue of the transaction to retain the certificates as against the 
transferor must be determined by English law. If English law 
decides in favour of the transferee, then, whether he can demand 
to be registered as a shareholder is a matter for American law, 

/ Falconbridgej op. cit., pp, 590-1. 
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Colonial The authority for these rules is Colonial Bank v. Cady} 
Bank V. 

Cady The executors of a deceased Englishman, owner of certain American 
railroad shares, who desired to be registered as owners in the books of 
the company, sent the certificates to London brokers for transmission to 
America. Upon the request of the brokers the executors signed the 
certificates in blank. The brokers deposited the certificates with the 
Colonial Bank as security for a debt, and later became bankrupt. 

The question whether the deposit conferred a legal title upon 
the bank depended upon whether the transaction was to be 
governed by English or by American law. By English law no 
title passed, but by American law the delivery of the certificates 
operated to vest in the bank both the legal and the equitable 
ownership of the shares. It was held that, as the deposit was 
made in England, its effect must be determined by English law. 

T agree,’ said Lord Herschell, ‘that the question, what is necessary 
or effectual to transfer the shares in such a company, or to perfect the 
title to them, must be answered by a reference to the law of the State 
of New York. But I think that the rights arising out of a transaction 
entered into by parties in this country, whether, for example, it operated 
to effect a binding sale or pledge as against the owner of the shares, must 
be determined by the law prevailing here.’^ 

In the court below, Bowen L.J. sim 
terse felicity: 

plified the problem with 

‘The key to this case is whether the defendants [the bank] have a 
right to hold these pieces of paper, these certificates. What the effect 
upon their ulterior rights in America would be, if we were to declare 
that they were entitled to these pieces of paper, is another question.’^ 

0 UNIVERSAL ASSIGNMENTS OF MOVABLES 

BANKRUPTCY^ 

I. Jurisdiction of English courts 

Two Two conditions must be satisfied before an English court 
Msentiiis can exercise bankruptcy jurisdiction over a person: first, the 

person must have committed an ‘act of bankruptcy’ within 
the meaning of the Bankruptcy Act, 1914; and secondly, he 
must be a ‘debtor’ as defined by the same statute. 

' (i8go), 15 App. Cas. 267; in the Court of Appeal, sub nom. Williams v. 
(1888), L.R. 38 CLD. 388. 

* 15 App. Cas. atp. 283. 3 (1888), 38 Ch.D.atp. 408. 
For a more detailed account of this topic see Blom-Cooper, Bankruptcy in 

Prwate International Law. 
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It is not within our province to enumerate the eight facts any i* Act 

one of which constitutes an act of bankruDtcVj but it is in- 
structiye to notice that some of them comprise acts which may ^ ^ 
occur in a foreign country. Thus it is enacted that a debtor 
commits an act of bankruptcy in the following cases: 

(a) If in England or elsewhere he makes an assignment of his property 
to a trustee for the benefit of his creditors generally. 

(^) If in England or elsewhere he makes a fraudulent conveyance of his 
property. 

(rj If in England or elsewhere he makes any conveyance which is void 
as a fraudulent preference. 

{d) If he departs out of England^ or^ being out of England^ he remains 
out of England^ or departs from his dwelling-house or otherwise 
absents himself with intent to defeat or delay his creditors,^ 

With regard to the first of these acts, however, it has been held 
that^an assignment of property made by a domiciled foreigner 
in his own country and which is intended to operate according 
to the law of that country is not an act of bankruptcy within the 
meaning of the statute.^ 

The definition of the term ‘debtor’ in connexion with bank- 2. Debtor 
ruptcy was considerably widened by the Bankruptcy Act, 
1913,3 in a section which has been reproduced in the present 
Act.'^ Before 19^3 held that the existing bankruptcy 
legislation was applicable only to British subjects, or to 
foreigners who, by residence in the country, brought them¬ 
selves within the allegiance of the Crown,^ Legislation is prima 
facie tepitorial, and it was therefore established that bank¬ 
ruptcy jurisdiction could not be invoked against a foreigner 
unless the act of bankruptcy had been committed personally 
by him^ in England.^ The result was that a foreign merchant 
who, without ever coming to England, carried on a branch of 
his^ business here through an agent, was immune from the 
jurisdiction.^ The law, however, was altered by the statute of 
1913, and the rule since then has been that a foreign national 
domiciled abroad may be susceptible to English proceedings 

^ Bankruptcy Act, 1914,3. i (i). Italics supplied. 
2 Ex parte Crispin (1873), L.R. 8 Ch, 374, 380; Cooke v, Charles J, Vogeler 

O., [1901] A.C. 102;/» [1936] Ck 622. 
^ 3 & 4 Geo. V, c. 34, s. 8. ^ Bankruptcy Act, 1914, s. i (2). 
^ Ex parte Crispin (1873), L.R. 8 Ck 374; Ex parte Blain (1879), L.R. 12 

CkD. 522;/;»!? [1892] 2 Q.B. 263. 
^ Ex parte Biainysupray aX 
^ Cooke y. Charles ji,FogelerCo,yli^oi\AXl,ioz, 
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even in respect of an act of bankruptcy committed abroad, as 
for example by remaining out of England with intent to defeat 
his creditors^ The relevant section of the present Act provides 
that the expression 'a debtor' includes any person, whether a 
British subject or not, who at the time when any act of bank- 
ruptcy was committed by him. 

Bank- (a) was personally present in England; or 
ruptcy Act, Ordinarily resided or had a place of residence in England; or 

^ {c) was carrying on business in England, personally or by means of an 
agent or manager; or 

{d) was a member of a firm or partnership which carried on a business 
in England,^ 

Bank- A debtor who has traded in England is deemed to be ‘carrying 
a business in England’ even after he has left the country, 

restricts Until all debts due in respect of the trading have been 
proceedings 3 

by creditors .,1 , , 1 , , . 

it Will be observed that this enactment, if it stood alone, 
would enable bankruptcy proceedings to be taken against a 
foreigner who committed an act of bankruptcy while on a 
merely transient visit to this country. Proceedings might also 
be taken if a foreigner, who happened to have a place of 
residence in England, were to commit, an act of bankruptcy 
abroad. But since it would be undesirable to assume jurisdic¬ 
tion in such cases, the definition of debtor has been qualified 
by section 4 (i) (d). This section distinguishes bankruptcy 
proceedings initiated by the debtor himself from those initiated 
by a creditor, and it imposes further conditions applicable to 
the latter case only. It provides that: 

A creditor shall not be entitled to present a bankruptcy petition 
against a debtor unless the debtor is domiciled in England, or within 

the last year has ordinarily resided or had a dwelling-house or place of 
business in England, or (except in the case of a person domiciled in Scot¬ 
land or Northern Ireland or a firm or partnership having its principal 
place of business in one of those two countries) has carried on business in 
England personally op by means of an agent or manager, or (except as 
aforesaid)^ is, or^ within the last year has been, a member of a firm or 
partnership which has carried on business in England by means of a 
partner, agent or manager.^ 

\TAeopMle v. Soliciior-Generai, A.C. i%6. On this case see Blom- 
Cooper, op cit, pp. 72 et seqq. 

^ Bankruptcy Act, 1914, s. I (2). 
3 TkeopMle v. Solicitor-General^ supra. 
^ Bankruptcy Act, 1914, s. 4 (i) (d). 
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The relation between sections i (2) and 4 (i) (Y) seems reason¬ 
ably clear A Having first ascertained that the person against 
whom the jurisdiction is invoked is a 'debtor’ within the mean¬ 
ing of the earlier section, the creditor must then have regard to 
the qualifications of that section introduced by 4 (i) (d), 

A foreigner, for instance, not engaged in business, who fraudulently 
preferred one of his creditors while on a visit to London, would be im¬ 
mune from the bankruptcy jurisdiction of the English court, unless he 
was domiciled in England or within the last year had ordinarily resided 
in that country. 

Again, a Scottish merchant, even though covered by section i (2) 
because trading in England through an agent, would be equally im¬ 
mune in the absence of an English domicil or residence. 

The jurisdiction of the court is, however, wider when it is Debtor’s 
the debtor himself who initiates proceedings by the presenta- 
tion of a bankruptcy petition. Such a petition is in itself an act 
of bankruptcy,2 and nothing more is required to found juris¬ 
diction than that the petitioner should be a 'debtor’ within the 
meaning of section i (2). 

If the above conditions have been satisfied, the English Bank- 

court is not deprived of jurisdiction merely because bankruptcy , 
proceedings have been initiated in a foreign country.^ The abroafn?^ 
Court of Bankruptcy has a discretion to refuse jurisdiction if an to 
inequitable use is being made of the English statute,4 but the yTlsdlttion 
existence of similar proceedings abroad is not of itself a valid 
reason for a refusal to exercise jurisdiction here. Jurisdiction, 
however, will be refused where an adjudication would be use¬ 
less and embarrassing, as, for instance, where proceedings have 
been started abroad and there are no assets in England.^ The 
principle that English jurisdiction is not ousted by the mere 
existence of foreign proceedings would seem to apply, not only 
where the debtor himself has set the foreign court in motion, 
but also where the creditors have started proceedings abroad; 
though it must be observed that Warrington L. J. has suggested 
that there is a stronger ground for the ouster in the latter caseA 

The matter just discussed brings us to the vexed question of Concurrent 
concurrent bankruptcies.^ It is a matter of common occurrence 

^ ruptcies 

^ As to the interaction of the statutory provisions see 12 M.L.R. 462 et seqq. 
(Dr. K. Lipstein). ^ Bankruptcy Act, 1914, s. i (i) (/). 

3 In re McCulloch (1880), 14 Ch.D. 716; In re a Debtor, [^922] 2 Ch. 470; 
In re a Debtor, [1929] i Ch. 362, 370. 

^ In re McCulloch, supra, at p. 719. ^ In re Robinson (r 88 3), 22 Ch.D, 816. 
^ In re a Debtor, [1922] 2 Ch. at p. 474. 2 3^^ Westlake, pp. 162-71. 

826106 L i 
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for a debtor to be made bankrupt in more countries than one 

and when this happens it is clear that there must inevitably 

ensue not only considerable injustice and confusion, but also 

undue expense. The law of bankruptcy varies in different 

countries. Thus debts provable in one country may not be ad¬ 

missible of claim in another, the rules dealing with priority of 

creditors may differ, there may be no common agreement as 

to the date when the bankruptcy of a debtor is deemed to 

commence, and what constitutes an act of bankruptcy in one 

country may be innocuous in another. Quite apart from these 

differences in the substantive law of the various territorial 

systems, the inconveniences of co-existing bankruptcies are 

patent. The bankrupt, for instance, at his pleasure can remove 

his property and arrange for its distribution in one particular 

country, so that creditors will be compelled to calculate 

whether it is more advantageous to proceed in this or in that 
forum. I 

Three It is virtually impossible to prevent the initiation of bank- 

pos“ proceedings in various countries, for there is invariably 
event of an Overriding territorial rule that proceedings may be taken 

““Tank! against a debtor in given circumstances, but the real problem is 

ruptcies whether the different administrative bodies should co-operate 

with each other. The question arises when an application is 

made to an English court for the stay of proceedings in Eng¬ 

land on the ground that similar proceedings have been started 

abroad. In such a case there are three possible solutions 

(a) Submission to the forum of the domicil. 

Q have consistently advocated the doctrine of the unity 
the .nit; of bankruptcy. ^ 

ruptcy As the bankruptcy has in view an adjustment of the claims of a 
number of creditors, it is possible only at one place, namely, at the 
domicil of the debtor. . . .’3 ^ 

Another rule’, said Fry L.J.,4 ‘which has been suggested is this, that 
every forum shall yield to forum of the domicil, that the forum 
ot every foreign country, every country not of the domicil, shall act 
only as accessory and in aid of tht forum of the domicil. That, it is said, 
xs thtforum^ concursus., to which all persons who are interested in the 
administration of the estate are bound to.have recourse.’ 

V. Rensen {New York), cited Piggott, 

^ (1890), 24 Q.B.D. 640, atp. 648, Fry L.T. 
3 Savigny, s. 374, transl. Guthrie, p. 209. ^ / J 
^ In re Artola Hermanos, supra, 
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Under such a system the administrator in the country of the 
domicil would seek the co-operation of administrators in every 
other countr}'5 so that the assets wherever situated would be 
removed to the domiicil, where creditors of all countries would 
have to appear. Such co-operation, which was formerly recog¬ 
nized on the Continent, is not common at the present dayA 
The obvious objection to it is that the domicil may not be the 
place where the debtor has carried on his main business or 
where his assets are mostly situated. 

The doctrine of unity is certainly no part of English law. 
Though the theoretical convenience of submitting to the forum 
of the domicil has been judicially admitted,^ there is not 
a single case in which the court has stayed bankruptcy pro¬ 
ceedings in England on that ground alone. There is, no doubt, 
jurisdiction to do so, but it is a jurisdiction wTich will not be 
exercised unless there is some other weighty reason, such as the 
absence of assets in England, for taking so drastic a step. On 
the other hand, the court has a general jurisdiction to sanction 
an agreement betw^een an English and a foreign trustee in 
bankruptcy, providing for the pooling of all assets and for their 
rateable distribution between the English and foreign creditors.^ 

Again, the Bankruptcy Act, 1914, provides that all British 
courts, wherever situated, shall act in aid of and be auxiliary to 
each other.^ If one British court requests the aid of another, the 
latter may exercise such jurisdiction as either court could exer¬ 
cise in its own country with regard to similar matters. 

(<5) Submission to the country in which proceedings are first started. 

This rule of priority, which is that proceedings later in time 
must be used merely to assist the distribution of the estate by 
the administrator first appointed, has been described as the 
only logical conclusion to be drawn from the existing practicCjS 
but it has found no favour with English judges.^ If there is to 
be one principal administration, it ought to be either in the 
place where the assets are chiefly situated, or, in the case of a 
trader, in the place where the debtor has his chief business 
establishment, neither of which facts may be true of the 
country in which proceedings are first started. 

^ Westlake, p. 163. 
In re Artola Htrmanos, supra, 

3 In re F.Macfadyen ^ S. 122. 
. ^ Foreign Judgments . 

^ In re Artola Hermanos (1890), 20 Q.B.D. 640, at p. 649. 

Unity 
of bank¬ 
ruptcy not 
recognized 
in England 

[h) Doc¬ 
trine of 
priority 
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(c) Separate independent bankruptcies in each jurisdiction, 

(c)Doctnne This IS the principle to which English law is committed, 
piuraiit'v court, if oncc put in motion, administers such assets as 

' are situated in England according to the rules set out in the 
Bankruptcy Act, without regard to administrations that may 
be in progress in other countries, though it recognizes the 
claims of all creditors, foreign as well as English.^ This does not 
mean, however, that the status of a foreign trustee in bank¬ 
ruptcy is disregarded. Though English law neglects the doc¬ 
trine of unity it recognizes the doctrine of universality, that is, 
as we shall see below, it admits that the title of a foreign trustee 
extends to such movables of the debtor as are found in England, 
provided that no bankruptcy proceedings have been begun 
within the jurisdiction. 

Winding-up of foreign companies. It is convenient here to con¬ 
sider the jurisdiction of English courts to wind up foreign 
companies.^ 

Difficulties Normally there can be no question of a foreign company 
^'from being wound up in England, for its extinction, no less than its 

dissolution birth, is a matter solely for the law of the country in which it 

compInS incorporated. Once dissolved according to this law it 

necessarily becomes a non-existent person in the eyes of the 

common law. As such, it can no longer sue or be sued or wound 

up, it cannot acquire rights or incur liabilities, and such assets 

as it possesses in England pass to the Crown as bona vacantia? 
These disabilities, the inevitable consequences of inexistence, 

became of great importance after the Bolshevik revolution of 

1917, for many of the Russian companies, particularly banking 

corporations, which had suffered dissolution and the confisca¬ 

tion of their assets at the hands of the Soviet authorities, con¬ 

tinued to transact business at their branches In England. Such 

a branch represented what Maugham J. once expressively de¬ 
scribed as, 

a submerged wreck floating on the ocean of commerce’.'^ 

So also in the case of concurrent liquidations of a company. Although the 
court will as far as practicable act as ancillary to the main liquidation, it will never 
give up the forensic rules which govern the conduct of its own liquidation’, In re 

English, Scottish, and Australian Chartered Bank, [1893] 3 Ch. 385, 391, fer 
Vaughan Williams J.; In re Suidair International Airways Ltd., [1951] Ch. 165. 

^ This.discussion owes much to the following articles written by Mr. Michael 
Mann: 15 M.L.R. 479-83; 18 M.L.R. 8-32; iiM.L.R. 95-96; xI.lA C.L.Q. 
689-92:4/. y c.i.g. 226-8. 'i i 

5 In re Wells {Sir Thomas spencer), 

* In re Russian Bank for Foreign Trade, 7 
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At common law, debts due to or from the branch were 
irrecoverable, since it had no locus standi in the courts; its 
assets were neither distributable by a liquidator among credh 
tors nor liable in respect even of transactions effected in Eng¬ 
land after and perhaps in ignorance of the dissolution, though 
the agent who had acted for this non-existent principal would 
no doubt be personally liable. 

The cure for these ills, however, is to be found in the statutory 

provisions of the Companies Act, 1948, which govern the 
winding-up of unregistered companies. The section now in foreign ^ 

force, i.e. section 399 (5) (A), provides that any unregistered 
company may be wound up at the discretion of the court, if the 
company is dissolved, or has ceased to carry on business, or 
is carrying on business only for the purpose of winding up its 
affairs.^ The expression ‘unregistered company’ includes inter 
alia ‘any partnership, whether limited or not, any association 
and any company’, but not, of course, a company registered in 
the United Kingdom or a limited partnership registered in 
England or Northern Ireland.^ The expression is thus given a 
comprehensive meaning, and it includes ‘countless cases of 
partnerships, associations and companies which are merely 
names for groups of individuals and which are not corporations 
at air .3 It does not refer in terms to foreign corporations, but 
nevertheless it is well settled that they may be wound up under 
the statutory provisions.^ The Act expressly provides that an 
unregistered company may be wound up if it is dissolved^^ 
since these words have been construed as equivalent to has 
been dissolved^^ it follows that the English branch of a Russian 
bank dissolved many years ago is subject to this particular 
jurisdiction of the High Court upon the petition either of the 
branch itself or of a creditor. 

In order to invoke the jurisdiction conferred by section 

399 (5) (^) necessary to show that the 
dissolved company had established a definite branch or place 
of business in England.^ Since the object of the section is to 

^ TKe corresponding section in the Act of 1929 was 338 (i) {£). 
^ Companies Act, 1948, s. 398. 
^ Russian ^ English Bank v. Baring Bros, ^ Co., [1936] A.C. 405, 432, per 

Lord Russell of KiUowen. 
^ In re Commercial Bank of Boutk Australia, [1892] 2 Ch. 204. 
^ Companies Act, 1948, s. 399 (5) (A). 
^ Re Family Endowment Society (1870), L.R. 5 Ch. 118, 136. 
^ Banque des Marchands de Moscou y. Kindersley, [1951] Ch. 1121 In re Azoff-^ 

Don Commercial Bank, [1954] Ch. 315. 
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provide machinery whereby any assets found in the country 
may be collected and distributed among the creditors, it follows 
that the existence of such assets, which at any rate implies the 
carrying-on of business in some sense of the term, is sufficient 
to justify the making of a winding-up order. 

The difficulties caused by the revolutionary legislation in 
Russia prompted the insertion of an additional section in the 
Companies Act, 1929, which now appears as section 400 in 
the Act of 1948.1 It is to this effect; 

Where a company incorporated outside Great Britain which has 
been carrying on business in Great Britain ceases to carry on business 
in Great Britain, it may be wound up as an unregistered company under 

this part of the Act, notwithstanding that it has been dissolved or other¬ 
wise ceased to exist as a company under or by virtue of the laws of the 
country under which it was incorporated. 

The prevalent view is that the section merely confirms a juris¬ 
diction that has long existed and removes any possible doubts 
as to its exercise in the case of such associations as the Russian 
banks.^ In particular, its reference to ‘carrying on business’ in 
Great Britain imposes no limitation upon the general jurisdic¬ 
tion conferred by section 399 (5) (A).3 In effect the words only 
Indicate that some assets upon which a winding-up order can 
operate must be found in Great Britain. 

_ This spectacle of winding-up an extinct entity is bound to 
disturb the logician. He may justifiably ask several questions. 
How can you liquidate a body that has already been annihilated, 
unless it has been expressly reanimated by the Act, which is not 
in fact the caseSince all the assets of a dissolved corporation 
pass to the Crown as bona vacantia^ what remains to be dis¬ 
tributed among the creditors.? Who are the creditors, what are 
the debts, for it is well settled that debts due to or from a 
corporation are extinguished on its dissolution In the leading 
case of Russian and English Bank v. Baring Brothers Cf Co.^ 
the House of Lords by a bare majority^ surmounted these 
difficulties by holding that a dissolved company is implicitly 

' The corresponding section in the Act of 1929 was 338 (2). 
^ Rusnan ^ English Bankv. Baring Bros, tlf C«., [1936] A.C. 405, at p. 424, 

per Lord Atkm. y j -r j r t t. 

3 Banque des Marckands de Moscou v. Kindersley, [1951] Ch. 112, 131. 
r 1 RBlackstone’s Commentaries, p. 484, cited in In re Eigginson ^ Dean, 
[1899] I Q.B. 325, 330. 

' [1936} A.C. 405. 
* Lords Blanesburgh, Atkin, and Macmillan. 
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revivified by the Act for winding-up purposes. In the "vords of 
Lord Atkin A 

‘The legislature has provided that a dissolved foreign corporation 
may be wound up in accordance with the provisions of the Companies 
Act. The provisions of the Companies Act as to winding-up are oiiiy 
applicable to corporations which are in existence. Are w^e to say that 
the legislative enactment is completely futile: or is there another solu¬ 
tion? My Lords^ I think that we are entitled to imply^ indeed I think 
it is a necessary implication, that the dissolved foreign company is to be 
wound up as though it had not been dissolved^ and therefore continued 

in existence.’ 

Thus, the consequences normally flowing from the dissolu- Effector 
tion of a company are disregarded in the English liquidation. 
The company is an existing person, the liquidator may bring 
actions on its behalf^ and its assets do not pass to the Crowm as 
bona vacantia^ until the claims of creditors have been satisfied.^ 
The doctrine or pretence of revivification, in fact, means that 
the dissolution, but the dissolution alone, is to be ignored.^ The 
results caused solely by the dissolution are reversed. Thus, for 
example, a creditor may prove for a debt which is recoverable 
and therefore situated in England, but not for one which is 
situated in Russia and which has for some reason such as 
illegality or confiscation been extinguished by Russian law.^ In 
such a case the annihilation of the debt is not due solely to the 
dissolution of the corporate debtor. 

The provision in the Act of 1948, that a company may be Disposal 
wound up notwithstanding its dissolution in the country of its 
incorporation, necessarily implies the recognition of the other 
statutory provisions relating to winding-up, including that 
which directs that the surplus assets of a dissolved company 
shall be distributed among hhe persons entitled theretokj In 
the case of a foreign company, therefore, it must be ascertained 
whether the law under which it was incorporated recognizes 
the existence of any such persons and if this is found to be the 
case their rights must be satisfied before the Crown can estab¬ 
lish its claim to the surplus as bona vacantia? 

^ Ibid., at p. 427. ^ Italics supplied. 
3 Russian ^ English Bank v. Baring Bros. & Co., [1936] A.C. 405. 
^ In re Azoff-Don Commercial Bank, [1954] Ck. 315. 
5 /. effC.Tg. 691. 

^ Re Banquedes Marc hands deMoscou (No. 2), [19 54] ^ W.L.R. 1108; [1954] 
2 All E.R. 746. 

^ Companies Act, 1948, s. 265. 
^ In re Banque des Marchands de Moscou {^Koufeischesky), [i95^3 Ck. 182, 
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Recovery A qucstioti upon which. two judges have differed^ is whether 

dissoiifdon debts alleged to have been contracted in the interregnum be- 
debts tween the dissolution of the company and the order for winding- 

up can rank for payment, since the logical difficulty again arises 
that the non-existent company was at that time incapable of 
entering into binding transactions. It is respectfully submitted 
that Wynn-Parry J. has reached the correct solution by carry¬ 
ing the doctrine of revivification to its logical conclusion and 
holding that the dissolution of the company before the creation 
of the debt must be ignored.^ In an earlier case, however, which 
was not brought to the notice of the learned judge, Vaisey J. 
had reached the opposite conclusion.^ 

J Effect in England of a foreizn adjudication in bankruptcy 

Effect In considering the extent to which a foreign adjudication 
°^mp'erid some analogous process) operates in England it is necessary 

statutes to noticc that adjudications in Scotland,'^ Northern Irelands 
and Eire^ stand in a somewhat different position from those in 
other countries. The title of a trustee appointed in any one of 
these three countries extends not only to the movables of the 
debtor but also to his immovables, no matter where they may be 
situated. 

Extmt With regard to adjudications in other countries, the question 
is whether the status of a foreign trustee is so far recognized by 

title English law that he acquires a title to the bankrupt’s property 
in England. Does the assignment of the bankrupt’s property 
which has been made to the trustee by the foreign law under 
which he has been appointed entitle him to the English prop¬ 
erty, or is it necessary that there should be an independent 
adjudication in this country.? The laws of England and of the 
United States of America differ on this matter. 

American The doctrine of territoriality prevails generally in America. 
This is that an assignment under a state insolvency law operates 
only upon property within that state, so that the title acquired 

^ Vaisey J. in Re Banque des Marchands de Moscou, Wilenkin v. The Liqui¬ 

dator, [1952] I All E.R. 1269; Wynn-Parry J. in In re Russian Commercial 
and Industrial Bank, [1955] Ch. 148. 

A In re Russian Commercial and Industrial Bank, supra. 

3 Re Banque des Marchands de Moscou, Wilenkin v. The Liquidator, [1952] 
I All E.R. 1269. 

Bankruptcy (Scodand) Act 1913, s. 97. 
5 Bankruptcy and Insolvency (Ireland) Act, 1857, ss. 267, 268. 
* The Act cited in note 5 supra stiU applies to Eire. 
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by the trustee is of no avail against creditors who attach property 
under the law of another state w^here it is actually situated A 

The English courts, on the other hand, have consistently English 
applied the doctrine of universality^ according to which they JioctnlTlf 
hold that all movable property, no matter where it may be univer- 
situated at the time of the assignment by the foreign law, passes 
to the trustee.^ Thus the trustee can recover movables, includ¬ 
ing choses in action^ found in England, and his title is not dis¬ 
placed if a creditor, after commencement of the bankruptcy, 
attaches property of the bankrupt by process of law in Eng¬ 
land. This doctrine is of ancient origin. In Solomons v. RosSy^Q) . 
in 1764, 

X & Co., Dutch merchants, were declared bankrupt on 2 January 
and T was appointed curator of their property by the Chamber of 
Desolate Estates in Amsterdam. Previously, on 20 December, Z, an 
English creditor of X & Co., had attached ,^15200 in the hands of A 

which was due from X to X& Co. In March Z obtained judgment by 
default on the attachment, whereupon a writ of execution was issued 
against A. Being unable to pay, A gave Z a promissory note for the 
amount of the judgment. In proceedings brought by the curator, T, 
it was held that A must pay the [yyioo to T, and that the execution 
creditor, Z, must surrender the promissory note to A, 

It was emphasized in the judgment, at least in one report of 
the case,^ that Dutch law, in the event of a Dutch bankruptcy^, 
permitted foreign creditors to share the assets equally with 
local creditors. It is not certain, therefore, that the English 
court would follow the decision if the trustee were appointed 
in a country such as Argentina where there is discrimination 
against foreign creditors.^ 

The courts, however, have not accepted the suggestion made 
in the decision that the title of the foreign trustee overrides 
encumbrances already acquired by third parties over property 
of the bankrupt situated in England. If, for instance, X obtains 
a garnishee order attaching a debt owed in England by A to B 

'^ Security Trust Co, v. Dodd Mead ^ Co. (Supreme Ct. U.S.A.), 1899; 
Lorenzen, p. 911. It has been doubted, however, whether this is true since the 
American Bankruptcy Act, 1898; Nadeimann in 59 Harvard L.R. 1027. 

2 Solomons v. Ross (1764), i H.BL 131 (N); JoIiettY. DepontMeu 
I H.BL 132 QiTji Alivon v. Furnival(1834), i C.M. k R. 277. 

3 I H.BL 131 (N). For a full account and an evaluation of the case see K. H. 
Nadeimann in 9 M.L.R. 154, who refers to another and a fuller report in Wallis’s 
Irish Chancery Reports 

^ The Irish report mentioned in the last note. 
5 9 M.L.R. 163 et seqq. 
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and B is later declared bankrupt abroad, the attachment ranks 
prior to the title of the foreign trusteed 

Tn each case the question will be whether the bankrupt could have 
assigned to the trustee at the date when the trustee’s title accrued, the 
debt or assets in question situated in England. 

Foreign Thc qucstioH that arises is—What is meant by a 'foreign 
trustee trustee’ ? The original rule probably was that, for the doctrine 

pointed in 01 Universality to apply, the trustee must be a person appointed 
domicilii of the bankrupt. The very principle, indeed, 

debtor isz upon which the doctrine was based found its justification in the 
party conception of domicil. The argument was that movable prop¬ 

erty, having no locality, was subject to the law of the owner’s 
domicil. Since a voluntary assignment valid according to the 
owner’s lex domicilii was supposed to be effective everywhere, it 
was said that an involuntary assignment under the bankruptcy 
laws of that domicil must of necessity be equally effective.^ 
The modern cases, however, establish that a foreign trustee 
need not derive his title from the lex domicilii of the bankrupt in 
order to substantiate his claim to English movables. Perhaps, 
all that can be said positively is that it is sufficient if the bank¬ 
rupt was ‘properly subject’^ to the jurisdiction of the courts of 
the country in which he has been made bankrupt, though it has 
been objected with some force that this is to beg the question.^ 
It may be that the possession by the bankrupt of assets in the 
country of adjudication will entitle the trustee to claim mov¬ 
ables in England.^ What is certain is that he will be able to do 
so if the bankrupt has been a party to the foreign proceedings 
in which the adjudication order was made.'7 In the case of 7;^ re 

0*^ \ J 

A domiciled Englishman, who was entitled to a reversionary interest 
in English money, was adjudicated bankrupt in New Zealand in pro¬ 
ceedings to which he was a party. By an oversight, the reversionary 

^ Galbraith v. Grlmshaw, [1910] A.C. 508; Singer Co. v. Fry (1915), 84 
L.J. (K.B.) 2025. Anantapadmanabhaswami v. Official Receiver of Secunderabad.. 
[1933] A.C. 394. 

^ Galbraith v. Grimshaw, supra, at p. 511, per Lord Loreburn. 
^ Story, s. 404. 4 Dicey, p. 703, Rule 144. 
5 Biom-Cooper, op, cit., p. 91. ^ Ibid., p. 92. 
7 Davidson (1873), L.R. r 5 Eq. 383; In re Lawson^s Trusts, [1896] 

I In re Anderson,i K.B. 896; 7;^ (19x6), 86 L.J. (Ch.) 
62; Bergerem v. Marshiic^zi), 151 L.T. 264. For the abandonment of the theory 
that bankruptcy in the debtor’s domicil was essential see Raeburn in 26 B.T.B.LL. 

xSpetseqq. V[l9ll] I K.B. 896. 
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interest was not disclosed in the New Zealand proceedings. Six years 
later the debtor was declared bankrupt in England. 

It was held that the New Zealand trustee^, despite the fact that 
he was not appointed in the bankrupt's domicil, was entitled to 
the reversionary interest as against the English trustee. 

‘Therefore, I think/ said Phillimore J., ‘upon principle and authority, 
that the adjudication in New Zealand, being a valid adjudication ac¬ 
cording to the law of New Zealand, passed the right to movable prop¬ 
erty of the bankrupt in any country to his official assignee in bankruptcy 
in New Zealand. If he had not been a party to the adjudication, if it 
had been made against him in his absence, other considerations might 
very well have applied.’ 

The principle of universality does not apply to immovables, English 
but the English court may, in the exercise of its discretionary 
jurisdiction, permit a foreign curator or trustee to sell land 
situated in England for the benefit of the bankrupt owner’s 
creditors.^ 

y(^ Effect of an 

The Bankruptcy Act, 1914,^ provides that the property of a 
bankrupFupuna^uHTcallo^^ pass to his trustee in bank¬ 
ruptcy, and by a later section^ 'property’ is made to include: 

‘Money, goods, things in action, land, and every description of 
property whether real or personal and whether situate in England or 
elsewhere, . . 

With regard to the effect of such an adjudication in Scotland Effect in 

and Ireland, it is provided that any order made by an English 
Court of Bankruptcy shall be enforced in Scotland and Ireland ireUnd 
(including now Eire) in the same manner in all respects as if 
the order had been made by the Court requireddo enforce itd 

Quite apart from the special cases of Scotland and Ireland, EiFect 
it will be noticed that the Act expressly and deliberately attri- 
butes a very extensive effect to an English adjudication. Not 
only movables, but even immovables, belonging to the debtor, 
‘whether situate in England or elsewhere’, are to pass to the 
trustee. Despite the intention of the Act, however, it is obvious 
that a distinction must be drawn between countries forming 
part of the dominions of the Crown and other foreign countries. 

With regard to the former, the judicial view is that the British 

Bankruptcy Act is an imperial statute which operates to vest in ^ 

^ In re Koopermmy [1928] W.N. loi. ^ S. 53* 
3 S. 167. S. 121; S.R. O. 1923, No. 405, 
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the trustee all property that the debtor may own in any of the 
dominions of the Crown.i Notwithstanding the criticism of 
Westlake,2 this view would appear to represent the effect in 
law of the statute, for in theory, at any rate, it is undoubted that 
Parliament may pass an Act to bind all parts of the Empire 
subject, however, to the power of repeal given by the Statute of 
Westminster, 1931, to Dominion Parliaments. 

Brituh • question, however, is for the most part of academic 
foreign Interest as regards non-British foreign countries. Whatever 

countries may have been the intention of the Legislature in passing the 

Bankruptcy Act, it is clear that an English adjudication can¬ 
not of its own force have any effect upon property situated in 
say, France or Germany. The effect can be only that which is 
permitted by the local law. It is true that if the debtor is present 
in England he may be compelled to render his foreign property 
available for the creditors, since the Act expressly provides 

‘He shall execute such powers of attorney, conveyances, deeds, and 
instruments, and generally do all such acts and things in relation to his 
property ... as may be reasonably required by the . . . trustee.’3 

tor wh^rt- ^^vertheless there is one type of case in which the operation 
covers debt upon foreign property of an adjudication becomes of great 

liatet importance, and in which the theory that the Bank- 
account to ruptcy Act embraces property wherever situate demands con- 

^ creditor recovers payment abroad 
trom a d^tor who has previously been made bankrupt in 
England Can the English court make such a creditor disgorge 
what he has obtained.? It is clear that the court is powerless if 
toe creditor remains abroad, but what if he should be found in 
iingland.^ 

this connexion one rule is clearly established, namely, 
J/f that a creditor, whether an alien or a British subject, will not 

I be allowed to prove in the English bankruptcy for any further 
debts unless he brings into hotchpot what he has already re- 

A person who, after having proved under a foreign bankruptcy, 

^ (1880), L.R. 5 App. Cas. at p, 167. 
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claims to prove in a bankruptcy of the same debtors in England, may do 
soj but he must do so upon the terms of bringing in, for the purpose of 
dividend, the sum which he has received abroad. As was said by Lord 
Eldon,^ “It has been decided that a person cannot come in under an 
English commission without bringing into the common fund what 
he has received abroad”; and Lord Eldon goes on to point out, what is 
obviously the case, that a creditor, because he happened personally to 
be in England, would not be obliged to bring this sum into the common 
fund—he might keep it if he liked—he might ignore the English 
bankruptcy proceeding altogether if he pleased; but if he did not ignore 
it, if he sought to take advantage of it . . ., then, on the principle that 
he who asks for equity must do equity, he must bring into the common 
fund that which he had already received in respect of the obligations of 

the same debtors.’ 

So far the law is clear. The difficult question remains, how- position 
ever, whether a creditor who has obtained payment abroad, 
whether by action or not, and who does not seek to participate no part in 

in the English bankruptcy, can be made to disgorge what he English 
has recovered, on the ground that he has diminished the fund 
available for the general body of creditors. In the passage cited 
above Lord Cairns, ostensibly quoting Lord Eldon, intimated 
that no such action would lie against the creditor, but it is 
doubtful whether he correctly interpreted the view of Lord 
Eldon. That learned judge admitted that the creditor could not 
be compelled to prove in the English bankruptcy, but he went 
on to observe that whether the trustee could ‘by law in another 
form’ get the property out of the creditor’s hands was a different 
question. 

k There are three cases, all decided between 1791 and 1795^ sniv. 
I in which the"Tssue was raised. These are 6*/^ v. Worswick'? 

Hunter V, 'PottS'? and Phillips v. Hunter,^ 

[3^/ ^ domiciled Englishman, was adjudicated 
bankrupt at Lancaster, Sill being appointed trustee. Worswick, another 
domiciled Englishman, after and with full knowledge of the bankruptcy, 
made an affidavit before the Mayor of Lancaster of Jf’s indebtedness to 
him, and on the strength of this brought an action in the British West 
Indies against a person who held certain moneys of T, and recovered in 
full the debt which was due to him' from X. 

It was held that the trustee could recover the amount in an action 

for money had and received. 

^ SeikrigY. Davis (1814), 2 Dow. 230, 249. 
2 (1791), I H.BI. 665. 
^ (1795), 2 H.BI. 402. 

3 (1791), 4 T.R. 182. 
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Basis of the The greater part of Lord Loughborough’s judgment is 
tT^the occupied with showing that, since movable property is subject 
English to the lex domicilii of the owner, an adjudication made in the 

"""'of the country of that domicil embraces property in any part of the 
creditor world. This principle does not carry us far; for the problem is 

to discover the circumstances in which a creditor who has 
acted in disregard of it can be compelled to disgorge. Upon 
this, which is the sole issue of the case, the learned judge lays 
down a proposition which, he says, is too clear to require any 
discussion, namely, that a creditor, resident in England and 
therefore subject to the jurisdiction of the English court, cannot 
avail himself of a process which he has commenced in England 
so as to retain his debt against the trustee. 

The facts which make it difficult to extract a general prin¬ 
ciple from this decision are that the diligent creditor started his 
proceedings for recovery in England, and also that the place 
of final recovery was within the dominions of the Crown. The 
crucial factor was the English residence of the creditor. Had he 
been resident in the West Indies, Lord Loughborough clearly 
intimated that the trustee would have had no right of action. 

T do not wish to have it understood that it follows as a consequence 
from the opinion I am now giving (I rather think that the contrary 
would be the consequence of the reasoning I am now using) that a 

creditor in that country, not subject to the bankrupt laws nor affected 
by them, obtaining payment of his debt, and afterwards coming over to 
this country, would be liable to refund that debt.’ 

j .This seems to have been decided in Waring v. Knightd 
v/ In Hunter v. Potts^' 

Hunter v. the Creditor and the bankrupt were both resident in England. After the 
bankruptcy and with knowledge of it, the creditor instructed his 
attorney in America to attach the effects of the bankrupt in Rhode 
Island. The attorney attached in the regular way certain money in the 
hands of T which was due to the bankrupt, and later obtained in the 
Court of Common Pleas at Rhode Island judgment against the bank¬ 
rupt for ;^496. i2s. 9^., which sum he remitted to the creditor in 
England. 

The King’s Bench held that the trustee was entitled to recover this 
sum in an action for money had and received. 

Lord Kenyon, in delivering the judgment of the court, is at 
pains to demonstrate why the English adjudication must pass 

' See 2 H.Bl 413. 4 T*R. 182. 

■V 
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the property in Rhode Island to the trustee, but the true ground 
of the decision is indicated in the following sentence: 

‘‘For it must be remembered that during the progress of this business 
all these parties resided in England; that the defendant, knowing of the 
commission and of the assignment, in order to gain a priority, trans¬ 
mitted an affidavit to Rhode Island to obtain an attachment of the 
bankrupt’s property there, in violation of the rights of the rest of the 
creditors, which were then vested; but such an attempt cannot be sanc¬ 
tioned in a court of law.’ 

The head-note to the report of Phillips v. Hunter^ is as ?knups v. 

follows: Hunter 

0 j 4/^ ‘yf, i5, and C being partners in trade in England, A and B reside in All parties 

England and C goes to a foreign country for the purpose of managing ^ 
the concerns of the house in that country. D is also resident in England, 
where a debt is contracted by D to and C. Later, D becomes insol¬ 
vent, and C, knowing that D has stopped payment, and after a commis¬ 
sion of bankruptcy has in fact issued against D, attaches in the names of 
himself and his partners a debt due to D in the foreign country by legal 
process, and obtains payment of it under j udgment of a Court of j ustice 
of that country.’ 

On these facts the Exchequer Chamber held by six judgments 
to one, there being a trenchant dissenting judgment by Eyre 
C.J., that the English trustee was entitled to recover the money 
in an action against 5, and C for money had and received. 
The gist of the judgments of the majority is deducible from 
the following sentences 'P 

Tt must be remembered that . . . the bankrupts were English traders, 
that the defendants were partners in an English house, that the debt 
from the bankrupts to the defendants was contracted in England, that 
the bankrupts as well as the defendants wei'e resident in England, and 
that C, who must also be taken to be an English subject, went from this 
kingdom to America, for the special and temporary purpose of transact¬ 
ing business for the English house in which he continued to be a partner. 
All these facts appearing . . . this case must be argued as arising between 
English subjects upon English property. . . . When the debt, therefore, 
was contracted, all the parties were as much subject to the bankrupt 
laws as to the other laws of England under which they lived.’ 

In a later part of the judgment it is said that if a debtor's foreign 
property could be obtained by a creditor's going from hence for 
that purpose^ the result would be damaging to the credit of the 
debtor in England. 

^ (1795), 2 H.Bl. 402. ^ Ibid., at pp. 404-5. 
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True It is Submitted that the true principle deducible from the 

selm'^trbe S-Uthoritics is a very simple one, namely: Is the creditor subject 
whether to the English bankruptcy law or is he not? If he is subject 

subtecTto jurisdiction of the English Court of Bankruptcy, he is 
English liable to refund what he has recovered abroad; if not subject to 

j^u^^dicdon jurisdiction he is immune from liability, unless, of course, 
he seeks to prove in the bankruptcy^ But though the principle 
submitted is a simple one, its defect perhaps is the difficulty of 
defining with precision what is meant by subjection to the 
English bankruptcy jurisdiction. According to the doctrine of 
effectiveness, jurisdiction can in general be exercised against 
any person upon whom, owing to his presence in England, a 
writ of summons can be served. It may be asked, therefore, 
whether a creditor, who has obtained payment in full abroad of 
a debt due to him from an English bankrupt and who is at the 
moment in England, can be sued for refundment by the trustee 
on the ground that his presence here renders him amenable to 
the jurisdiction. This argument is untenable. It is bankruptcy 
jurisdiction, not jurisdiction in general, that has to be con¬ 
sidered. It is the time of receipt of payment, not the time of the 
action for refundment, that is material. If bankruptcy jurisdic¬ 
tion cannot be exercised against a debtor^ despite his presence 
in England, unless one of the conditions specified in section 4 
(i) {d) of the Act^ is true of him, it would seem to follow that 
the jurisdiction cannot be exercised against a creditor unless the 
same conditions are applicable to him at the time when he 
receives the payment. Logically, it is difficult to believe that 
the court possesses a wider jurisdiction over a creditor than over 
a debtor against whom an adjudication order is sought.^ 

4. Administration in bankruptcy 

Lex fori We havc already noticed that a foreigner is entitled to prove 
governs English bankruptcy even though the debt which he 

claims was contracted abroad. He is, however, in exactly the 
same position as English creditors with regard to all matters 
that concern the administration of the estate. The duty of the 
trustee is to distribute the estate among all creditors, whether 
English or foreign, but all questions arising in connexion with 

^ For the position in the Americas see Nadelmann, 96 Pennsylvania Law 
Review^ lyi 

^ Supra, p. 5 12. 
^ Blom-Cooper, op. cit., pp. 130 et seqq. For a general discussion of the 

question, see Dicey, pp. 693—6. 
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the distribution fall to be decided by English law as being the 

lex fori. The law which distributes the assets must necessarily 

regulate the manner and course of distribution. 

Thus, whether a debt is admissible of proof, ^ whether a Examples 

creditor of a partnership can prove against the separate estate 

of an individual partner,^ whether a foreign creditor who 

proves in the bankruptcy can be compelled to restore property 

which he has improperly obtained from the debtor,^ and ques¬ 

tions of priority of payment,'^ are all matters that must be 

governed by the lex fori.^ 

5. Discharge 

Since the effect of a discharge in bankruptcy is to free the 

debtor from liabilities incurred prior to the order of discharge, 

it is important to know whether a discharge in one country is an 

effective plea in another. Where must the order of discharge be 

made in order to have universal effect.? The answer that Eng¬ 

lish law makes to this question depends upon whether or not 

the order is made under the provisions of an imperial statute. 

If the bankruptcy occurs in England,^ Ireland^ or Scotland,® Effect of 

any order of discharge that is made prevails throughout the BritUh 

dominions of the Crown, no matter what may be the proper 

law of the transaction under which the cause of action arose.® 

‘Where the discharge,’ said Bovill C.J., ‘is created by the legislature 
or laws of a country which has a paramount j urisdiction over another 
country in which the debt or liability arose, or by the legislature or laws 
which govern the tribunal in which the question is to be decided, such 
a discharge may be effectual in both countries in the one case, or in pro¬ 
ceedings before the tribunal in the other case. This is only consistent 
with justice in the case of bankruptcy, as the debtor is thereby deprived 
of the whole of his property wherever it may be situate, subject to the 
special laws of any particular country which may be able to assert a 

jurisdiction over it.’'‘° 

* Ex parte Melboum (1870), L.R. 6 Ch. 64. 
* Brickzaoodw. Miller (1817), 3 Mer. 279; cp. In re Doetsch, [1896] 2 Ch. 

836. 
^ Ex parte Robertson (1875), L.R. 20 Eq. 733. 
* Thurbumv. Steward3 P.C.478. 
5 As to the difficulty of distinguishing between administration, i.e. procedure, 

and substance see Blom-Cooper, op. cit., pp. 141 et seqq. 

* Bankruptcy Act, 1914. 
Bankruptcy and Insolvency (Ireland) Act, 1857. 

^ Bankruptcy (Scotland) Act, 1913. ’ Dicey, p. 697. 

Ellis V. MHenry (1871), L.R. 6 C.P. 228, 234-5; and see the authorities 

there cited. 

82S106 M m 
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Effect of Where, however, no imperial statute is applicable, as, for 
‘'mlde'fn example, where a debtor is discharged in France, everything 

foreign depends upon the law that governs the obligations If the order 
countries (discharge is made under the proper law of the debt or other 

liability in question, it is effective in England if made under 
Discharge any Other law, it is ineffective in England^ A discharge by the 

male'undir a discharge everywhere. Thus in Gardiner v. 
the ‘proper HoU^htOn d 
law’ of the 

obligation It was pleaded to an action for money had and received that the debt 

was contracted in Victoria while the defendant was resident there, and 
that he was subsequently discharged from the debt under the insolvency 
laws of that colony. The replication to the plea was that when the debt 
was contracted the plaintiff was resident at Liverpool; and that defen¬ 
dant was now resident in England, and that the debt ought to have been 
paid in England. 

It was held that the replication showed no answer, for it ad¬ 
mitted that the contract was made in Victoria and it did not 
aver that the debt was payable only in England. In other 
words. It did not disprove that Victorian law was the proper 
law of the debt. ^ ^ 

That a discharge under some law other than the proper 
ifnotmade dcvoid of extra-territorial effect is well illustrated by 

under the Gibbs & Son V. SociSti Industrielled> ^ 
‘proper law* 

In that c^e the defendants, a French company, made a contract 
through their London broker for the purchase of copper from the 
plaintiffs, London merchants. The contract, besides being made in 
London, was expressed to be subject to the rules of the London Metal 
Exchange; delivery was to be at Liverpool; and payment was to be 
made in cash in London. It was therefore an English contract. In an 
action brought for non-acceptance of the copper, the defendants pleaded 

5 ff f judgment of a French court they had been pronounced to be 
m judicial liquidation. Assuming that by French law this pronounce- 
ment discharged the defendants from all liability under the contract, the 
question was whether it had the same effect in England so as to bar the 
plaintiffs right to sue here. 

The argument for the defendants was based on the French 
domici of the company. It was said that when a debtor is 
domiciled in a foreign country and made bankrupt there, then 

* Westlake, s. 240. 

3 P- 234 and authorities there cited. 

(.8o“f eV r“ S.B.D. J,9, SM v. Bu.h.... 

■ (.890). as 
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any rule of the foreign bankruptcy law which prevents actions 
from being maintained against the debtor is recognized in Eng¬ 
land. This argument did not prevail and judgment was entered 
for the plaintiffs. Lord Esher, after pointing out that a contract 
is governed by its proper law, dealt as follows with the conten¬ 
tion that the lex domicilii ought to be regarded:^ 

‘The law invoked is not a law of the country to which the contract 
belongs, or one by which the contracting parties can be taken to have 
agreed to be bound; it is the law of another country by which they have 
not agreed to be bound. As Lord Kenyon said in Smith v. Buchanan^ 

it is sought to bind the plaintiffs by a law with which they have nothing 
to do, and to which they have not given any assent either express or 

implied.’ 

SSIGNMENT ON MARRIAGE 

The problem that confronts us here is to ascertain what Problem 
system of law regulates the rights of a husband and wife in the 
movable property which either of them may possess at the time 
of marriage or may acquire afterwards. Important conse¬ 
quences may ensue according as this or that law is chosen. 
For instance, the result of choosing one particular legal system 
may be that the property of the wife passes entirely to the 
husband, as was substantially the case in England prior to 
1883. Again, if an Englishwoman marries a Dutchman and 
Dutch law is regarded as the governing system, it may be that 
the parties became subject to communaute des biens under which 
everything that belongs to either spouse at the time of marriage 
or that is acquired by either afterwards is owned by them 
jointly. They become co-owners of everything by the mere fact 
of marriage.3 

The primary rule is that the effect of marriage upon the Law of 
proprietary rights of the parties in movables is determined by 
the law of the husband's domicil.^ In the words of Lindley L.J.: governs 

Tt is not necessary to cite authorities to show that it is now settled 
that, according to international law as understood and administered in 
England, the effect of marriage upon the movable property of spouses 

/ 25 Q.B.D. at p. 406- 
^ (1800), I East 6. 
^ For a valuable summary of the different systems found in the world see 

Wolff, pp. 355-8. 
^ Sazverv. Skuie (1792), i Anstr. 63; Foote, p. 348; Story, s. 186; Dicey, 

Rule 185; Westlake, s. 36. 
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depends (in the absence of any contract) on the domicil of the husband 
in the English sense.’^ 

This statement, clear though it appears on the surface, raises 
two problems that, owing to the scarcity of authority, ’are by 
no means easy to solve. ’ ^ 

First, what is meant by ‘the law of the husband’s domicil’? 
Secondly, what is the effect if the law of the husband’s domicil 
is subsequently changed? 

j The prevalent view for many years was that the determining 
domicii’ ? domicil IS that which the husband possesses a/ the time of the 

marriage? On the whole it is an unobjectionable view, for in 
the vast majority of cases the parties retain the husband’s 
domicil immediately after the marriage. Nevertheless, a rule 
better calculated to function more justly and more conveni¬ 
ently in every case is one which selects the country of the 
intended matrimonial home. This is equivalent in the normal 
case to the domicil at the time of marriage, but its merit is 
that it meets the not unusual case where the parties intend to 
settle immediately after marriage in another country and in fact 
do so. The significant difference between these two views can¬ 
not be better illustrated than by the facts of the South African 
case, Frankel v. Commissioners of Inland Revenue 3 

If, whose domicil of origin was German, and IV, domiciled in 
Chechoslovakia, were married in Czechoslovakia in 1933. At the time 
of the marriage the parties had definitely agreed that they would leave 
Europe for good and settle permanently in the Transvaal at Johannes- 
burg._ They established their home in that city four months after the 
marriage. After working there for four years, H was appointed by his 
£rm director o^heir branch in Natal, whereupon he and ^established 
their home m Durban with the intention of remaining there perman¬ 
ently. Eleven years later, H died. According to the law of South Africa 

^e parties had married in community of property, but according to 
German law the doctrine of community was inapplicable. If South 
African law applied, as JVclaimed, death duties were not payable. The 
Appellate Division of the Supreme Court of South Africa held unani- 
mousiy that German law applied. 

It is questionable whether this decision is compatible with 

jjaaucs Martiriy Lousialan V, Loustalan, figool P 21 r 2-32 Fnr nn 
prevails of the application of this rule see In re Bettinson's Question, [19^56] Ch. 67. ^ 

O Westlake, s. 36; Foote, p. 348; Beale, p 1013; 

PP'oPPXk p ^'9. at p. 644./er Lord H'eTschell. " 

5 /is’ ‘ "f"'' ““ ■“ 

Domicil 
intended 

by the 
parties 
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the general principle adopted by English private international 
law. The principle is that the identity of the governing law 
must depend upon the intention of th^ parties. If they have 
expressed their intention in an ante-nuptial contract, such as a 
marriage settlement, cadit quaestio. The contract governs their 
proprietary rights not only in the chosen country, but also in 
any other country where they may later establish their matri¬ 
monial home.^ 

‘It is universally admitted’, said Lord Brampton, ‘that where, upon 
marriage, a marriage contract or settlement is made regulating the prop¬ 
erty of the spouses, such contract or settlement shall have effect given 
to its provisions wherever the spouses may afterwards be domiciled. 

Thus in Anstruther v. Adair^ it was held that a domiciled Scots¬ 
man, who was entitled under a Scottish marriage settlement 
to any property that his wife might obtain during coverture, 
had an absolute claim to a sum of money falling due to the wife 
in England, even though by English law he would have been 
liable in equity to execute a settlement of the money. 

The implicit intention of the parties is equally effective if, implicit 

though not expressed, it may be inferred by the court from the 
circumstances. In other words, the court gives effect to a tacit in prin- 

as well as to an express contract. An agreement by parties to 
establish the family home in a country other than the husband’s 
present domicil may well connote an implicit agreement that 
their mutual proprietary rights should be adjusted according 
to the law of the new country.^ Thus, in Jde Nicols v. CurBer^ 
the House of Lords recognized the validityTFanlmpTiat con¬ 
tractual obligation as no less binding than that of an express 
contract. It is no doubt true that a domicil cannot be acquired 
by intention alone, but as Nelson remarked over seventy years 
ago, to press this rule ‘so far in application as to hold that pro¬ 
prietary rights of this description must be determined by a law 

^ Anstruther y. (i 834), 2 My. & K. 513; Este v. Smyth (^1% 54), 18 Beav. 
112; Duncan v. Cannan (1854), 18 Beav, 128, In re Fitzgerald, [1904] 
I Ch. y,Montgomery v. Zarifi(1919), L.J.P.C. 20; De "Nkohy.Curlier, 
A.C. 21. 

^ De Nicols v. Curlier, supra, at p. 46. 
3 (1834), 2 My, & K. 513; and see In re Fitzgerald, [1904] i Ch. 573, 596. 
^ Story, para. 199. 
5 [1898] I Ch. 403; reversed, [1898] 2 Ch. 60; reversal reversed, [1900] 

A.C. 21. The facts of the case are given at pp. 48-49, supra; and see also p. 604, 
in/ra. It should be noticed that the House of Lords used the implicit obligation in 
the case before them to apply the law of the ante-nuptial domicil of the parties. 
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which both parties intend straightway to abandon, must it 
would seem, in many cases work great hardship’A * 

Implicit The possibility of inferring such a contract has now been 

by Roxburgh J. in In re Egertons Will Trusts! 
to be He there admits that an agreement to change the domicil 

sufficient followed by an actual change, may render the law of the new 

domicil applicable, provided that a common intention to em¬ 
brace this new law may be inferred. The importance of his 
judgment lies in the fact that, for the first time in England, the 
court has declared itself ready to oust the lex domicilii to which 
the husband was subject at the time of the marriage if an inten¬ 
tion to adopt the law of another domicil can be spelt out of the 
facts of a particular case. 

Tn_my judgment’, he said, ‘it is reasonably plain that there is a pre¬ 
sumption that the law of the husband’s domicil applies to a marriage, 
and that the presumption can be rebutted. It can certainly be rebutted’ 
by express contract and, in my judgment, it could also be rebutted by 
what is loosely called a tacit contract, if the circumstances warrant the 
inference of such a tacit contract.’^ 

But everything, he emphasized, must turn upon the precise facts 
of each case, including the reliability of the evidence by which 
the alleged agreement to change the domicil is supported and 
the length of time that may have elapsed before the fulfilment 
of that agreement. If there were such an agreement and if it 
were immediately put into effect, it would be comparatively 
easy to draw the^ inference that the parties intended the law 
of the new domicil to apply. But even in these favourable 
circumstances the inference would not necessarily be drawn. 

Take, for example, he said, ‘the case of two comparatively poor per¬ 
sons, one, the woman, having a few National Savings Certificates, and 
the man being a weekly wage earner. They both decide to emigrate to 
Australia. I can well believe that the court might think that that was 
enough in those circumstances to lead to the inference that they intended 
their proprietary rights (which at that stage were nugatory but which 
rnight thereafter become of great value) to be regulated from the begin¬ 
ning of their married life by the law of Australia. . . . However, take 
the case of an elderly widower who was a director of half a dozen com¬ 
panies in England and held shares and debentures and exchequer bonds 
and various things in England. He marries a young wife and, being ill 

and in need of a warm climate, agrees to leave immediately to take up his 

^ Private luternattonal Pawp. loy . 

^ [1956] Ch. 593; [1956] 2 AU E.R. 817; 33 B.Y.BJ.L. 345-7 (P. B. 
3 [1956] Ch 
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home in South Africa. I cannot imagine that any court would ever 
draw the inference from the mere fact that they had decided im¬ 
mediately to leave for South Africa to make it their permanent home, 
and did so, that he intended that all his proprietary rights should, as 
from the date of their marriage, be governed by the law of South 

Africa.’^ 

In view of the judgment in this case, the submission, that 
an agreement to settle in a new country after the marriage im¬ 
ports a common intention to subject the proprietary rights of 
the parties to the law of that country, is no longer tenable. Such 
an intention cannot be inferred unless warranted by the cir¬ 
cumstances associated with the agreement. In Egerton s Case 
itself the particular circumstances did not warrant the inference. 

The facts were these: 

On May 6th, 1932, the testator domiciled in England married a 
woman domiciled in France. He acquired a French domicil at some 
time after September, 1934, and retained it until his death. The ques¬ 
tion to be decided was whether his estate should be administered on the 
footing that he and his wife were subject to the French regime of 
community of property at the time of the marriage. 

In support of the contention that the law of France applied, 
since the parties had agreed before marriage to settle in that 
country, the wife swore the following affidavit, which was 

accepted by the court: 

‘Neither before nor at the time of my marriage to the testator, nor 
at any time afterwards, was there any discussion or express agreement 
between us as to community or separation of property. It was, however, 
agreed between us before marriage that as soon as possible we would 
settle in France and establish our permanent and only home there. We 
carried this intention into effect, and neither of us ever had a permanent 

home outside France after the date of our marriage.’ 

Roxburgh J. held that the agreement to change the domicil 
did not render the proprietary rights of the parties subject to 
French law. The equivocal nature of the agreement which 
contemplated no immediate change of home, but only one that 
should be effected ‘as soon as possible’; the long period that in 
fact elapsed before the new domicil was acquired; the lack of 
any evidence that the parties even appreciated the difference 
between the property regimes of the two countries, precluded 
the inference that in the minds of the parties the law of England 
was to be supplanted by that of France. On the other hand, it 

^ [1956] Ch. at p. 605. 
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is submitted that in FrankeTs Case the only reasonable intention 
to attribute to the parties was to sever all links with the German 
domicil of origin of the husband as quickly as possible. 

Stated in general termSj the present rule would seem to be 

this: 

The presumption is that the rights of married persons in each other’s 
movables are governed by the lex domiciln of the husband at the time 
of the marriage. This presumption may be rebutted by an express or 
implied agreement, made before marriage, that their rights shall be 
governed by the law of some other country in which they have already 
decided to establish their matrimonial home. Whether such an implied 
agreement is established depends upon the surrounding circumstances 

as a whole. 

What is the The dccisive factor then in fixing the law to govern the 
of ^^ghts of the parties in each other’s movables is the domicil of 

domicil.? the marriage, which, as we have seen, may be the domicil of the 
husband at the time of the marriage or that which the parties 
have expressly or implicitly agreed to acquire. But now a second 
question arises—What is the effect of a subsequent change of 
the marriage domicil ? Are the mutual proprietary rights of the 
spouses affected by the change ? 

The doc- Most legal systems adopt what has been called the doctrine 
immuta-immutability,^ according to which the rights of property in 

biiity movables as fixed by the law of the marriage domicil are 
unaffected by the acquisition of a fresh domicil. Thus the 
established rule in South Africa is that the law of the matri¬ 
monial domicil governs the rights of the spouses in movables, 
whether existing at the time of marriage or acquired later, and 
continues to govern them despite change of domicil. This is so 
even with respect to movables acquired in the new domicil.^ 
The prevailing rule in the United States of America is not so 
comprehensive. The law of the marriage domicil continues to 
govern movables owned at the time of marriage, but movables 
acquired later are subject to the /ex domicilii of the parties at the 
time of acquisition.3 

Contro- It is generally said that, according to English private inter- 
^^^whether ^^tioual law, if the marriage domicil is abandoned the pro- 

the prietary rights of the spouses are governed by the law of the 
pe^vaurtn domiciL It is extremely doubtful, however, whether Eng- 

England 
^ WolfF, op. cit., pp. 360--1. 
^ Gaarn v. Cairn’'s Executors, [1910] E.D.L. 462. 
^ Goodrich, ss. 119, 120. 
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lish law is committed to this doctrine of mutability. The one 
case invariably cited in its support is Lashley v. Hog^^ but when 
analysed this appears to be quite irrelevant to the controversy. 

The facts were these: 

Hog, a native of Scotland, married an Englishwoman at a time when 
he was domiciled in England. There was no marriage settlement. After 
living fifteen years in England the parties acquired a domicil in Scotland. 
Hog survived his wife and died in 1789. After his death, his daughter, 
Mrs. Lashley, brought an action in the Scottish court claiming as the 
representative of her mother a share in her father’s movables which, 
according to the then law of Scotland, were subject to the doctrine of 
communio bonorum. The basis of her claim was that, upon the change 
of domicil from England to Scotland, her father’s proprietary rights 
vis-a-vis his wife became restricted by the Scottish rule of community. 

The House of Lords held that Scottish law governed Mrs. 
Lashley's claim, and that she was entitled in right of her 
mother to a share of the movables owned by her father at the 

time of her mother’s deathA 
What was the ratio decidendi} Was it that the rights of the 

wife with regard to the matrimonial property were enlarged as 
a result of the change of domicil} It would seem not. The view 
of the House of Lords was that the matter Turned on testa¬ 
mentary and not on matrimonial law’.3 The so-called communio 
bonorum did not give the wife on marriage a proprietary interest 
similar to that recognized, for instance, by Dutch law, but only 
a spes successionisA The question, therefore, was not: Were the 
rights of the wife enlarged by the change of domicil.? but, 
What were the succession rights of the wife or her representa¬ 
tive on the death of her husband.? Thus Lord Halsbury, speak¬ 
ing of the decision in a later case, said: 

Tf the wife by the marriage in Scotland^ acquired no proprietary 
rights whatever, but only what is called a hope of a certain distribution 
upon the husband’s death, it is intelligible that that right of distribution, 
or by whatever name it is called, should be dependent upon the hus¬ 
band’s domicil, as following the ordinary rule that the law of a person’s 
domicil regulates the succession of his movable property. But if by 
the marriage the wife acquires as part of that contract relation a real 

^ (1804), 2 Coop. t. Cott. 449; 47 E.R. 1243, 4 Paton 581. 
^ See now the Married Women’s Property (Scotland) Act, 1920, s. 7. 
2 Westlake, p. 74. 
4 53 L.Q.R, 539—40. For the purposes of private international law, it is 

treated in Scotland as a right of succession; 19 M.L.R, 664 (A. E. Anton), citing 
Trevelyan Y. Trevelyan (1873), ii M. 516. 

5 The marriage in fact took place in London. 
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proprietary right, it would be quite unintelligible that the husband’s 
act^ should dispose of what is not his; and herein, I think, is to be found 
the key to Lord Eldon’s judgment.’^ 

The last sentence of this statement is a repudiation of the 
doctrine of mutability, for if the wife’s acquired rights cannot 
be defeated by a change of domicil, neither can they be en¬ 
larged. 

A decision A morc dccisive authority than Lashley v. Hog must be 

ofTm-then, before it can be categorically asserted that the 
mutability proprietary relations between husband and wife change with 

a change of their domicil. It is a strong assertion to make, for, 
as Westlake says, ‘justice is shocked by allowing the husband 
to affect the wife’s position by a change for which he does not 
require her assent’.3 What is shocking is suspect, and it is in 
fact extremely doubtful whether English law has adopted the 
doctrine of mutability to its full extent. This doubt is engen¬ 
dered by Chiwellv. Carlyon^‘‘ a case which appeared before both 
the English and the South African courts and which merits 
some consideration. 

In 1887 H married W at Kimberley in South Africa. No ante¬ 
nuptial contract was made. The parties were domiciled at the time in 
South Africa, and while still so domiciled they made a joint will dis¬ 
posing of their joint estate, i.e. of the movables and immovables that 
they held in community. In 1892, after the parties had settled in Eng¬ 
land, certain land in Cornwall was bought by H and conveyed to him. 
W died in 1893, if in 1895. 

The question that arose before the Chancery Division was 
whether the Cornish land passed under the will of the joint 
estate. This question would have been summarily dismissed 
with a negative answer had the true rule been that the pro¬ 
prietary rights of spouses change with a change of domicil, 
unless, of course, there was a clear intention on the face of the 
will that the joint property was to include the property later 
acquired, no matter where acquired. The community property 
disposed of by the will would not include either movables or 
immovables acquired by the husband after he had become 
domiciled in England. Stirling J., however, felt that the lex 
domicilii of the parties at the time of their marriage could not 
be disregarded, for he submitted two questions to the Supreme 

' i.e. the act of changing his domicil. 

^ D'^ iAVo/j-v. Car/zVr, [1900] A.C. 21, atp. 27. 
3 Prhate International Latv, (jth. tdn.) -p. i-t. 

■* (1897). 14 S.C. 61 (South Africa). 
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Court in the Cape of Good Hope. The second question was 

this: 

Assuming H and W to have been domiciled in South Africa at the 
time of their marriage, but subsequently to have acquired an English 
domicil before the purchase of the land, would this change have any 
effect by South African law upon their respective rights in regard to the 

land ? 

The Supreme Court held that this question must be answered 
in the negative. The marriage created a universal partnership 
between husband and wife in all property, movable and immov¬ 
able, belonging to either of them before marriage or coming 
to either during marriage. This partnership community ex¬ 
tended to foreign land. It was unaffected by a change of domi¬ 
cil. If the rule were otherwise, a husband married in South 
Africa ‘in community of property, who wishes to deprive his 
wife of her share, might change their domicil to a foreign 
country where community does not exist and there with im¬ 
punity obtain the wife’s share for himself by investing the 
whole of the partnership in immovable property situated in 

such foreign country’.^ 
On receipt of this opinion from the South African court, 

Stirling J. decided that ‘in any event the joint estate passing 
under the said will includes all property which according to 
the law of the Cape of Good Hope would fall within the com¬ 
munity of property which would have been created by the 
marriage of the testator and testatrix, if they were domiciled 
at the Cape of Good Hope at the time of their marriage’.^ He 
thereupon made an order declaring that the Cornish land 
passed under the will. Although dicta may be found to the 
contrary, it would seem to be clear that the doctrine of com¬ 
munity as recognized in South Africa does not rest upon the 
existence of a tacit contract between the parties. This decision 
of Stirling J., therefore, must be distinguished from that later 
given by the House of Lords in De Nicols v. Curlier.^ where the 
facts, though in general similar, related to the French doctrine 

of community. 
Facts corresponding broadly to those in Chiwell v. Carlyon 

recurred in the modern case of Callwood v. Callwood,'^ hxit 

‘ De Villiers C.J., at pp. 67-68. 
^ This case is not reported in England, but the Public Record Office refer¬ 

ence to the Entry Books of Decrees and Orders [Supreme Court of Judicature] 

is 1897 A. 2919. 
5 [1900] A.C. 21, pp. 448-9. 

Callzuood V. 

Callwood 

^ [i960] A.C. 659. 
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unfortunately the contention that the joint will of the spouses 
included foreign immovables failed in timinc^ since it was not 
sufficiently proved that the law of the country where the 
spouses were domiciled at the time of their marriage attributed 
extra-territorial effect to the local doctrine of community. This 
being so, the Privy Council resolutely refused to consider 
whether the contention was correct in principle. 

The law, then, is far from certain, but nevertheless an 
attempt must be made to state the modern rule. The clue to it 
seems to be the distinction between inchoate and vested rights. 
Even if the doctrine of mutability is part of English law it can 
scarcely operate without restriction, for not only justice but 
principle demands that a spouse shall not by reason of a change 
of domicil be divested of a right of property actually acquired 
under the law of the marriage domicil, even though enjoyment 
of the right may be postponed until the death of the other 
spouse,^ Under the Dutch system of community of all goods, 
for instance, all movables belonging to husband and wife fall 
on marriage into the common ownership of both. Thus, on 
marriage, the wife becomes co-owner of movables then be¬ 
longing to the husband. She also becomes co-owner of future 
movables when and as they are acquired.^ If parties domiciled 
in Holland at the time of marriage acquire a fresh domicil in 
England where the husband dies, the wife cannot on principle 
be deprived by her husband’s will of what she owned when she 
reached England. No doubt the will of her husband, since he 
dies domiciled in England, is governed by English law, and 
English internal law does not recognize community of goods, 
but that cannot entitle him to dispose of what is not his. His 
power of testamentary disposition is limited by the extent of his 
title. If he dies intestate, his distributable assets are diminished 
by the rights of property therein owned by his wife. To recall 
Lord Halsbury’s words: ‘If by the marriage the wife acquires 
as part of the contract relation a real proprietary right, it would 
be quite unintelligible that the husband’s act should dispose of 
what is not his.’^ 

But vested rights must be distinguished from those that 
are inchoate. When the Dutch couple change their domicil 
from Holland to England, it cannot be said that either of them 
has a vested right of property in movables not yet acquired. 

' WMrton (3rd ed.), ss. 193^, 197; Dicey, pp. 657-61; WolfF, pp. 361-3. 
2 WoifF, op. cit., pp. 356-7. 
3 Supra, pp, 537-8. 
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At the most they have a sfes acquisitionis. It is a sfes that is not 
recognized by the law to which they are now subject and which 
alone can make its voice effective. If, therefore, it should ulti¬ 
mately be decided that the proprietary rights of spouses change 
with a change in their domicil, this would presumably be sub¬ 
ject to the, exception that rights vested in either party under the 
law of some previous domicil remain unaffected. 

I It remains to consider what law governs the three, questions Capacity 
I of capacity, formal validity and es^ntial validity in the case of 

I marriage contracts or settlements. ^ttiement 
Capacity.^ The combination of circumstances which most 

neatly raises the question of capacity occurs where a woman, 
being an infant according to the law of her English domicil, 
makes a nuptial contract in England prior to her marriage with 
a foreigner, by the law of whose domicil the woman is not 
subject to any incapacity. A variation, which occurred in 
Vtditx V. arises if the contract is made in a country 
whlcEniTEEd^^ neither of the woman nor of the man. 

If in these cases we reason by analogy to mercantile con¬ 
tracts, the proper law of the contract governs, but if by analogy 
to the contract to marry, then the law of the matrimonial home 
is the governing system. 

It is submitted, however, that on principle the proper law of On prin- 

the settlement should govern, and that the proper law is prima 
facie deemed to be the law of the matrimonial home. It is that moniai 
law which is universally recognized as controlling the personal 
and proprietary relations of the parties during their marriage, govern 
and it is difficult to appreciate why the one question of capacity 
to make -a settlement should be withdrawn from that law and 
referred to the pre-existing lex domicilii of the woman. Though 
not uttered with reference to infancy, the following words of 
Sir John Romilly appear to express the true and sensible 
principle: 

T know of no law whatever which would make a marriage settle¬ 
ment, executed and entered into in Paris, by persons who intended to 
come to this country and to be married here, invalid, by reason of its 
being a contract that was of no force in France, when the sole object 
and intention of the settlement was that it should be operative in Eng¬ 
land, over English property and regulate an English marriage.’^ 

On this difficult subject see Dicey, pp. 650-2; 54 L.Q.R, 78; Morris, 
op. cit., pp. 417-19. ^ p. 542. 

^ v, (i 854), 18 Beav. 112, at p, 122. 
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English Yet it is sometimes said that capacity in this connexion 
hawiv^r’ determined by the lex domicilii of each party. If the 

favour/J woman is subject to an incapacity by the law of her pre-nuptial 
'trf though not by the law of her intended husband’s 
party contract is void. I At the same time it is reasonably 

clear that the judgments which lay down this rule are based 
on hasty generalizations drawn from obscure dicta and partly 
from the writings of Continental jurists. 

The cases in chronological order are: In re Cooke's Trusts 
Cooper V. Cooper;^ and Viditz v. O'HaganA 

The facts of In re Cookers Trusts were that a domiciled English- 
CooJie’s woman, under twenty-one, married a Frenchman in France. Prior to 
Trusts marriage, she made a notarial contract in France, which excluded 

lj\) -^^/Ahe French doctrine of communaute des biens and gave her ‘the entire 
administration of her property and the free enjoyment of her income’. 
There were three children of the marriage. After having lived in 
Jersey for eight years separately from her husband, she went through a 
ceremony of marriage with X in 1853 under the mistaken belief that 
her husband was dead. She resided with X and with her three children 
in New South Wales until her death in 1879. Her French husband did 
not die until 1877. She made a will leaving all her property to X. It was 
argued that the notarial contract was valid, and that it precluded the 
testatrix from depriving her children of the vested interests in her prop¬ 
erty given to them by French law. 

Stirling J., after deciding that the woman died domiciled in 
New South Wales, held that her capacity to make the notarial 
contract was governed by English law, as being the law of her 
pre-marriage domicil. The consequence was that in his opinion 
her infancy rendered the contract Void’. The reasoning which 
led the learned judge to this conclusion was not impressive. 
All that he did was to follow Sottomayor v. De Barros (No. i),5 
the ratio decidendi of which case was, in his opinion, to be found 
in two passages from the judgment. The passages that he 
deemed so authoritative were two obiter dicta of Cotton L.J. 
that are nowadays merely of academic interest; namely: 

Tt is a well-recognized principle of law that the question of personal 
capacity to enter into any contract is to be decided by the law of the 
domicil’; 

* Wolif, pp. 366-7. 
‘ (1887), 56 L.J. (N.S.), Ch. 637; 56 L.T. 737; 3 T.L.R. 558. 

(1888), 13 App. Cas. 99. ,-App. Cas. 99. 
^ [^^99] ^ Ch. 569; reversed [1900] 2 Ch. 87. 
^ 0877), 3 P.D. I. 
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and, 

‘As in other contracts, so in that of marriage, personal capacity must 
depend on the law of the domicil.’ 

The decision is of little value on the question of capacity, for 
the right of the Englishwoman to dispose of her property by 
will was in no way restricted by the French contract upon which 
the children relied. As Dr. Morris has said: 

Tf a woman makes an ante-nuptial contract which merely excludes 
communaute des biens and gives her full powers of disposition, it is 
difficult to see how the children of the marriage can complain if they 
take nothing under the wilL’^ 

The decision, in other words, would have been the same had 
she been of full age when she made the contract. 

The facts of Cooper v. Cooper,'^ a Scottish appeal to the House coofer v. 

of Lords, were as IbITo^~T~ y 
L") 

A domiciled Irishwoman, 18 years of age, made an ante-nuptial con- ^ 
tract at Dublin with her intended husband, a domiciled Scotsman, by 
which she purported to relinquish the proprietary rights that she would 
be entitled to under Scottish law upon the death of her husband. Both 
parties contemplated, in accordance with what proved to be the fact, 
that the matrimonial home would be established in Scotland. The hus¬ 
band died thirty-five years after his wife attained her majority. Upon 
his death she sued to set aside the contract on the ground that at the 
time of its execution she was a minor by Irish law. 

It was held that the woman’s capacity must be governed by the 
law of Ireland, since that country was not only her domicil but 
also the place where the contract was made. Lord Halsbury 
appears to have chosen the kx domicilii as such, but Lord 
Watson and Lord Macnaghten refused to consider what law 
would have applied had the country of domicil and the place of 
contracting been different. Lord Macnaghten rejected the 
notion that Scottish law, as being the law of the matrimonial 
domicil, applied, saying: 

Tt is difficult to suppose that Mrs. Cooper could confer capacity 
upon herself by contemplating a different country as the place where the 
contract was to be fulfilled, if that be the proper expression, or by con¬ 
tracting in view of an alteration of personal status which would bring 
with it a change of domicil.’ 

^ 54 L.Q,R. Si; see. also his Cases on Private InternationaiLaw, 419. 
^ (1888), L.Rj 13 App. Cas. 88. 
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In any event the decision is not readily explicable. By Irish 
law, as well as by English law, a marriage settlement is void¬ 
able, in the sense that it is treated as valid unless repudiated 
by the infant within a reasonable time after the attainment of 
majority A Since there had been no repudiation within thirty- 
five years after that event, why was the settlement not valid 
even by the infant's pre-marriage lex domicilii} The true ex¬ 
planation seems to be that the House of Lords considered 
Scots law as well as Irish law to be a governing factor. By 
Irish law she might repudiate the contract or leave it in opera¬ 
tion. By Scots law, the law of her new domicil, she could do 
nothing but repudiate it, since to ratify it or to leave it un¬ 
repudiated would constitute a gift that was revocable as being 
a donation inter virum et uxorem? The decision, therefore, does 
not support the view that capacity to make a marriage settle¬ 
ment depends upon the lex domicilii at the time of the contract. 
JViditz V. O'Ha^an^ is a curious case, in which the facts were 
these: 

A domiciled Englishwoman, under twenty-one years of age, made a 
marriage settlement at Berne in view of her approaching marriage with 
a domiciled Austrian. The settlement was voidable by English law; i.e. 
it could be rescinded by the settlor after attaining her majority, though 
it would, become irrevocable if not rescinded within a reasonable time 
after that event. The rule of Austrian law, the law of the matrimonial 
domicil, was that the husband and wife might revoke the settlement at 
any time. Twenty-nine years after the settlement, i.e. long after it had 
become irrevocable by English law, the husband and wife executed an 
instrument in the Austrian form by which they exercised the right of 
revocation. They then brought the present action against the English 
trustees claiming a declaration that the settlement had been annulled. 
It was held by the Court of Appeal that they were entitled to the 
declaration, since the power of revoking the settlement was a matter for 
Austrian law. 

In other words, by English law the wife could repudiate the 
contract, provided that she did so within a reasonable time 
after attaining her majority; by Austrian law, to which she 
later became subject, she could always repudiate it. Therefore 
the joint operation of the two laws rendered effective what the 
parties had done. 

^ Edwards V. Carter^ K.C, ^6o. 

^ Morris, Cases on Private International Law, p. 418, citing Lord Lindley in 
Viditvc V. O'Hagan, [1900] 2 Ch. 87, at pp. 96, q8. 

3 [1900] 2 Ch. 87. 
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Neither Cooper v« Cooper nor Vidilz v. O'Hagan ^ then, 
justifies the view that the lex domicilii of each party governs 
capacity, for If this were the law the contract in each case 
would have been valid as not having been repudiated within a 
reasonable time. 
g Formal validity. What is the appropriate legal system which 
determines the forms and solemnities that must be observed in 
the case of a marriage settlement? If, for instance, an English¬ 
woman marries a man domiciled In one of those Continental 
countries where such a contract is void unless made by notarial 
act, and she wishes to make a settlement with ordinary English 
limitations, it is Important to know whether the English or the 
foreign form must be followed. The proper course is to execute 
the settlement as an English deed and then to re-execute it as 
a notarial act, but if this is not done a difficult question arises. 
If the deed is executed in the foreign country it neglects the 
forms required by the lex loci contractus \ if in England, it 
requires the parties to act under a transaction which is void of 
effect by the law of the matrimonial domicil.^ 

Although the traditional view formerly was that a contract 
must observe the forms required by the lex loci contractus^ it 
is now accepted that formalities, like essential validity, are 
governed by the proper law.^ The form required by the lex loci 
contractus is sufficient but not essential. The English cases 
would clearly appear to show that In the case of marriage con¬ 
tracts relating to property it is sufficient to adopt the formalities 
of the proper law as an alternative to those of the lex locid> 

The exact point arose in Van Grutten v. Digby."^ 

Prior to a marriage between an Englishwoman and a domiciled 
Frenchman, a deed of settlement in the English form and containing 
the usual English limitations was executed at Dunkerque. The settle¬ 
ment was wholly void by French law, since it had not been executed 
before a notary public. Five years later the husband filed a bill in 
Chancery claiming that, owing to the formal invalidity of the contract 
by French law, the settled property was subject to the doctrine of com¬ 
munity of goods. 

Lord Romilly held, however, that the contract was binding 
upon both parties. 

T hold it to be the law of this country’, he said, ‘that if a foreigner 
and an Englishwoman make an express contract previous to marriage, 

^ Westlake, pp. 77-78. A pp. 236-8. 
^ As to what is the proper law see infra, pp. 546-8. ^ (1862), 31 Beav. 561. 
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and if on the faith of that contract the marriage afterwards takes place, 
and if the contract relates to the regulation of property within the juris¬ 
diction and subject to the laws of this country, then, and in that case, 

this court will administer the law on the subject as if the whole matter 
were to be regulated by English law.’^ 

There are other decisions to the same effect.^ 
J Essential validity. The essential validity of a settlement, 

whether voluntary or made in consideration of marriage, is 
governed by its proper law, i.e. the law of the country with 
which it is most closely connected and to which, therefore, it 
must be assumed that the parties intended to submit themselves.3 
No two cases are alike, but the nature of the inquiry is constant. 
Are the localizing factors, as disclosed by the particular facts 
and circumstances, more densely grouped in one country 
rather than in another In which country do they preponderate } 
These factors include such matters as the matrimonial domicil 
in the case of a marriage settlement and the domicil of the 
settlor and the beneficiaries in the case of one which is volun¬ 
tary; the nature and situation of the settled property; whether 
the form and contents of the document are appropriate to one 
law, but not to another; the domicil of the trustees; the place 
where the accounts, the shares and other indicia of title are 
kept; the country where the trust is administered. In the case 
of a marriage settlement there is, indeed, a presumption in favour 
of the law of the matrimonial domicil, but this may well be 
rebutted by other circumstances.^ 

Since each case has its own peculiarities, it must suffice to 
contrast two decisions as illustrative of the manner in which 
the courts solve the problem. In the first of these, In re 
Fitzgerald^ Surman v. Fitzgeraldthe facts were as follows: 

Upon a marriage in Scodand between a domiciled Englishman and a 
domiciled Scotswoman, a marriage settlement was made in Scotland in 
Scottish form dealing with the wife’s property. Most of the trustees 
were domiciled Englishmen. The settlement provided that the husband, 
if he survived his wife, should take an alimentary life interest in the 
property. An alimentary interest in Scottish law means one which can 

At p. 567. 

^ Watts Y, Shrimpton (1855), 21 Beav. 97; In re Barnard, Barnard v. White 
(1887), 56 L.T. In re Bankes, [1902] 2 Ch. 333. 

3 Ifi re Fitzgerald, Surman v. Fitzgerald, [1904] i Ch. 573; In re Bankes, 

[1902] 2 CL 333; Chamberlain Napier15 Ch.D, 614; Iveagh v. 
Inland Revenue Commissioners, [1954] Ch. 364 (voluntary settlement). 

^ In re Fitzgerald, supra, s p. 587. 
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neither be alienated by the life tenant nor seized in execution by his 
creditors. Such an interest is void by English law. The husband sur¬ 
vived his wife, having mortgaged his life interest to English creditors. 
The question to be decided was whether the creditors were entitled to 

satisfaction out of the life interest. 

The answer to this question depended upon whether the settle¬ 
ment was to be construed according to English law, which was 
the law of the matrimonial domicil, or according to the law 
of Scotland. It was held by a majority of the Court of Appeal 
that Scottish law must govern, since it was to that law that the 
parties intended to submit themselves. Cozens-Hardy LJ. 

said: 

‘As a general rule the law of the matrimonial domicil is applicable 
to a contract in consideration of marriage. But this is not an absolute 
rule. It yields to an express intention that some other law shall apply. 
... It is not necessary that there should be an express stipulation. It is 
sufficient if the court arrives at the conclusion that the parties in fact 
contracted with reference to some law other than that of the matri¬ 

monial domicil.’^ 

Vaughan Williams L.J. said: 

Tt is the intention of the parties, gathered from the terms and circum¬ 
stances of the contract, which determines the law which governs it, and 
in my judgment the Scotch form of this contract, coupled with the 
fact that Miss Lockhart, at the time of the marriage, was a domiciled 
Scotswoman, and that the property, the subject of settlement, came 
from her family, is sufficient to displace the prima facie presumption 
that the law of the matrimonial domicil is to govern the contract.’^ 

The proper law will not, of course, be applied if it conflicts 
with public policy or good morals as understood in England, 
but though this point was taken the Court of Appeal held that 
there was nothing immoral or opposed to public interest in the 
Scottish rule that an inalienable life interest may be given to a 
man. 

A more recent and perhaps more controversial decision is Duke of 

that of the Court of Appeal in Duke of Marlborough v. f^Zugh 

In 1895, upon the marriage in New York of the ninth Duke of 
Marlborough to Miss Vanderbilt, a minor at the time, the wife’s 
father brought into the settlement two and a half million dollars, and 
covenanted to settle 100,000 dollars during the joint lives of himself 

^ At p. 588. ^ Atp. 594. 
3 Buke of Marlborough v. [1945] Ch. 78. See a criticisin of the decision 

by Morris, 61 L.Q.i?. 223-“4. 
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and the wife, and to pay a further two and a half million dollars on his 
death. One trustee was English, the other American. No English pro¬ 
perty was brought into the settlement. Throughout the marriage the 
funds remained invested in American securities, though there was 
power to buy English securities. The trust was always administered in 
America. The question before the court upon the death of the Duke in 

1934 was whether succession duty was payable to the Crown in respect 
of the settled funds. 

The court held, first, that in the case of a marriage settlement 
succession duty is exigible only if the proper law of the settle¬ 
ment is English; secondly, that the proper law in the instant 
case was English. In the opinion of the court, the English form 
of the settlement, the power to invest in English securities, and 
the establishment of the matrimonial domicil in England were 
in themselves sufficient to justify the second finding'^ But there 
were said to be further considerations which excluded ‘all 
possible doubt’. These were, a covenant by the husband and 
wife to obtain the consent of the Chancery Division to the 
settlenaent under the Infants Settlements Act, 1855, and two 
subsidiary provisions in the settlement, which, though familiar 
to English law, were meaningless according to the law of New 
York.' 

SSIGNMENT ON DEATH 

English The modern legal systems that have originated in English 

‘^rtra^nsfer fundamentally from those in which the doctrines of 
of property Roman law prevail with regard to the procedure by which 

on death property is administered after the death of its owner.^ In 
England the only person entitled to deal with the property is 
he to whom a grant has been made by some public authority. 
This grant of the right of administration is made, according to 
the circumstances, to either an executor or an administrator. 
It is made to: 

an executor, when some person has been appointed as such by the will; 
or to 

an administrator cum test ament o annexe^ when a will has omitted to 

appoint an executor, or when the appointment fails, as, for instance, 
by the death or renunciation of the executor; or to 

an administrator, when the deceased has died intestate. 

These were (^) a reference to ‘the statutory power of appointing a new 
nustee, and {b) a special indemnity given to the trustees ‘in addition to the 
indemnity given by law to trustees’. 

^ Westlake, pp. 107--8. 
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The executors and administrators, or, to use a comprehensive 
expression, the personal representatives, become subject to two 
distinct duties. First, they must clear the estate of liabilities 
by the payment of funeral expenses and debts; secondly, they 
must distribute the residue of the estate among the beneficiaries 
according to the limitations of the will or the rules of intestacy. 
These two functions, debt-administration and beneficial distri¬ 
bution, are governed by different principles of private inter¬ 
national law. 

On the Continent, however, in the rare case where personal Conti- 

representatives are appointed, their duties and functions are 
generally of a supervisory nature widely different from those 
of their English counterparts.^ The general Continental rule is 
that the entire property of a deceased person passes directly 
to his heirs, testate or intestate, or to his universal legatee, 
subject, of course, to their acceptance. In accordance with the 
maxim hereditas est successio in universum ius quod defunctm 
hahuit^ these successors, broadly speaking, continue the exis¬ 
tence of their predecessor.^ For instance, unless they accept 
the inheritance with the benefit of an inventory, their liability 
for the debts of the deceased is not limited to ’the assets but is 
enforceable against their private property. 

Thus the striking difference between English and-Continen- English 

tal practice is that in the latter case the property passes on death 
directly to the successor, but that in England it cannot be for assets 

dealt with by anyone without a public grant.^ It is important, 
however, to observe at once that the automatic transfer recog¬ 
nized by Continental systems of law can have no operation 
upon property of the deceased situated in England. Succession 
to movables is governed by the lex domicilii of the deceased, 
but, no matter what that domicil may be, nobody can rightfully 
and effectually obtain possession of movable property situated 

^ See, for example. In re Achillopoulos^ [1928] i Ch. 433, 435. 
^ Distinguish the English personal representative, who, strictly speaking, does 

not represent the deceased at all. ‘He claims what is termed the glans caduca^ 

not the acorn on the tree, but the acorn which has fallen on to the ground from 
the tree’; per Kekewich J., In re Bariietls Trusts, [1902] i Ch. 847, 857. 

3 But the Revenue Act, 18 89, s. 19 provides that where a policy of life insurance 
has been elFected by a person who dies domiciled elsewhere than in the United 
Kingdom, a grant of representation shall not be necessary to establish the right to 
receive the money payable; see Haas v. Atlas Assurance Co. Ltd., [1913] 2 K.B. 
209, where Scrutton J. gives the genesis of the provision. For another case where 
no grant is necessary, see Vanquelin v. Bouard (1863), 15 C.B. (N.S.) 341; infra, 

P- 557- 
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in England unless he gets an English grant of probate or of ad- 
ministrationd Authority to administer English assets requires 
without exception an English grant. 

{a^Administration of assets 

Theprob- The main problem that concerns us here is the position of 
diTcussed administrator, using that word to include English personal 

representatives and the Continental heir or universal legatee, as 
regards his title to property belonging to the deceased, and his 
right to sue or his liability to be sued in respect of obligations 
concerning the deceased. First, however, we must speak of the 
jurisdiction of the English court to grant administration. 

(i) Jurisdiction of English court to grant -prohate or administration. 

Jurisdiction One of the Cardinal rules of private international law, as we 

‘*no"ln movable property of a deceased per- 
domicii, son, so far as concerns either testate or intestate succession, is 

exittoce regulated by the law of that country in which he died domiciled, 
of local It might be thought, therefore, that the courts of that domicil 

assets have jurisdiction to make a grant of administration, merely on 
the ground of domicil and regardless of whether there are 
assets_ actually within the jurisdiction. Theoretically this prin¬ 
ciple is tenable, but there are two facts which militate against 
its application. 

_ First, such a grant would be ineffective if there were no assets 
within the jurisdiction. 

Secondly, the jurisdiction of the old ecclesiastical courts, of 
which the modern Court of Probate is the successor, was 
universally founded upon the presence within the jurisdiction 
of movables belonging to the deceased. 

The rule, in fact, for many years has been that an English 
court can grant administration only if there is property in Eng- 
land,2 though it now has statutory authority to make a grant 
notwithstanding that the deceased left no estate.^ 

_ How ^ Except in the case of tangible movables there may be some 
of assets difficulty in establishing the situation of property, especially 

determined in the casc of choses in action such as debts and shares. For the 

' New York Breweries Co. v. J.-G., [1889] A.C. 62. It should be noted, 

however, that an executor derives his title from the will, not from the grant of 
probate. 

Burrell In the Goods of Tucker 
34 L.J.P. & M. 180; Dicey, Rule 76. 

3 Administration of Justice Act, 1932, s. 2 (i); In the Estate of Wa-jland, 
[1951] 2 AllE.R. 1041. J J y 
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purposes of jurisdiction to make a grant of probate or admini¬ 
stration, however, it has long been settled with respect to 
choses in action and titles to property that judgment debts are. 
assets where the judgment is recorded; leases, where the land 
lies; specialty debts, where the instrument happens to be; and 
simple contract debts, where the debtor resides at the time of 
the testator’s deathd Securities, such as bonds, promissory notes 
and bills of exchange which are transferable by delivery only, 
are assets if situated in England^ A share of stock, transferable 
only by registration, is situated, not in the place where the 
certificates happen to be, but in the country where the shares 
may effectively be dealt with as between the shareholder and 
the company, i.e. in the country where registration must be 

effected^ 
Who are the persons in whose favour this jurisdiction ought To whom 

to be exercised ? A case that commonly arises is where a person 
dies domiciled abroad, leaving the bulk of his property in the made? 
foreign country and a smaller amount in England. The ideal 
here, just as in the case of bankruptcy, is to have one adminis¬ 
tration in the domicil for the whole of the property, but such 
principle of unity is not found in practice and is attainable only 
by international agreement. A separate grant of administration 
must be obtained from the English court with regard to the 
property in England. In such a case the person whose right to 
act is derived from the lex domicilii is known as the principal 
administrator, the person who is grantee under English law is 
called the ancillary administrator. 

The usual course in England has long been to follow the law Person 
of the domicil and to make the English grant either to the per- 
son who has been selected in the domicil to perform the duties domicU 
of administration, or to the person who is entitled by that law 
to administer the estate.^ In exceptional circumstances a grant 
may be made to the person who would have been entitled had 
the deceased died domiciled in England.^ Any instrument, 
though not a will strictly so called, will be admitted to probate 

' A.-G. V. Bouwens (1838), 3 M. & W. 171, 191, per Lord Abinger. 
^ V. ^.-G. (No. 2), [i9io] A.C. 27. 
3 Brassard v. Smith, [1925] A.C. 371; Erie Beach Co. v. A.-G. for Ontario, 

[1930] A.C. 161; A.-G. V. Higgins (1857), 2 H. & N. 339; R. v. Williams, 
[1942] A.C. 541; p. 508. 

4 In the Goods of Smith (1868), 16 W.R. 1130; In the Goods of Hill (1870), 
2'?,&c'D.^\IntheGoodsof Earl Si In the Estate of 

Tahuda, [1956] 3 W.L.R. 20. 
^ In the Goods of Gustav Kaufman, 
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if It is_ regarded by the lex domicilii of the deceased as a valid 
disposition of movables, as, for example, a friendly partitio^ 
made by the members of the former reigning familv in 
Romania.! Lord Penzance stated the practice in these words- 

I have before acted on the general principle that where the court- 

of the country of the domicil of the deceased makes a grant to a nar^ 

who then comes to this court and satisfies it that, by the proper authorhv 

of his own country, he has been authorized to administer the estate of 
the deceased, I ought, without further consideration, to grant power m 
that person to administer the English assets.’!! n lo 

The court, however, has jurisdiction to make a grant to 
some other person, such as a creditor, if the domiciliary repre 
sentative or heir takes no steps to prove the will or to obtain 
letters of administration.^ 

the domiciliary executor or heir has no absolute right 
.orightto to administer the English assets. The court has a discretiL 

S there are few cases where it refuses to follow the 
grant foreign grant, it will certainly do so if the foreign grantee i 

mcompeten, accor^g English law to act as administriL 
Thus no grant will be made to an infant.^ 

P present practice is set out in the Non-Contentious 
rebate Rules, 1954,5 and in two directions issued by the 

Senior Registrar in 19536 and 1957.7 ^ 

i^nyDuty of administrator acting under an English grant. 

gov^ns administrator has been authorized to 
administra-deal ^ith the English assets of a person dying domiciled 

-n abroad, the rule is that, though beneficial';iis?riburn is 

^ 21 V [1950] W.N. 457; 94 s.J. 673 

^ 78. 
Act, 1940, S. I (i) which * -*- * r Consular Conventions 
consular ofiicer ofa foreJn W ^^““‘stration to be made to the 
national of that State d or other such person is a 

tion is made by a person duly authSS by pTw^rtf at™ Tw ?- 

fyyX'iTSo^di:'' * !“»““'“L .»d .0 d° CM 

^ ^ S3; pcesumably, 

^ Printed m [1957J I W.£i. 
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dependent upon the lex domicilii^ the administration of the 
assets is governed exclusively by English law.^ 

'The principle is,’ said Warrington L J., 'that the administration of 
the estate of a deceased person is governed entirely by the lex loct^ and 
it is only when the administration is over that the law of his domicil 
comes in.’^ 

Pearson J. illustrated the law more fully in an earlier case. 
He said: 

‘Therefore, if a man dies domiciled in England, possessing assets in 
France, the French assets must be collected in France and distributed 
according to the law of France. If the French creditors are entitled ac¬ 
cording to that law to be paid in priority, that rule must be observed, 
because it is the lex fori and for no other reason. But if it should happen 
that a man died domiciled in France, leaving assets in England, those 
assets can only be collected under an English grant of administration, 
and being so collected must be distributed according to the law of 
England.’^ 

Thus the duty of an executor who receives a grant of ad- Foreign 
ministration from the English court is to pay all debts, whether e^^itfeTto 
domestic or foreign, according to the rules of English law. payment 

No distinction must be made between English and foreign according 
J. J 1111® T 1 English 

creditors, no regard must be had to the corresponding rules law 
of the lex domicilii of the deceased. A foreign creditor seeking 
payment here must take the law of England as he finds it. He 
can neither claim an advantage which his own or any other 
foreign law may allow him, nor can he be deprived of an advan¬ 
tage which belongs to him by English law though not by the 
lex domicilii of the deceased. In particular, the priority of debts^ 
and their extinction by lapse of time^ are matters to be governed 
exclusively by English law. If, for instance, certain foreign 
debts owed by the deceased are statute-barred by English law 
but not so barred by the lex domicilif the principal administra¬ 
tor in the country of the domicil is not entitled as of right to 
demand that the surplus English assets shall be handed over 
to him in order to satisfy the claims of the foreign creditors.^ 

^ Westlake, s. no; Story, s. 524; In re Kloebe (1884), 28 Ch.D. 175; In re 

Lorillard, [1922] 2 Ch. 638; Pres/onw. Melville (1840), 8 Cl. & Fin. i, 12-13; 
EnohinY. Wylie {1^62), 10 H.L.C. i, 13—14,Lord Westbury, 

^ In re Lorillard, supra, at pp. 645—6. By lex loci he meant lex fori, 

^ In re Kloebe (1884), 28 Ch.D. 175, at p. 177. By ‘distributed’ the learned 
judge, of course, was referring not to the ultimate distribution among the bene¬ 
ficiaries, but to the distribution of the assets among the creditors. 

^ 7;^ (1884), 28 Ch.D. 175. 
s /zf Li7n7/W, [1922] 2 Ch. 638. ^ In re Lorillard, supra. 
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The only difficulty is to determine at what stage administration 
ends and beneficial distribution beginsd It has been held, for 
instance, that though all debts have been paid and a net residue 
ascertained, yet, if the beneficiaries are infants, the right of an 
administrator under the Administration of Estates Act^ to post¬ 
pone the realization of the English assets is still exercisable 
since postponement is a matter of administration.^ It has also 
been held that a rule of the lex domicilii restricting the authority 
of an executor to a period of one year from the death of the 
testator must be disregarded in the English administration.^ 

ouTiu debts have been paid by an ancillary administrator 
° 'asL’ts according to the law of England, the usual procedure is for 

him to remit any surplus assets to the principal administrator 
in order that they may be distributed among the beneficiaries 
according to the lex domicilii.^ But this remission of assets is 
not a matter of course. It is within the discretion of the English 
court whether surplus assets shall be remitted to the domicil 
for purposes of beneficial distribution or whether that distribu¬ 
tion shall be made from England. The sole function of the lex 
domicilii with regard to English assets is to regulate their 
beneficial distribution, not to allocate them in payment of 
debts. An immoderate use was made of this rational principle 
in the much debated case of In re Lorillard'I 

The testator, domiciled in New York, died leaving assets and 
creditors both in England and America. Administration proceedings 
were taken in both countries. The New York assets were exhausted, 
leaving unpaid certain creditors whose debts were statute-barred by 
English law but not so by the law of New York. There was a surplus of 
English assets after all creditors entitled under English law had been 
paid. 

^ Eye J. made an order that if the American creditors did not 
within two months establish that their debts were payable by 
English law, the executor must not remit the assets in this 
country to the New York executor, but must distribute them 

* In re Kehr, Martin v. Foges, [1952] Ch. 26. 2 3^ 
3 Jn re miks, [1935] Ch. 645; supra, p. 50. Cf. Re Northcotds Will Trusts, 

[1949] nAliE.E.442; Re Kehr, [1951] 2 All E.R. 812; [1952] Ch. 26. 
In the Estate ofGoenaga, [1949] P. 367. See 3 243 where it is shown 

mat the decision though correct m principle, is irreconcilable with Laneuville v. 
Anderson 

^ In re Achillopoulos, i Ch. 433. 

TT ^ decision has been severely criticized by Berriedale 
Lm) ^viem of Dicey, pp. 984-7, and by Nadelmann in 49 Michigan 
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among the beneficiaries. The Court of Appeal refused to inter¬ 
fere with the exercise by Eve J. of his discretion. 

It certainly seems a strange exercise of judicial discretion 
to enrich beneficiaries at the expense of creditors entitled to 
payment in the place of the principal administration, for in the 
words of one commentator a testator should be assumed to be 
honest and ‘to desire that all his legal debts as reckoned by the 
law of his domicil shall be disposed of before the estate is 
available for beneficiaries, and the English Court of Chancery 
should exercise its equitable jurisdiction to secure this just 
principle’.^ In any event, this attack on the creditors will not 
always succeed. It succeeded in the instant case because the 
beneficiaries were resident in England, but had they resided 
in New York or, indeed, in any other country where statutes of 
limitation are not classified as procedural, they would have 
been liable at the suit of the creditors to disgorge what they had 
received. 

On another view of the matter, however, the decision was 
probably unavoidable, for it is a rigorous rule of English 
private international law that a foreign statute of limitation 
must be totally ignored.^ The pious hope may, therefore, be 
expressed that the decision will be restricted by the courts to 
the single case of foreign statute-barred debts, but this is by 
no means certain, for it has been judicially suggested that in 
every form of administration it indicates the principle upon 
which foreign liabilities should be accepted.^ 

(iii) Title of administrator under an English grant. 

Although the theory may be that an English grant extends No title to 

to property no matter where situated, it is obviously of no 
practical importance, for whether the administrator is en¬ 
titled to the property of the deceased in a foreign country must 
necessarily depend upon the local law. The one certainty is that But 

an administrator acting under an English grant, who does 
succeed in obtaining property in a foreign country, is account - recovers 

able for it as administrator in England.^ 

^ Berriedale Keith, Dicey (5th ed.), p. 985. 
^ pp. 685 et seqq. 
3 Government of India v. Taylor, [1955] A.C. 491, at p. 509, per Lord 

Simonds; same case suh. nom. In re Delhi Electric Supply and Traction Co. Ltd., 

[1954] Ch. 131, at p. 161, per Evershed M.R., pp. 165-6, per Jenkins L.J. On 
this aspect of the case see 3 /. C.L.Q. 504—6. 

^ Dowdale^s Case {160 f), 6 Co. 47; S tirling-Maxwe I I v. Cartwright {i%p<f), 

I I Ch.D. 522; Westlake, s. 103. 
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Title to The title of the administrator extends not only to property 
reSg situated in England at the death of the deceased, but also to 
England all property which comes to England thereafter.' As Parke B 

after death Whyte V. RoSC '?■ 

‘Suppose after a man’s death his watch be brought to England by a 
third party, could such party in answer to an action of trover by an Eng¬ 

lish administrator plead that the watch was in Ireland at the time of his 
death ?’ 

Property, however, which comes to England after the death 
of the deceased does not pass to the administrator under an 
English grant if it has previously been appropriated abroad by 
an administrator acting under the foreign lex loci.^ 

Qy)'^osition of foreign administrator acting in England without an 
*' English grant. 

aamhir absolute that the status of an administrator 
° Traor appointed by a foreign court is not recognized in England, 

if he inte!^ • relates only to property that lies within the juris- 
meddles diction of the country whence he derives his authority, and 

with assets therefore he has no right to take or to recover by action 
property in England without a grant from the English court. 
If, without the support of an English grant, he succeeds in 
obtaining property in England, he is clearly liable as executor 
de son tort to account for the assets received.'*- 

a me^°to foreign administrator has no right to sustain actions 
foreign ad- ^eceive property in this country qua representative of the 

“dischaTe appear clear on principle that a debtor from 
Tebtof? he receives payment is not discharged from liability to 

an English administrator.^ As Story says,^ however, there is 
much room for discussion and doubt upon this matter. On the 
one hand, the domestic rule of English law is that ‘where an 
executor de son tort is really acting as executor, and the party 
with whom he deals has fair reason for supposing that he has 
authority to act as such, his acts shall bind the rightful execu¬ 
tor, and shall alter the property’.? On the other hand, there is 

Westlake, ss. 94—95! Dicey, Rule 07 (tV 
Mi842),3S.B.493, 5o6. 

^ 3 5= Story, s. 516; Westlake, s. 9;; 

“ Stoty, s. 514; Foote, p. 325; Wfw nr A Breweries Co. v. J.-G., riSool A.C. 
62 See.g<?apa» V. (1856), 2 K. & J. 724. 

Westlake, s. 98; Dicey, p. 584. 6 3 a4 
? RandalH. Stevens (1853), 2 E. & B. 630, 640; but see Foote, p. 325. 
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the undoubted fact that a foreign administrator, as such, has 
no authority to receive or otherwise deal with English assets.' 
There is no English case directly in point, but if a debtor had 
reasonable grounds for believing that the foreign administra¬ 
tor was the bona fide representative of the deceased, it would 
seem justifiable to depart from strict principle and to regard 
the payment as a valid discharge. The majority of the state 
courts in America adopt this view.^ 

But although a foreign administrator is not permitted to sue Foreign »d. 
in England as the representative of the deceased, it has long 
been established that he may enforce by action a right which fora'r'igiu 

is personal to himself and which he is entitled to assert in his 
own individual capacity, even though it is connected with the h°m per- 
estate that he is administering.^ If, for instance, the adminis- 
trator in his official capacity recovers judgment abroad against 
a debtor, he has effectually reduced the de& into his possession,^ 
and he can sue on the judgment in England without taking out 
a separate administration.5 In Vanquelin v. Bouard-fi 

A widow in France became donee of the universality of the suc¬ 
cession of her deceased husband. By French law she was, as such donee, 
personally liable for her husband’s debts and personally entitled to his 
property. She paid to an indorsee the amount of a bill of exchange which 
her husband had drawn, and later brought an action in England to 
recover this amount from the acceptor. 

It was held that there were two grounds upon which the widow 
must succeed. First, the right that she sought to enforce was 
not one that formed part of the husband’s estate at the time of 
his death but, since it arose from a payment made by her 
since the death, was a right which she had acquired personally. 
Secondly, her position as donee gave her, according to French 
law, a personal right to recover the sum from the acceptor. 

The liabilities to which an administrator is subject are im- Foreign ad- 

posed upon him in his capacity as the lawful representative of “‘"'fvator 
ft 1 1 j • f r ^ • -1 nothableto 
me aeceased, and since the status or a representative appointed be sued in 
abroad is not recognized in England, it follows that a foreign England 
administrator as such is not liable to be sued in this country^ 

^ Story, s. 514. 
^ Goodrich on Conflict of Laws, pp. 555—6; Wharton, 626^2. 
3 Vanquelin Y. Bouard 15 C.B. (N.S.) 341. 
^ Westlake, s. 97. s MacnicholL.R. 19 Eq. 8r. 
6 (1863), 15 C.B. (N.S.) 341. 
^ Beavan v. Lord Hastings {1% 56), 2 K. &: J. 724; Story, ss. 513, 514B; West- 

lake, s. loi; Dicey, Rule 105, p. 585. 
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This is so even though he brings foreign assets to England. 
He cannot sue, neither can he be sued, in his capacity as ad¬ 
ministrator. 

Adminis- But just as a foreign administrator can enforce in England 
OT personal ^ ^ig^t which attaches to him personally, so he can be sued upon 

trans- a ckim which is sustainable against him, not in his representa- 
actions personal, capacity.^ An action will not lie against 

an administrator if it is based upon a transaction entered into 
by the deceased, but it will lie upon a transaction effected by the 
administrator after taking office. Thus, for instance, he will be 
liable upon any contract connected with the winding-up of the 
estate that he makes in England.2 Indeed, the liability in this 
country of a foreign executor would seem to go further than 
this, for if in any way he has changed his character from that of 
an executor to that of a trustee he would seem to incur liability 
within the principle of Penn v. Baltimore? 

finally be noted that a grant of administration made 
^Coioniuin Scotland^ or in Northern Irelands may be resealed in 

grants England, and thus made effective with regard to English 
assets.^ Again, a grant made in any part of the British posses¬ 
sions, exclusive of the United Kingdom but inclusive of pro¬ 
tectorates and mandated territories, to which the Colonial 
Probates Act, 1892, has been extended by Order in Council, 
may likewise be sealed in England.^ An Order in Council, 
however, is not made until the colony in question has made 
adequate provision for the recognition within its territory of 
English grants. Orders in Council may also be made extending 

^ Westlake, s. 100; Dicey, Rule 105, p. 585. 
2 See the American case, Johnson v. Wallis (1889), 112 N.Y. 230; Beale, 

ii. 740. 

3 Bond V. Graham (1842), i Hare 482, 484; Ewing v. Orr-Ewing (1885), 
10 App. Cas. 453; for Penn v. Baltimore (1750), i Ves. 444, fully discussed 
infra, pp. 614-24. 

■* Supreme Court of Judicature Act, 1925, s. 168 (i) (2). See In re Bowden 
and Hyslofs Contract, [1928] Ch. 479. 

Supreme Court of Judicature Act, 1925, s. 169, as amended by Adminis¬ 
tration of Justice Act, 1928, s. 10. 

* The resealing does not relate back to the original grant. For the purpose of 
suing in England the executor is not an executor until the resealing is effected. 
Barns V. Campbell, [1952] i K.B. 15. 

2 Colonial Probates Act, 1892; extended to protected States and mandated 
territories by Colonial Probates (Protected States and Mandated Territories) Act, 
^27, s. I. For a full list of the territories for which Orders have been made see 
Halsbury s Laws of England, vol. 16, p. 200, note (c). See also the annual supple¬ 
ment. 
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the provisions of the Act to any foreign country in which Her 
Majesty has jurisdiction^ If the deceased died domiciled in 
England^ probate or letters of administration may be resealed 
in the High Court in Northern Ireland^ or in the Sheriff Court 
at Edinburgh.3 

(b) Beneficial distribution of movables 

Presuming that the estate has been cleared of debts, the 
next and final duty of the administrator is to distribute the 
property among those to whom it beneficially belongs. These 
persons vary according as the deceased dies testate or intestate. 

^/Intestate succession, 

r The rule has been established for some two hundred years Lex domi- 
' that movable property in the case of intestacy is to be distributed 
according to the law of the domicil of the intestate at the time 
of his death.^ This law determines the class of persons to take, 
the relative proportions to which the distributees are entitled, 
the right of representation, the rights of a surviving spouse, the 
liability of a distributee for unpaid debts, and all analogous 
questions. 

The fate of movables situated in England and belonging to Cadudary 
an intestate who has left no relatives recognized as his succes- 
sors by the law of his domicil has already been fully discussed.^ 
Summarily stated, the rule, which derives from the principle 
that the authority of the lex domicilii is rigorously confined to 
questions of succession, is this: 

If, by the lex domicilii,^ the movables pass to the fiscus or some other 
body in the domicil by way of succession, English law gives effect to 
this ruling;^ if, on the other hand, they are seized by some body in the 
domicil as being res nullius,^ they pass to the English Crown as bona 
vacantia? In this latter case, there is no question of succession to be 
referred to the lex domicilii. 

^ (1913), 3 & 4 Geo. V, c. 16. 
^ Probate and Letters of Administration Act (Ireland), 1857, s. 94; Northern 

Ireland (Miscellaneous Provisions) Act, 1932, s. 2. English grants cannot be re¬ 
sealed in Eire, nor is the reverse process possible. 

^ Confirmation of Executors (Scotland) Act, 1858, s. 14. 
^ Pipon V. Pipon Amb. 25; Westlake, ss. 59,120; Story, s. 481; Dicey, 

p. 598. 

5 Supra, $7-^9^ 
^ Iff sAe Estate of Ma/donadoy lig^jQP. 222> 
^ Iff re Barnet Is Trusts, i Ch. 847; In the Estate of Musurus,\i<)i6\ 

2 All E.R. 1666. 

? , , 
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(ii^Testamentary succession. 

Lex dom't- \ TTlic ^cncr3.1 rule est3,t)lisiiccl both in this country 3.nci m 
a/z/ofUj^e U.S.A. is that testamentary succession to movables is gov- 

goveras prned exclusively by the law of the domicil of the deceased as it 
(existed at the time of his deathd When a testator dies domiciled 
/abroad leaving assets in England, it is true that probate must 
be taken out in England, and it is also true that the assets must 
be administered in this country according to English law, but 
nevertheless all questions concerning the beneficial succession 
must be decided in accordance with the law of the domicil. 
The duty of the executor is to ascertain who, by the law of the 
domicil, are entitled under the will, and that being ascertained 
to distribute the property accordingly.^ It is necessary, how¬ 
ever, to deal separately with the various questions that arise in 
testamentary succession. 

Capacity J(«) Capacity. The capacity of a testator is determinable by 

°governed his domicll. The meaning of this statement is clear 
by lex enough if he is domiciled in the same country at the time both 

domicilii Qf making the will and of his death. If this is a foreign 

country, his capacity by English law is immaterial. Thus in a 
case decided when a feme-covert possessed no testamentary 
capacity at common law,3 the English court granted probate of 
the will of a married woman, a domiciled Spaniard, upon proof 
that by Spanish law a wife was empowered to bequeath her 
movables. 

What is But what is the position where the testator has changed his 
making his will.? Is the determinant of the 

governing law his domicil at death or at the time when he 
made the will.? There is no decision on the matter, but the 
majority of jurists, however, hold that it means the former.® 
This is curious, for by English internal law, and presumably 
by other municipal systems, the decisive moment for testing 

* A subsequent change in the lex dotnicilii is of no effect; Lynch v. Provisional 
Government of Paraguay (1871), L.R. 2 P. & D. 268. 

^ EnoMnY. Wylie {1^62), 10 H.L.C. i, 19; Story, s. 466. 

^ ^ Until the Married Women’s Property Act, 1882, a married woman could 

dispose by will of her separate estate or of a power of appointment, and she could 

bequeath personalty with the assent of her husband, but otherwise she had no 
testamentary capacity, 

'^IntheGoodsofMaraver\i%2%),iYizg^,E.cc.4^c)%. 
5 Westlake, s. 86; Foote, pp. 256-7; Beale, s. 306 (i); Goodrich, p. 512; 

Stumberg, p. 381. Contra, Dicey, pp. 600-1; Theobald on Wilis (loth ed.), 

p. 3; Savigny, Guthrie’s translation, p. 232; Story, s. 465; Johnson, iii. 66; 
Wolff, pp. 581-2. 
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capacity is the time when the will is made. A will made by an 
infant or by a lunatic cannot be validated by subsequent events. 
No will can be valid unless it is valid when made. On principle 
it makes no difference that the subsequent event consists in a 
change of domicil to a new country where the law has a more 
favourable rule for capacity. For instance: 

A domiciled Hungarianj twenty-two years of age, and therefore 
lacking testamentary capacity by Hungarian law, makes a will, but 
ultimately dies domiciled in England. 

It is submitted that the will is void. What is invalid for incapa¬ 
city in its origin can scarcely be automatically validated by the 
change of domicil. If, on the other hand, 

a domiciled German, sixteen years of age, makes a will, as he is per¬ 
mitted to do by German law, but ultimately dies domiciled in England,^ 

it is submitted that the will is valid. In fact it is difficult to 
disagree with the view that testamentary capacity, in the sphere 
of both internal law and private international law, is governed 
by the lex domicilii of the testator at the time when the will is 
made.^ 

Different considerations apply to the question of capacity Powers of 
to exercise a testamentary power of appointment given by an ^fn^and 
English instrument to an appointor domiciled abroad. The ob- capacity 
vious principle here is that, just as in the case where a testator 
disposes of his own property, capacity must be tested by the 
law of the appointor's domicil. There is indeed no doubt 
that, if the rule of this law on the matter is satisfied, the 
appointment is good. It is enough, whether the power is general 
or special, that the appointor is of full capacity by his own lex 
domicilii^ even though he is incapable by the law that governs 
the instrument by which the power was created.^ But this does 
not conclude the matter. As will be seen when the question of 

^ Martin Wolff, s. 557. 

^ Theobald on Wills (loth ed. by J. H. C. Morris), p. 3; Burge (ist ed.), 

iv. 580, stated the rule to be that in the event of a change of domicil the testator 

must have capacity both at the time of making the will and at death. Graveson, 

on the other hand, suggests that the courts might be satisfied if the testator was capax 

either at the date of making the will or at the time of death; op. cit.,p. 267. Cp. the 
case of a legatee, infra^ p. 562. 

3 In re LetuaPs Settlement Trusts, [1918] 2 Ch. 391, where a testamentary 

exercise by a domiciled Frenchwoman aged nineteen was upheld. But the English 

instrument of creation provided that the appointment should be made by will 

‘executed in such manner as to be valid according to the law oF the appointor’s 
domicil. 

o 0 825106 
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formal validity is considered,^ the view taken by English law is 
that the instrument which creates the power, not the one by 
which the power is exercised, is the governing instrument, and 
that the appointor is a mere agent to carry out the wishes of the 
donor. The appointee takes under the instrument of creation, 
not under the will of the appointor. If capacity stands on the 
same footing as formal validity, it follows, therefore, that an 
appointment is valid if the appointor has capacity by the law 
that governs the instrument of creation, though he may be 
incapable by the law of his own domicil. It may well be objected 
that even if the appointor is regarded as merely the agent of the 
donor he should not be free to do what, according to the law to 
which he is subject, he is incapable of doing.^ Nevertheless, the 
view is not unreasonable in the case of a special power, for here 
the appointor’s function is to select the beneficiaries from the 
class already designated by the donor. He is in no sense dis¬ 
posing of his own property. But there is little to justify a refer¬ 
ence to the law governing the instrument of creation in the case 
of a general power, for the appointor in such a case can scarcely 
be regarded as a mere agent to implement the wishes of the 
donor. 

The correct rule probably is, therefore, that the testamentary 
exercise of a general power is invalid for want of capacity, unless 
the appointor is capable by his lex domicilii; but that in the case 
of a special power the exercise is valid if he is capable either by 
his lex domicilii or by the law that governs the instrument of 
creation.3 

Capacity of The Capacity of a legatee to take a bequest is determined by 
legatee domicil.'’' This law, not the lex domicilii of the 

testator, determines, for instance, whether he is of full age or 
whether an unincorporate association is capable of receiving a 
legacy. In the case of In re Heilman's JVill,^ however, the court 
did not apply the law of the legatee’s domicil exclusively, but 
adopted the principle that where there are two conflicting laws 
as to capacity, that is selected which is most favourable to the 
propositus. 

* Infra,571-3. 2 Goodrich, p. 530. 

^ For a full discussion of the whole subject see Dicey, pp. 631—2. 
* In re Eellmann's Will (1866), L.R. 2 Eq. 363; In re Schnapper, [1928] 

Ch. 420. 

® Supra. By German law the boy’s father was entitled as guardian to receive 

the legacy. Lord RomiHy M.R., however, refused to permit payment to him and 

ordered that during the minority the money should be treated as an infant’s 

legacy; see Foote’s criticism (op. cit., pp. 74-75) of this aspect of the decision. 
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A domiciled Englishman bequeathed legacies to each of the two 
children of a domiciled German. The children were a daughter aged 
18 and a son aged 17. By German law girls attain majority on com¬ 
pleting their eighteenth year; boys, on completing their twenty-second 
year. 

It was held that the legacy to the daughter might be paid to her 
on her own receipt, since she was of age by her lex domicilii\ and 
that the legacy might be paid to the son as soon as he attained 
majority according to English law or according to German 
law, whichever first happened. 

I J (^) Formalities. Phillimore, writing in the early part of 1861,^ At com- 

I accurately, if somewhat cHdingly, stated the rule with regard 
I to the system of law which governs the formal validity of a dLiclm 
I will. , 

exclusively 

1 ‘As to the form of the testament. The j urisprudence of the Continent 
wisely, justly and philosophically allows an option to a testator to adopt 
either {a) the form required by the lex loci actus-, or {b) the form required 
by the lex domicilii. The adoption of either form is, as j urists say, faculta¬ 
tive, not imperative, though the general maxim be locus regit actum. 

‘England and the North American United States unwisely, arbi¬ 
trarily and unphilosophically compel the testator to adopt the form 
prescribed by the lex domicilin'^ 

The lex domicilii in question is the law of the testator’s domicil 
at the time of his death. Until as late as 1830 it was probably 
true to say that the universal application of this principle 
was not recognized,^ for in Stanley v. Bernes* Sir John Nicholl 
held that a will of movable property made according to English 
law by a British_ subject who died domiciled in Madeira was 
valid. This decision was, however, reversed by the High 
Court of Delegates. The exclusive authority of the law of the 
testator’s last domicil wgs again affirmed by the Privy Council 

j in the leading case of Bremer(^Freeman.^ In that case: 

Fanny Calcraft, an Englishwoman domiciled at the time in France, 
made a will in Paris in the English form, executed according to the 
Wills Act, 1837, but not in accordance with the requirements of 
French law. She died domiciled in France. It was held that the will was 
invalid. 

!r • 

’Vi:: 
H 

^ i.e. before LordXiji£sd£m^^ which was passed later in the same year; ■ 
pp. 564 et seqq. |T|;i 

^ Commentaries upon Intemaiional Law, iv. 1 
^ See Lord Kingsdown’s speech on the second reading of the Wills Act, 186i, 

in the House of Lords; Hansard, vol. 162, pp. 860-80. 

^ {1830), 3 Hagg. Ecc. 373. 5 (1857), 10 Moo. P.C. 306. 
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Lord Wensleydale, in delivering the judgment of the Court 
said: ’ 

‘The post-mortuary distribution of the effects of a deceased person 
must be made according to the law of his domicil at the time of his 
death, if he dies without a will; and it seems equally to follow that if the 

law of the country allowed him to make a will, the will must be in the 
form and with the solemnities which that law required.’" 

The hardship that may result from a rule so inflexible as 
the rule obvious. A domicilcd Eii^lishnitiii wlio wished to ihrIcg 

a will while travelling abroad would be obliged to adopt the 
formalities prescribed by the Wills Act, 1837, but though it 
would be an easy matter with the help of a local lawyer to draft 
a document according to the law of the place where he happened 
to be, it might be impossible to obtain advice from an expert 
versed in English law. Again, it would be useless for an Eng¬ 
lishman, prior to going abroad in search of a new domicil, to 
make his will in the English form, since it might be invalid 
should he die domiciled in a place where different forms are 
required. It was with a view to relieving British subjects from 

^;,,j^such difficulties that the Wills Act. 1861. commonlv called! 
--^M Loi'd Kingsdown’s Act, was passed.^ The maiJTobject of this is 

to provide that a will which is good as to form according to the v/ 
Kings- law of the country where it is made shall never be rejected for 
dovms of form. The loci actus is to be an alternative to the lex 
^ domicilii at death. 

BriSub- t't "^ith wills made out of the 
jects made Ulilted KingdoiTi and runs as follows i 

United* Every will and other testamentary instrument made out of the 
Kingdom United Kingdom by a British subject (whatever may be the domicil of 

such person at the time of making the same or at the time of his or her 
death) shall as regards personal estate be held to be well executed for the 
purpose of being admitted in England and Ireland to probate, and in 
Scotland to confirmation, if the same be made according to the forms 
required by 

(i) the law of the place where the same was made; or 

(ii) the law of the place where such person was domiciled when the 
same was made; or 

^ At p. 358. 

" For a trenchant criticism of the drafting of the Act see J. H. C. Morris in 62 

185, ^28.Fora 
new draft for England recommended by the Private International Law Com- 

mittee, see Cmnd. 491 (195 8). A convention on the matter was concluded in 1060 
at the 9th session of the Conference on Private International Law at The Hague. 
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(iii) the laws then in force in that part of Her Majesty’s dominions 
where he had his domicil of origin.’ 

If, therefore, a British subject, whose domicil of origin is in 
New South Wales, makes a will in Switzerland at a time when 
he is domiciled in France and ultimately dies domiciled in 
England, his will is formally valid by virtue of the section if 
it satisfies the requirements of any one of the following three 
laws, 

(i) Swiss law {lox loci actus)^ or 
(ii) French law {lex domictlii at time of execution), or the 

(iii) law of New South Wales (law of domicil of origin), 

and it is valid at common law if it satisfies the requirements of 

(iv) English law {lex domicilii at death). 

The restricted application of the section must, however, be Restricted 

observed. It is restricted to a will made out of the United King- 
dom, a term which now includes no more than England, Scot¬ 
land and Northern Ireland;^ it deals only with the question of 
formal validity; it is confined to wills of British subjects; its 
operation is limited to personalty. As regards British nationa¬ 
lity, it is indifferent whether the testator was a natural born or 
a naturalized subject,^ but the status must have been possessed 
by him at the time when the will was made.^ It is presumably 
immaterial that he lost it later.^‘Personalty' bears .the ordinary 
meaning attributed to it by English internal law and thus in¬ 
cludes, for example, leaseholds^ and land subject to a trust for 
sale but not yet sold.^ 

The second'section of the Act deals with wills made by wills made 

British subjects within one of the countries forming part of the 
United Kingdom. The section provides that: 

‘Every will made within the United Kingdom by any British subject 
(whatever may be his domicil at the time of execution or of death) shall 

^ Not Eire: Irish Free State (Consequential Adaptation of Enactments) Order, 
1923; nor the Isle of Man, nor the Channel Islands; Royal and Parliamentary 
Titles Act, 1927, s. 2 (2). ^ the Goods of Gaily (1876), i P.D. 438. 

3 Bloxam v. Fame (1884), 9 P.D. 130; In the Goods of Von Buseck (1881), 
6 P.D. 211. 

So decided by the Supreme Court of British Columbia, In re Colville^ 93 2] 
I D.L.R. 47. 

5 Re Grassi, Stuhherfe/dv, Grassi, [1905] i Ch. 584. As to whether ‘personal 
estate’ includes a mortgage of freeholds see In re Gauthier, [1944] 3 D.L.R. 
(Canada), and article ibid, by Falconbridge. 

^ In re Lyne'^s Settlement Trusts, [1919] i Ch. 80. 
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be formally valid as regards personal estate if executed according to the 

forms required by the Jaws for the time being in force in that part of the 
United Kingdom where the same is made.’ 

Thus if an Englishman, while on a visit to Edinburgh, makes 
a will there without witnesses, this holograph instrument, being- 
recognized by Scottish law, must be admitted to probate in 
England. 

This section has the same limited application as the first 
but it is narrower in the sense that the only substitute it allows 
for the lex domicilii at the time of death is the lex loci actus. Under 
the first section, a will made in France according to English law 
by a British subject domiciled in England is valid, since it con¬ 
forms to the law of the place where the testator was domiciled 
at the moment of execution. But a will made in England accord¬ 
ing to Scottish law, by a British subject domiciled in Scotland, 
is not validated by the second section, though it is, of course’ 
valid under the general rule if the testator dies domiciled in 
Scotland. 

A testator, therefore, has certain choices open to him. He 
must, however, stand or fall by one of them. T am of opinion’, 
said Lord Penzance, ‘that, in determining the question whether 
any paper is testamentary, regard can be had to the law of one 
country only at a time.’^ In the case from which these words are 
taken: 

A testator, apparently domiciled in England, made a will in India, 
not properly executed according to the local law, and added a codicil at 
Florence, Neither was formally valid by the law of England or of Italy. 
He added a second codicil at Genoa. This was well executed according 
to Italian law, the lex loci actus. 

The argument offered in support of the will being admitted to 
probate was to this effect: ‘If you begin with Italian law you 
find a formally valid codicil. If you then turn to English law 
you find that the valid codicil, since it is endorsed on the will, 

^ rcpublication of the will and thereby establishes 
refused to combine the two laws in this way, 

and held that neither the will nor the codicil could be admitted 
to probate. 

It is now necessary to consider what effect is produced if a 
testator changes his domicil, after having made a will that was 
qrmally valid according to the testamentary law that governed 

him at the time of execution. For instance: 

’ F^c/5^//v. if/Za'-frAy (1869), L.R. I P. & D. 673. 
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A French testatorj while domiciled in France, makes an unattested 
will, valid according to French law, and later dies domiciled in England. 
Is the will void at common law as not having conformed to the lex 
domicUit at death? If so, is it saved by Lord Kingsdown’s Act? 

The conclusion seems inevitable that at common law such a Effect of 

change of domicil is fatal to the validity of the will. To hold 
otherwise would be to stultify the general common law prin¬ 
ciple that a will must satisfy the formalities of the testator’s last 
domicil. Moreover, such a decision would be contrary to 
principle. As pointed out in a leading American case,^ the 
essence of a will is that it is ambulatory until death, a mere in¬ 
choate transaction having no legal significance and creating no 
vested rights until consummated by death. If it were complete 
upon execution it could not, of course, be affected by a change 
of domicil, but since it does not become complete till death it is 
necessarily affected by that system of law which governs the 
testamentary dispositions of the deceased. Story does not hesi¬ 
tate to pronounce that a change of domicil, such as instanced 
above, invalidates a will.^ There are several American decisions 
to this effect.3 

In England, unfortunately, there is no decision in which the 
exact issue has been raised, but there is little doubt that a court 
would stand firm by the rule that the lex domicilii at death must 
be satisfied. This is implicit in the judgment of the Privy 
Council delivered by Lord Wensleydale in Bremer y, Freeman\^ 
though it was there pointed out that it was unnecessary to de¬ 
cide the question. It was there said: 

‘Their Lordships, however, do not wish to intimate any doubt that 
the law of the domicil at the time of the death is the governing law.’^ 

, The question next arises whether a will which would thus be Effect of 

invalidated at common law by a change of domicil is saved by 
Lord Kingsdown’s Act. That Act, in its third section, provides down’s 

I aTloIIows?^^ 

No will or other testamentary instrument shall be held to be revoked 
or to have become invalid, nor shall the construction thereof be altered, 
by reason of any subsequent change of domicil of the person making the 

same. 

^ Moultrie v. Hunt (1861), 23 N.Y. 394; Lorenzen, Cases of Confiictof LawSy 
p.780. 

2 S.743. 

3 Moultriesf,Hunt^supra\GQQdsi<dsio'siConfiktofLaws^Y-S'^\- 
Moo. P.C. 306. ^ At p. 359. 



568 THE LAW OF MOVABLES 

Eflfect on In the first place it is clear that, independently of this section 

Grids'll formal validity of a will made by a British subject under the 
subjects first or the second section is entirely unaffected by a subse 

quent change of domicil. Those sections provide that a will' 
which is formally valid according to one of the systems of law 
specified, shall be admitted to probate, 'whatever may be the 
domicil of such person ... at his or her death’. When once 
a valid will has been made under either section, it is to remain 
valid. “ 

foreigners suDjects, and the difficult question is whether the third 
section can have any operation upon the will of a foreigner If 
a foreign testator while domiciled in France makes a holograoh 
will and later dies domiciled in England, does that section 
save the will from failure.? The obvious comment to pass on 
this suggestion is that an Act entitled ‘An Act to amend the 
laws with respect to wills of personal estate made by British 
subjects cann^ apply to foreigners, but as against this there are 
dicta to the effect that, though the title is part of a statute and 
may be examined in considering the scope of the enactment 
It IS not or much account on a question of construction i The 
true view, however, probably is that, though the title cannot be 
used to control exprps provisions of an Act, yet, wherever 
there is any doubt about the meaning of a section, the Act 
should be construed consistently with the title 2 

°fTofd ,3 ‘^^!_becomes relevant to discover the object of the third 
f, circumstances which gave rise to the Act are 

‘’Tct t- connected with Fanny Calcraft’s will 
at issue in the case of Bremer y. Freeman A Fanny 

La craft an Englishwoman resident in Paris, who had made a 
will conformably to English law, was held by.the Privy Council 

haH intestate because, being domiciled in France, she 
had not satisfied the formalities of French law. This decision 

^tL^iTtb opinion stated on oath by ten advo- 
SSnfrl rB repute in France that, since Fanny had not 

? 3 necessary authorization from the French Govern¬ 
ment, she had never acquired a French domicil, and that con- 

' See, for example, v. Lawrence (1890), 2C O B D 00 loa- see 

f^SAawjRudJtn{,%S9)>9l^-C.h.R.2iA. ^ >PPvi73 7- 

pp. Statutes reiating to Property (1862), 

(1857), 10 Moo. P.C. 306, supra^ p, 563. 
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sequently her will made in accordance with English law would 
be regarded as formally valid by a French court. However, it 
was held that she died intestate, and this caused so much alarm 
among British subjects resident in Paris that they pressed the 
legislature to provide a remedy for the future. Stimulated by 
this agitation Lord Kingsdown introduced his bill to alter the 
law, but, though not admissible as evidence,^ it is noteworthy 
that in his speech to the House of Lords on the second reading 
he spoke exclusively of Englishmen, Irishmen and Scotsmen, 
and never once hinted that he wished to legislate for the wills 
of foreigners.^ 

The very strong presumption, then, is that it was only for Probable 

British subjects that the legislature intended to modify object of 

exclusive authority of the lex domicilii at death. It could scarcely * ^ 
have intended ‘to legislate for the wills of all testators in the 
world irrespective of their connexion with the United King¬ 
dom’.3 The probable object of the third section was to make it 
perfectly clear that a will valid under either of the first two 
sections should not be adversely affected by a later change of 
domicil. The section merely states more explicitly what had al¬ 
ready been stated in the earlier sections. It is submitted that the 
true meaning is arrived at if the opening words of the third 
section are read as ‘No such wil^.'^ 

Westlake,3 however, maintains that the section is of general views of 
application, and that a will validly made by a foreigner under 
the law of his domicil at the time of execution cannot be ren¬ 
dered formally void as a result of his death in a new domicil. 
This is a most desirable principle which might perhaps be 
supported by the maxim ut res magis valeat quam pereat^ but 
it does not seem to be a justifiable inference from the Act. If it 
was really intended to alter for all people the English rule of 
private international law, that the lex domicilii at the time of 
death regulates formalities, it is scarcely credible that more 
explicit and direct language would not have been used. If clear 

* Assam Railzvay and Trading Co. v. Inland Revenue Commissioners, [195S] 
A.C. 445, 458. 

^ Hansard^ 162, 860 et seqq. ^ Dicey, p. 626. 
^ 62 L.Q.R. 175. Morris, Cases on Private International Law, pp. 437 et seqq. 
^ S. 85, pp. 121—2. Wolff, p. 588, agrees with Westlake as also does Graveson, 

op. cit. (4th ed.), pp. 306 et seqq.; Breslauer, 3 J.Z.g. 343 et seqq. and R. G. 
Little, 5 /. ^ CX.Q. 118 et seqq.; Dicey, pp. 625—8 and Foote, p* 301, 
disagree. Schmitthoff, op. cit. (3rd ed.), p. 246, prefers the compromise suggested 
by Dicey in his lifetime, namely, that the section applies to the will of an alien, 
but only if he dies domiciled in England, Dicey, op. cit. (5th ed.), p. 820. 
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language was employed in the first two sections to modify the 
rule for British subjects only, why should a far more sweeping 
alteration be introduced in such obscure phraseology ?i ^ ° 

f' The only judicial authority invoked by Westlake is a state- 
I ment by Gorell Barnes J. in the case of In the Estate of Groos.^ 
I where the facts were as follows: —’ 

The testatrix, who was not a British subject, made a will while 
domiciled in Holland and a week later married a domiciled Dutchman 

By Dutch law the will was unaffected by the marriage, but according 
to English law it was thereby revoked. The parties acquired a domicd 
m England and after the death of the testatrix her husband moved for 
a grant of probate. 

‘Having considered the authorities’, said Gorell Barnes J., ‘I 
hold that S. 3 of the Act may reasonably be construed as appli¬ 
cable to a case such as this.’ But in what manner did the learned 
judge classify the ‘case’.?3 What was the problem according to 
his view of the facts} He appears to have directed his attention 
to the effect of the marriage upon the will, for accordinp- to one 
report he said: ^ 

‘The point for my determination is whether the change of domicil 
renders the will bad on account of the marriage which took place after 
the execution of the wilL’^ 

These words are slightly different in another report: 

‘The only point against the admission to probate of the will is that 
a though the testatrix was domiciled in Holland when she married after 
niaking her will, the domicil subsequently became English. Is the effect 
of this that the will becomes null and void in consequence of the 
subsequent marriage.’^ 

If this was the issue envisaged by the judge it was not a 
debatable issue, for whether a will is revoked by a subsequent 
marriage, as will be seen later, is a matrimonial question that 
a s^to e etermiued once and for all by the lex domicilii of the 

partly at the time of the marriage.* The rule of Dutch law that 
marriage oes not operate as a revocation was therefore decisive, 
the validity of the will on that score could not possibly be 
affected by a later change of domicil and thus Lord Kings- 

to does not apply 

In sections, the 
intention must have been that it should have a different effect. 

^ iS Pa"t pz72 ^ Astothis see 5 /.yC.Z.S. „8 etseqq. 
6 ^4^;; * (1904), 73 L.J.P. 82, 83. 
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down’s Act was totally irrelevant. Anything said about the ex¬ 
tension of the Act to foreigners must be ranked as obiter. 

We must now consider the question of formal validity in Powers of 

connexion with the testamentary exercise of powers of appoint- ' 
ment. A power of appointment exercisable by will is fre-whatiaw 
quently given by an EngHsh settlement or an English will to a 
person who ultimately dies domiciled in a foreign country. In ties? 

such a case it is essential to ascertain the legal system which 
determines whether the formalities attending the testamentary 
exercise of the power are sufficient. The decision reached by 
English law on this matter may be stated as follows: 

The execution by will of a power conferred by an English instru¬ 

ment is valid, if it satisfies the formalities (a) of the law governing the 
donee’s will or (jS) of internal English law. 

(a) That system of law by which the will of the donee of the fower is 

tested. 

If an English instrument, whether a settlement or a will, Anysystem 

gives to X a power of appointing property by will, all that is b^E^giiL 
required to constitute a valid formal exercise is that the will in law as 
which the power is exercised shall be one which is recognized 
as valid by the English principles of private international law.^ appointor 

It is not necessary that the will should satisfy the formalities of 
English internal laws. The wills which are formally valid 
according to private international law are, as we have seen, 
those executed in accordance with the law of the testator’s 
domicil at death,^ and those executed by British subjects 
according to one of the legal systems indicated by Lord 

Kingsdown’s Act.^ 

‘A power to appoint by will simply,’ said Lord Romilly, ‘may be 
executed by any will which, according to the law of this country, is 
valid, though it does not follow the forms of the statute [i.e. the Wills 

Act, 1837].’^ 

^ D'Huart v. Harkness (1865), 34 Beav. 324; In re Price, Tomlin v. Latter, 
[1900] I Ch. 442; In re Wilkinsods Settlement, [19^7] ^ Lh. 620. 

^ For example, see cases cited in previous note. 
^ In re Simpson, Coutis tsf Co. v. Church Missionary Society, [1916] i Ch. ^02, 

508—9. The inconsistent decision in V. [1898] i Ch. 642, may 
be disregarded, as also the dictum of Kay J. in In re Kirwan s Trusts (1883), 
25 Ch.D. 373, to the effect that Lord Kingsdown’s Act does not apply to powers 
of appointment at all. In this case the appointment was void in any event, as not 
having satisfied the formalities prescribed by the donor; see infra, pp. 572, 573. 

^ D'^Huart Y. Harkness, supra, 328. 
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^^5 ioTc instcLHCCj tile donee dies domiciled in Fro-nce, 3, I^q] 

graph will_ executed by him without the attesting sio-natures of 
witnesses is a valid exercise of the power. 1 If later lie revoke 
the execution in a manner that is valid by French law the revo^ 
cation IS effective.^ These rules apply both to general and to 
special powers of appointment.^ 

aJS , as in the above example, the will of the appointor 
S. 10 derives its validity from a foreign law it is entirely unaffected 

by the rule of domestic English law contained in the tenth sec 
tion of the Wills Act,_ 1837.4 That section consists of two nor- 
tions, the first prohibitory, the second benevolent. 

Firstly, no appointment made by will in exercise of a power 
shall be valid unless it is made in writing and signed by the 
testator in the presence of two witnesses who attest the 
Signature. ^ 

Secondly, every will executed in the above manner shall so 
far as regards the execution and attestation thereof, be a valid 
execution of the power, notwithstanding that some additional 

Se?utioL°" imposed upon its 

The second portion of this section fell to be considered in 
narretto v. 7 oung^^ where: 

_The power given to the donee was a power to appoint ‘by her last 
will m writing ... to be executed by her in the presence of, and attested 

Phance° The donee, who died domiciled in 
if ranee, left an unattested will which was valid according to French law. 

the'^rr ^"^twithstanding its conformity with 
the /.X was not a good execution of the power, since 
t disregarded the formalities specified by the donor. The bene- 

Ti f tha^/dr''° d invoked in aid of a 

of th^J chtrac? ' an omission 
b accorda^ ^ rectified by the court 
iurisdkffon S Jd 1 doctrine that equity possesses 
jurisdiction to aid the defective execution of a powerl^ It should 

" £/X?v!'c£“yftf934] K P- 57L i. 

C11.D. 373, as explained b? Stirlin?f in/LS PrS^'r’”/- T 
I Ch. 442, at p. 432. ^ J-d" " Prw, Tw/w v. [1900] 

® Inre Walker, fiooSl r Ph cAn mu. • • j- ^ 339- 
limited class of Dersnm Tn ’J jurisdiction is exercisable in favour of a 
class: P appointees did not fall within that 
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be noticed that the will in Barretto v. Young would not have 
been affected by the prohibitory portion of section ten, had the 
appointor, for instance, been required to sign it in the presence 
of more than two witnesses^ 

(^) English law as enacted hy the Wills Act^ 183^. 

When a testator possessing a power of appointment dies Formalities 

domiciled abroad, it is obviously contrary to principle that the 
formal validity of his testamentary exercise of the power should dent 
be determined by English internal law, since the fundamental 
doctrine is that his will must observe the formalities of the lex 
dofnicilii. The courts have held, however, that since the power 
has been given by an English instrument it is not unreasonable 
to test the validity of its exercise by English lawA As Lord 
Romilly said in WHuart v. Harkness'? 

‘The law takes a liberal view, and where the instrument creating the 
power directs it to be executed by will in a particular form, a will may be 
good for the purposes of the appointment if executed according to the 
law of this country, though not according to the law of the domicil.’ 

A will which thus derives its validity from English internal Additional 
law is, of course, subject to section ten of the Wills Act. There- formalities 

fore additional formalities imposed by the donor of the power 
may be disregarded.^ 
sy{c) EsseJttial validity. What Jarman^ calls the ‘efficacy of 
testamentary^ dis^^ ions’ is determined by the law of the V law of 

country in which the testator was domiciled at death.^ This fasTdomidi 
rule is not affected by Lord Kingsdown’s Act. A will may be 
admitted to probate under that statute as having complied with 
the formalities of one of the legal systems specified in the first 
two sections, but the actual effect of its dispositions must be 
measured by the lex domicilii at death. The grant of probate is 
conclusive proof that the instrument proved is the will of the 
testator but it is not conclusive as to the validity of the dis¬ 
positions. ‘You must obtain probate ... in the country where 

^ In re Price, Tomlin v. Latter, supra, at p. 452. 
^ Tatnail v. Hankey (1838), 2 Moo. P.C. 342; In the Goods of Alexander 

(i860), 29 L.J.P. & M. 93; In the Goods of Hally burton (1866), L.R. i P. & D. 
90; In the Goods of Huber, [i 896] P. 209; Murphy v. Deichler, [1909] A.C. 446. 

3 (1865), 34Beav. 324, 328. 
In re Price, Tomlin y. Latter, [1900] i Ch. 442. 

3 Jarman on ^///x (7th ed.), p. 7. 
^ Thornton v. Curling 8 Sim. 310; Campbell v. Beaufoy (1859), 

John. 320; Macdonald v. Macdonald (1872), L.R. 14 Eq. 60; re Groos, Groos v. 
Groos, [1915] I Ch. 572. 
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the property exists; and when that is done, you re&ulaf^ ft, 
manner m which you distribute or dispose of it bv the law r 
the country where the testator was domiciled.’i 

Tf, for instance, a British subject dies domiciled in France- h, ■ 
made a will m England according to English law, probate is necess3 
granted. But if he has neglected to leave to his children that oortT 

the estate required by French law, the English court allows the S to 

take effect only as it would do in France. If French law regards he 

testamentary dispositions as ineft'ective, the court directs the prLertv to 
be distributed according to the French law of intestacy.^ ^ ^ ^ 

pe principle that the law of domicil at death is decisive ic 
well il ustrated by the reverse case to that just mven An 

example IS afforded by Re Groos, Groos v. Gr.cua where the'facts 
were as follows; 

A Dutch lady made her will in Holland constituting her husband 
heir of her movable property except for the ‘legitimate portion to which 
her descendants were entitled’. She died domiciled in England leavit 
her husband and five children surviving By Dutch law fh^ M ’ ■ • 

of .h. children w. .hree-fonrfh.Toh^tr ^ beS 
kw n was nothmg. It was held drat, since the will operated 00^ £ 
Iish lawj the whole estate passed to the husband. ^ 

Whejer a beneficiary is entitled to take under a will is deter¬ 
mined hy tht le, domicilii of the testator if the question turns 

of/« procedure. In the case 

and her daughter, both domiciled in Germany, were 
killed in an air raid in London m circumstances which left it uncertain 

at;fulfh" mot?"^ tr -- endd^to r 
'ut a te Ae F^tr' r“’ ^^e survivor. In 
have survived the 5m ^ ^ younger person is presumed to 

they died simultaneously.^'"'' ^ presumption by German law is that 

be adopted German view must 

a eiftt)*anttet under the same principle are whether 
® witness, or to the relative of an attesting 

I V. Beaufoy, sufra, at p. 3 26, per Page Wood V -C 

. ch££’ VA. ’'• 
‘ Law ofProperty Act. 1925, s. 184. 
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witness, is validwhether a legacy lapses;^ what passes under 
a residuary gift,^ and whether a beneficiary is put to his election^ 

It should not be assumed that because a testator dies domi- Not au 
ciled in England his will is therefore inevitably subject to all ruks^on^^ 
the rules of English domestic law concerned with essential domicilii^ 
validity. This fact has not always been admitted. It has been appiTcrbie^ 
said, for instance, that whether a restraint upon marriage,^ or 
a gift for masses,5 or a gift to a charity is valid, or whether a 
limitation is void as infringing the rule against perpetuities,^ 
must be determined by the lex domicilii of the testator no matter 
what the domicil of the beneficiary may be. It is submitted 
that this view is neither consonant with principle nor warranted 
by the authorities. It entirely ignores the essential difference 
between the right to give and the right to receive. The two are 
not necessarily in pari materia. The right of a testator to give, 
as for example whether he is free to bequeath the whole of his 
property as it pleases him or on the contrary whether he must 
reserve a legitimate portion for his children, is ex necessitate 
governed by the English lex successionis from which his testa¬ 
mentary power of disposition is derived. But there is no reason 
why this law should restrict the right of a foreign legatee to 
enjoy a gift in accordance with the terms of the will, provided 
that the legacy is valid according to his personal law and pro¬ 
vided that the limitations imposed upon its enjoyment do not 
offend some rule of public policy so sacred in English eyes 
as to demand extra-territorial application. 

Suppose that a testator domiciled in England bequeaths a sum of Example of 

money to a legatee domiciled in France, and that the legacy, though 
valid by French law, is void by English internal law as being ob- perpetuities 

noxious to the perpetuity rule. 

Is the legacy void? The answer must be in the affirmative 
if the English policy is to insist upon the early vesting of 
interests regardless of where the property is to be enjoyed and 

^ In re Priest, [1944] Ch. 58. This case has been much discussed; see 60 
L.Q.R, ii4;6i L.Q,R. 124; 62 172-3; 7 238; Wolff, p. 586. 

^ In re Cunnington, Healings. Webb, [1924] i Ch. 68. 
^ Goodrich, p. 516, 
^ See In re Ogilvie, [1918] i Ch. 492, 500; Dicey, pp. 833-5; Westlake, s. 

125; Halsbury, Laws ^ England, vii. 64; Jarman on Wills (7th ed.), p. 511. 
These authorities do not seem to have been cited to Cohen ], in In re Allerls 

[1945] 2 AU E.R. 264; see p. 6ro, note I. 

^ Westlake, p. 154. 
^ Ibid. Dicey agreed with these views, but see now the 7th ed. of his work, 

pp. 610-11. 
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administered. Such a suggestion is untenable. The obierr 
perpetuity rule is to restrict the withdrawal of property from d!' 

channels of commerce, a purpose which is clearly local a^^J 
which, therefore, cannot justifiably be invoked to d^trov a K ^ 
quest of money that is to be enjoyed and administered in 
foreign country. As Lord Cottenham said in an early call ' 

The rules acted upon by the courts in this country with resnertt 
estamentary dispositions tending to perpetuities relate tn i-i * ^ ^ 

only . . . The fund [given by .he Sd" tT™''' 

tered in a foreign country is payable he^ though the plumose m “ht 
It IS to be applied would have been illegal if the admFnisLri 
fund had to take place in this country.’’ 

reached by the New 
York Court of Appeals^ and on one occasion at least bv an 

Australian court.3 In the laconic words of one judge Ttt 

part of the policy of the State of New Yo^rt'o infe;dil peT 

Agab'r mortmain in Pennsylvania or Californfa.H 

oflTtll in iTtlIte ■^ ^"Sland, leaves a sum of money 
a charity " that the income thereof shall be used for purposes most cnJ 

ducive to the good of „ligi„„ i„ . ocrain dioc=seTc“„“.ri ":i 

that persons domiciled in T arc appointed to administer the lt; 

The y-ust is myaiid by English law as not being charitable s 
bn if It ,s valid by the law of X. must the court fofbid paym ’ 

5hle'’F°"A'‘i Such a ruling would befndefen 
sible. English law confines the definition of a chanTwithin 

comparatively narrow limits, presumably with the obiett of re 
stncting the amount of money that may be withdrawn from 
circulation, but ,t cannot justifiably clalmho impSe aTs 
upon foreign countries. The decisive factor Is the law K 

g the instrument Ofgift. No doubt, three conditions must 

the purchase ofTaS H“d lay it out in 

Scottish entail. Such limitationHnfrHft/u ^r'^ according to the limitations of a 
trustees were allowed to mirrh c i 7- .^7 tule against perpetuities. The 
the will in accordance with the terms of 

^ vfeMVc/lwr, [1922] St. R. gd. 252. 
Hope V. Brewer {x^2), 136 N.Y. 126, O’Brien T 
Dun^te V. Byrne, [1912] A.C. 407. 
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be satisfied before transfer of the money to the foreign country 
will be authorized. 

Firstly, the charitable bequest must be valid according to 
the law of the country where it is to be administered. 

Secondly, there must be persons in that country willing and 
competent to undertake the task of administration.^ 

Thirdly, the purposes for which the bequest is to be em- 
ployed_ must not conflict with some rule of English public 
policy intended to operate extra-territorially. It can scarcely be 
maintained that a rule which confines within narrow limits the 
possible beneficiaries of a charitable gift is intended to be any¬ 
thing more than local in its operation. As a New York judge 
has well said: 

Laws defining capable beneficiaries ‘are not generally regarded as 
limitations upon the power of the owner to transfer or transmit the 
property, but as regulations applicable to the holding of the property in 
the particular community, founded upon political or social considera¬ 
tions’.* 

Such, indeed, is the view that has been taken by the English 
courts in the few relevant decisions. In three cases between 
1784 and 1827 it was held that the Mortmain Act of 1735,^ 
which provided that a bequest of money to be laid out in the 
purchase of land for charitable purposes should be void, did 
not affect a bequest in an English will directing that the money 
should be expended in another country for these purposes.+ 
There was, therefore, ample authority for Lord Cottenham’s 
statement that: 

‘A charity legacy void in this country under the statute of Mortmain 
is good and payable here if for a charity in Scotland.’s 

It would seem, then, that the principle which refers questions 
of substantial validity to the lex domicilii of the testator is not 
unqualified. 

' New V. Bonaker (1867), L.R. 4 Eq. 655. 
* Hope V. Brewer (1892), 136 N.Y. 126, per O’Brien J. 
^ 9 Geo. 2, c. 36. 

4 OIiphantY,Hendrie{ij%4t), l Bro. C.C. 571; Mackintosh v. Townsend 
16 Ves. 330; V. M/7/(i827), 3 Russ. 328; affirmed by the House of Lords 
(^^3 2 Low. and Clark 393. In this last case the bequest was held void, since 
it was not clear that the testator contemplated the purchase of land in Scotland, 
but Lord Lyndhurst said that had such an intention been proved he would have 
given effect to it; 3 Russ, at p. 338, 

^ Fordyce v. Bridges (1848), 2 Ph. 497> P* ^Bo the very positive 
statement of Westlake, op. cit., para. 301. 

825106 P D 
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P™Pf. ''“'idity of a dis 
appointed position resulting from the exercise of a power of appointm^lf 
interests depends upon whether the power is general or special 

Special eifect of the appointment in^ the case^ of a speck! nL ' 

-“•determined by the legal system to which the Isnuie" ta 
created the power is subject, for, since the appointor is merely 

the agept through whom the donor of the power designates tk 
beneficiaries, the latter take under the instrument of creSion! 

‘But the power in this case is a special power, and the execwityn r 

such a power does not bring the appointed property into the will of the 
appointor at all, but operates as a nomination of the persons 

names are to be inserted m the settlement as entitled in remainder in 
heu of the pwer of appointment. There is therefore no disposko^ 
of property belonging to the testatrix.’^ Qisposition 

In the case in which these words were spoken: 

A domiciM Frenchwoman, who had a special power of appointment 
given by an English settlement, was held capable of exercising it in a 

munky"^ incompatible with the French doctrine of com- 

P°ows1 i however, in In re Pryce^ held that, 
two ®^”ce the donee of a general power is entitled to dispose of the 

“decirnf own, the operation and effect of hi 
appointment must be determined by the law that g^erns th 

In re Fryce The facts of the casc were as follows: 

in j ^ Dutchman and became domiciled 
in Holland, was entitled under the will of her father traTentd 
power of appointment over funds in England Tn • Smeral 
that had nrr„rr^r1 u r ,■ f ngland. In the circumstances 

to sevemeSdirof J l™ited by Dutch law 
looker Rf b^r m one-eighth being reserved for her 

rerTusi slT ’ to Dutch lat, she appointed 

English law in tbic r ° *^if ^''‘‘‘^ence, Dutch law agreed with 
part of the testatnV bequest made the appointed fund 
part ot me testatrix’s own property. 

SeTpMtomml 'T '1'= "JMiy «f 

only sllen^ighthTrf a" X'Sj! 
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This decision seems unexceptionable in principle. Once it 
r was clear that the effect of the bequest was in the eyes of Dutch 

law to make the appointed fund part of the testatrix’s own 
property, it necessarily followed that any disposition she made 
of it must be, as regards essential validity, subject to that law. 
The fund was in this respect no different from property to 
which she was absolutely entitled in her own right. 

The most recent case on the subject is In re Waites Settle¬ 
ment Trusts I where the facts were somewhat similar to those 
in In re Pryce. 

A deed, executed in 1924 and subject to English law, limited certain 
trust funds to the testatrix for life and after her death in trust as she 
should appoint, with an ultimate trust in favour of her daughter G 
absolutely in default of appointment. By her will, after leaving certain 
legacies, she bequeathed her residuary estate to E absolutely. She was 
domiciled in Guernsey both in 1924 and at the time of her death. 

By the law of Guernsey, she could dispose of only one-half of her 
property, the other half passing to her son and daughter equally. The 
expert witness was of opinion that by Guernsey law the trust fund 
would not be regarded as forming part of the testatrix’s property, that 
the residuary bequest was not an effective exercise of the power and 
that therefore the fund did not pass to E, 

If, therefore, Guernsey law were the proper law to determine 
whether there had been an effective appointment, it would 
seem to follow that the trust fund would go as in default of 

under the deed of 1924. Danckwerts J., however, 
took the view that, since the power had been created by the 
English deed of 1924, the effect of the residuary bequest fell 
to be measured by English law. In his opinion, the question was 
one of construction. Did the words in the will show an intention 
to exercise the power ? Having regard to section 27 of the Wills 
Act, 1837, he felt that the question must be answered in the 
affirmative. This reference to section 27 is a curious but com¬ 
mon phenomenon of judicial utterances upon the proper law 
to govern the essential validity of a testamentary appointment 
made by a testator domiciled abroad.^ The section lays down a 

' -[1958] Ch. 100. Discussed 34 B.T.B.LL, 408-11 (P. B, Carter): 73 
L.Q,R. 459-62 (J. H. C. Morris); Dicey, pp. 641-4. For the views of Harman 
J. on the decision, see In re McMorran, [1958] Ch. 624, 6133—4. 

2 See, for example, In re D'Esters Settlement Trar/x,l [1903] i Ch, 898; 
In re Scholejield, [1905] 2 Ch. 408; In re Simpson^ i Ch. 502; iz? re 

Wilkinson^s Settlement^ [^9^7] ^ Ch. 620; In re Bryce [191 r] 2 Ch. 286, and In 

re LewaPs Settlement Trusts^ [^9^^] 2 Ch. 391, at pp. 396—8, where the cases 
gre summarized by Peterson J. 

In re 

Waiters 
Settlement 

Trusts 
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rule of construction to the effect that, unless a contrary inten 
tion appears by the will, a general bequest of personalty is to' 
be construed as including personalty which the testator has 

power to appoint in any manner he may think proper. One 

effect of this enactment is that a residuary bequest operates ac? 
an execution of a general power. ^ But it is difficult to appreciate 
the relevance of the section in the case of a will governed bv a 
foreign law. Whether a bequest is essentially valid in whole or 
in part as for example whether its subject-matter can be retained 
ifi toto by the nominated legatee, is necessarily a matter for the 
lex successioms, which will scarcely be influenced by some Env 

hsh rule of construction. Either an English or a foreffin court 
might, indeed, conclude that the appointor, in the light of his 
English background and in the light of section 27, dearlv in- 
tended to pass the appointed fund to the legatee, but that 
would not carry the matter much further. His intention, how- 
eyer clear, would not enable him to make a disposition for- 

idden by the lex successioms? It is respectfully submitted 
therefore, that the decision of Danckwerts J. is difficult to 
ju^ify in principle. 

The pro- Con^ction. The province of construction is to ascertain vince of . of.,' ' "-unsuucaon is to ascertain 
construe- tjje cxpresscd intentions of the testator, i.e. the meaning which 

t.on the words of the will, when properly interpreted, convey 3 If the 
intention is expressed in a manner which leaves no room for 
possible conjecture, the aid of private international law is un- 

k mafS’ court, no matter in what country 

beffi?^rK’ 'tl. expressed intentions, and, these 
eing dear, there can be no occasion to test the language of the 

will by reference to any particular legal system. If, however, the 
language of the will leaves the intention doubtful, or if it uses 

choice of r T or equivocal, a problem of 
of the w J that the doubtful intention 
cLsfrurrfon ascertained by reference to rules of 

nstruction obtaining m one particular system of law The 

serous according as thl law or thaTlaw i 

the soverd J / ^"'“tion of the testator is 
mean that hk questions of construction, this does not 
ner whth ^ necessarily to be construed in a man¬ 
ner which would commend itself to an intelligent man, but that 

' goner's Trusts (1851), 2 Sim. (N.S.) 120. 

3 W.L.R. 1008 Lord 

3 Hawkins on mils, p. i. 
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it must be read in the light of those technical rules of con¬ 
struction recognized by the governing legal system. The follow¬ 
ing description which Jarman gives of the view of English law 
on the matter is apposite; 

‘Though the intention of testators, when ascertained, is implicitly 
obeyed, however informal the language in which it may have been 
conveyed; yet the courts, in construing that language, resort to certain 
established rules, by which particular words and expressions, standing 
unexplained, have obtained a definite meaning; which meaning, it must 
be confessed, does not always quadrate with their popular acceptation. 
This results from the intendment of law, which presumes every person 
to be acquainted with its rules of interpretation, and consequently to 
use expressions in their legal sense, i.e. in the sense which has been 
affixed by adjudication to the same expressions occurring under analo¬ 
gous circumstances.’* 

It will be seen, therefore, that in choosing a law to govern Legal 
construction the desideratum is to discover that system with 
which the testator was most intimately acquainted, and which by tetTtor 

it is just to presume that he had in mind when drafting his 
testamentary dispositions. As was said in one case: ‘The Eng- 
lish court must find the true meaning of the [testamentary] 
appointor from the words he has used in the frame in which 
he has used them.’2 Certain expressions, such as ‘next of kin’, 
bear different meanings in different countries, and it is ob¬ 
vious that the intention of a testator may be defeated unless 
the legal system with reference to which he wrote his will is 
correctly ascertained. 

The law with which the ordinary person is most familiar is Pnma facie 
the law of his existing domicil, and, despite the fact that certain , 
authorities choose the last domicil as the controlling factor,^ exists” 
it is more consonant with the desire of the court to implement 
the intention of the testator to say that the law of the domicil at fonsSic- 
the time whein his will is made governs its construction, unless 
there is evidence indicating that his mind was directed to some 
other legal system. ‘If’, said Lord Dunning, ‘a question arises 
as to the interpretation of the will and it should appear that the 
testator has changed his domicil between making his will and 
his death, his will may fall to be construed according to the law 
of his domicil at the time he made it: though in all other 

* Jarman on 0^z7/f (ist ed.), ii. 737. 
[1958] Ch. 624, 634,Harman J. 

5 In re Cunnington, [1924] i Ch. 68; Trotters. Trotter (1828), 4 Bli. (N.S.) 
502; Yates y. Thompson (1835), 3 Cl. & Fin. 544. 
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respects it would be governed by the law of his domicil at the 
date of his death/^ ™ 

Examples In most cases, of course, the domicil does not chanae after 

the will has been made and the Reports freely illustr^ate the 

of the fa domicilii at death. Where, for instance, 1 

domiciled Englishman bequeathed a legacy to the ‘next of kin’ 
of a foreigner It was held that the legatees must be ascertained 

s r , Whether a gift in the will of a dlt 
Englishman was a satisfaction of a debt due undera 

Scottish settlement was tested by reference to English law! 
Words of value or of quantity or of measurement, which vary in 
meaning m different countries, are interpreted according to the 
lex^micilu of the testatord If, for example, a testator domiciled 
m Queensland bequeaths ^i,ooo to a domiciled Englishman 

Sle ffr^r"'' " 
^ yuurto r J,®’ however, no absolute rule that the interpretation 

contrary ot a Will depends upon the law of the testator’s domicil. It is 

manl/ H which is displaced if the testator has 
amfestly contemplated and intended that his will should be 

construed according to some other system of law.s Thus where 
a domiciled Frenchwoman left an unattested will valid by the 
law of France, in which she said that the will was to ‘be con-' 
sidered in England the same as in France’, Stirling T held 
upondhe question whether the document operated as thff 

English kw 5 testatrix wrote with reference to 

^^Lord Westlake has suggested that since Lord Kingsdown’s Act 
Kings- a will must always be construed according to the law of the 
iTon f °5 ® dommil at the time of making the will, not according 

““‘not clomicil.6 Lord Lyndhurst, however, in his 
speech on the third reading of the bill, said; 

instrument, and the manner in 
f be executed. It has nothing whatever to do with the 

construction of a will after it has been submitted to probate.’^ 

1 [i960] 3 W.L.R. looS.atp. 1030. 

f188^^ r/r'fr ^ But see /. r. GooMs tL 
17 Ch.D. 266; p. 428. 

3 Campiell v. Campbell L.R. i Eq. 38'3. 

s ^ 38; Story, s. 479 (i); Westlake, s. 123. 
6 il- Ir“’ [1900] I Ch. 442. “ Westlake, p. 155. ^ J •rf 

7 vol. 162, p. 1641. 
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Notwithstanding these words, it is possible within limits to 
subscribe to Westlake’s view. In fact it would seem that the 
learned author, while going too far in applying his suggestion 
to all testators, whether British subjects or not, is unduly 
cautious in limiting it to the law of the domicil. It is submitted 
that, in view of the desire of English courts to discover a testa¬ 
tor’s real intention, the following proposition is justified: 

If the will of a British subject is admitted to probate because it has 
been executed according to one of the legal systems prescribed by Lord 
Kingsdown’s Act, the presumption, in the absence of evidence to the 
contrary, is that the testator intended it to be construed according to the 
legal system from which it derived its formal validity. if Revocatian_. It is convenient to deal with this matter under Revocation 

I t^ heads according as the alleged cause of revocation is the 
, subsequent marriage of the testator or some other act done 
' by him. 

Oj *ykevocaHon by subsequent marriage. The rule, for instance, of Revocation 
English law is that a will is revoked by marriage unless it is 
explicitly expressed to be made in contemplation of marriage. ^ 
Few other legal systems have adopted the rule. When, there¬ 
fore, a person marries after making a will and then dies after 
acquiring a new domicil, the question may arise whether the 
lex domicilii at the time of marriage or the lex domicilii at the 
time of death determines the effect of marriage on the will. 

The answer to this question depends upon whether the rule This mie 
as to revocation by marriage is to be classified as a rule of matri- p°“' 
monial law or of testamentary law. If it is a rule concerning of matn- 

husband and wife, then its effect must be tested by the law of 
the matrimonial domicil, i.e. in most cases by the lex domicilii 
of the husband at the time of marriage; if, on the other hand, it 
has nothing to do with the matrimonial regime at all,2 its effect 
is measured by the lex domicilii at the time of the testator’s 
death. It would seem scarcely open to doubt that it is essentially 
a doctrine connected with the relationship of marriage, and 
that this is so was affirmed by Vaughan Williams L.J. in the 
case of In re Martin, Loustalan v. houstalanl^ 

If we disregard Lord Kingsdown’s Act for the moment, a Therefore 
concrete example will show the effect of a change of domicil. '>y 

A makes a will while domiciled in England; then acquires a domicil 

^ Wills Act, 1837, s. 18; Law of Property Act, 1925, s. 177. 
^ As Sir F, H. Jeune thought; In re Martiny Loustalan v. Loustalan, [1900] 

P.211,223. 3 [1900] P. 211, 240; p. 50. 
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in Scotland (where marriage does not revoke a will); then marries in 
Scotland, and ultimately dies domiciled in England. 

In this case the will stands. English law applies only as beine 
the governing testamentary law under which A dies, and there¬ 
fore its doctrine as to the effect of marriage cannot affect a mar¬ 
riage that took place when the parties had a foreign domicil' 
The reverse case to that just put is as follows : 

makes a will while domiciled in Scotland; then acquires an English 
domicil and later marries in England. ° 

Here the question as to revocation is governed by English law 
as being the law applicable to all matters concerning the matri¬ 
monial regime. 

doctrine • remaining question is whether the law as above stated 
affected affected by section 3 of Lord Kingsdown’s Act, which pro- 
by Lord vides that no will shall be revoked by a subsequent change of 
do3; domicil.i It is difficult to appreciate what effect the statute can 

Act.?have on the matter. Westlake, however, writes as follows: 

Tf the testator marries after changing his domicil, and the marriage 
would revoke his will by the law of his last domicil, but not by that 
under which he was domiciled at the time when he made his will the 
will is not revoked.’^ ’ 

The words ‘last domicil’ are obscure, but what he appears to 
mamtain is, for instance, that if a Frenchman makes a will while 
domiciled in Scotland and then, having acquired an English 
doniicil, marries in England, the will is saved from revocation 
by the operation of the third section. 

This would appear to be an erroneous view. Even if a British 
subject were to make a will while domiciled, for instance, in 
Scot and, and were then to marry in England after acquiring an 
jbnghsh domicil, it is reasonably clear that the will would not 
be saved from revocation by the third section. For one thing, 
the operation of a matrimonial rule can scarcely be affected by a 
testamentary statute.^ For another, section 3, since it refers to 
a mere change of domicil, cannot reasonably be extended to 
a case where in addition there is some further act, such as an 
excess revocation, or an implied revocation by marriage. 

Two decisions are said to justify'Westlake’s statement. 
_ In the rase of/« the Goods of Reid^‘>z. British subject while domiciled 
m bcotland made a settlement in Scotland, which was a valid will by 

^ Supra, -^. 567. 2 S. 86. 
(1866), L.R. I P. &D. 74. 

In the 

Goods 

of R etd 
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Scottish law though not by English law. He then married, being still 
ji. domiciled in Scotland. He died domiciled in England. Held—that the 

will was not revoked by the change of domicil. 

Once it was admitted that a rule of this nature falls within 
the sphere of matrimonial law, it could scarcely be contended 
that the marriage effected a revocation, for the only law which 
was entitled to speak, i.e. the matrimonial law of Scotland, 
denied such a result. 

The second case—In the Estate of Groos^—has already been dis- in the 

cussed,2 and all that need be recalled is that in the circumstances section 
3 was entirely irrelevant, since it fell to Dutch law alone to determine 
the effect of the marriage upon the will. A later change of domicil could 
not affect the position. The view expressed in the judgment, therefore, 
that the case fell within the general terms of the section, was superfluous. 

The submission, then, is that the rule relating to revoca¬ 
tion of a will by marriage, since it falls within the sphere of 
matrimonial law, cannot be affected by any law, statutory or 
otherwise, the province of which is to regulate testamentary 
succession.^ 

(i\f/Kevocation hy some act other than marriage- What the law is that Lex domj- 
F governs tFis matter is practically destitute of authority.^ Is it the of'evoca^^ 

lex domicilii of the testator at the time of revocation or at the time tionappears 
of his death} The matter ceases to be academic if his domicil 
is not the same at the two moments, for what is an effective 
revocation by one law is frequently ineffective by another. 

Most writers favour the lex domicilii at death,^ but it is diffi¬ 
cult to agree that this represents the sound principle. It seems 
to be based upon the strange theory that a mere change of 
domicil can have a retroactive effect upon a completed trans¬ 
action. The testator intends to revoke his will. He carries out 
his intention by the performance of the act which is regarded as 
essential and effective by the law to which he is at the moment 
subject. The mind recoils from the suggestion that the effect of 
this act within the law may be nullified or changed if, at some 
later period in his life, he happens to become subject to a 
different personal law. It requires something more than this to 
undo what has been lawfully and intentionally done in the past. 

^ [1904] E- 269. ^ 570. 
3 But see 3 J.X.g. 348-50. 

For a full discussion of revocation see Johnson, The Conflict of Laws^ pp. 
102-14; Theobald on Wills (nth ed.), pp. 5-7; Dicey, pp. 835 et seqq. 

5 Beale, s. 307. i; Goodrich, p. 519; Wolff, s. 569. Contra, Dicey, p. 835; 
Stumberg, p. 394; Johnson, op. cit. 
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The lex domicilii at death can scarcely be the sole law 
to govern the matter. ^ 

It would seem that the governing law must be considered in 
the light of the method of revocation. A will is revocable either 
by a later will or by some other act such as the destruction of 
the original document. 

.Sn ^ testamentaiy revocation is obviously effective, if it is ex- 
by will press and if it is contained in a will that is formally valid 

according to the proper law that governs the form of testa- 
mentary execution^ 

In other words, it is effective if it complies with the forms 
required by the lex domicilii oi the testator at the time of his 
death, or, in the case of a British subject, with those required by 
any one of the alternative systems of law permitted by Lord 
Kingsdown s Act. ; 

But it does not necessarily follow that a revocation is in¬ 
effective merely because it is ineffective by the law that governs 
the form of testamentary execution. Suppose that: 

A testator, not_a British subject, makes a will valid according to Eng- 
hsh law while he is domiciled in England. He then acquires a domicil in 

yuebec and inakes a holograph will there, revoking all former wills 
He later dies domiciled in England. 

If the decisive date m these circumstances is the date of death 

VA u ^^st stand, for the holograph will, though 
valid by Quebec law, is invalid by the lex domicilii at death. 
Nevertheless, for the general reasons given above, it is sub¬ 
mitted that the revocation should be regarded as effective, on 
the ground that it complied with the lex domicilii of the testator 
a the time of its completion. That a solemn and deliberate act 
by the testator, performed according to the only law applicable 
to him at the time, should be cancelled by a mere change of 
domicil, and that in consequence his fortune should be distri¬ 
buted in a manner probably destructive of his wishes and 

prFncTple^"^^’ required neither by reason nor by 

bydestruc- revocation is the decisive date seems even 

destruction of a • 
TnA ri u between the internal systems of England 
and Quebec provides an illustration of the matter. By English 

arTr.Frl'^^ revoked if it is destroyed by a third person in 
ance with the intention, and in the presence, of the 

' CMre// V. Cottrell (1872), 2 P. & D. 397. 

Revocation 
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testator. Quebec law regards the revocation as effective even 
though the testator is not present at its destruction. If therefore 
a will is destroyed by an agent in pursuance of instructions 
given to him by a testator domiciled in Quebec, it would be 
perverse to contend that, should its contents be ascertainable, 
it would be revived were the testator to die domiciled in 
England. 
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jurisdiction in personam on foreign immovables. 

I. IN GENERAL IMMOVABLES ARE GOVERNED BY 

THE LEX SITUS 

- European countries 
I • exceptions,! the general rule is that the lex situs 

X_is the governing law for all questions that arise with regard 
to immovable property :2 wiuiregara 

law'^boTfnTnltd ‘meting under the common 
aw Dotn in England and America, is in a practical sense ahsnliitpl,r 

fart7heyso%Tt both countries, so 
esLSor^mS: that real 

T'”"!’ “ to the laWs of the 
government within whose territory it is situate.’ 

V SnVwj/Cher mY ■" 
J Lord Nelson, m his capacity as Duke of 

Bronte, had attempted to devise his Sicilian Estate in a manner 
ontrary to the law of Sicily. Lord Langdale M.R. said-s 

andTt^ "gbt of alienating or limiting it 

Sunt Xm tf- ^be law Xhe 
Sicilian estate coulVd ^1^ ** Nelson having accepted the 

a rignt to appoint a successor, but no right to modify the estate interest 
or powe„ of d»p„„,io„ ,o which d.e successor wiSiSJYjTS 

Sweden, Finland, ctLtvakia^Ld''Germ^°^ ^ 8 P' 
is governed by 

zoiistlev. ^“/‘(iSso) Va’’& pTofT require authorities, but see Birt- 

aqr; In re Duke of UeJ/ilgZ' a P. Wms. 
85. P- 512; Westlake, s. 156-FoLT 2^’X’ f^’'948]_Ch. 118; Dicey, Rule 

m Indi^ BonnauB v. Ckarriol (190^!’ i L.R tfc^c ^6 Ji" 

y (r845). 8 Beav.547. ^Atp.jyo. 
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of Sicily. The successor became the holder of the estate subject to the 
incidents annexed to it by the grant and the law of Sicily and no others. 
Amongst the incidents was a particular course of succession different 
from that which Lord Nelson had directed, and the necessary conse¬ 
quence appears to be that no operation or effect could be given to the 
expressed wish and intention as to the succession to the estate itself, 
beyond that which the law of Sicily allowed.’ 

Before giving specific illustrations of the doctrine in opera-Meaning of 
tion it is essential that the true meaning of the expression 
situs should be understood. Most decisions and most writers 
have proceeded upon the assumption that it means the relevant 
rule applicable at the situs to a purely domestic situation involv¬ 
ing no foreign element at all. The assumption, however, is 
scarcely warranted. This, as we have seen in considering the 
renvoi doctrine, is one of those exceptional cases in which the 
court of the forum refers to the whole law of the foreign situs.^ 
It may be that a court at the situs, if required to give a decision, 
would apply the relevant rule of its own law applicable to a 
purely domestic situation. This, however, is not necessarily so. 
The relevant rule should be examined in the light of its reason, 
the purpose which it is designed to effect and the policy upon 
which it is based, in order to ascertain whether it is properly 
applicable to a case containing a foreign element. It does not 
follow that a rule of the land law designed to promote the wel¬ 
fare of persons domiciled in the country or to regulate local 
transactions should necessarily be extended to transactions 
completed abroad between domiciled foreigners. The truth of 
this is well brought out by Cook in his discussion of the New 
Hampshire case of Proctor v. Frost,where the facts were these: 

By the statutory law of New Hampshire a wife is incapable of be¬ 
coming surety for her husband, but by the law of Massachusetts she is 
free from this incapacity. A married woman entered into a transaction 
in Massachusetts, where she was domiciled, by which she became 
surety for her husband. By way of security she executed in that State 
a mortgage of her land in New Hampshire. 

There was no dispute that her capacity to execute the mortgage 
as a surety fell to be determined by the lex situs, but that did 
not inevitably mean that the New Hampshire statute applied 
to the instant case. A correct decision on that question could 

‘ In re Schneider's Estate (1950), 96 N.Y.S. 652; Cheatham, p. 67; supra, 
p. 84. 

^ [193®] 89 N.H. 304; Chea.tha.in, Cases on Conflict of Laws, p. 574; Cook, 
Logical and Legal Bases of Conflict of Laws, p. 274. 
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scarcely be reached without first considering the purpose of the 
statute. Was this purpose to regulate the conveyance of New 
Hampshire land, or was it to protect wives against the importu¬ 
nities of embarrassed husbands ? If it was the latter, it would be 
unseemly and inexpedient to extend this paternal solicitude to 
wives domiciled in foreign jurisdictions. In the result the Su¬ 
preme Court of New Hampshire considered that the object of 
the statute was to protect married women within the juris¬ 
diction, and they therefore held the mortgage to be valid. This 
decision stands out as one of the few in which the matter has 
been approached in this manner. It will be found, almost with¬ 
out exception, that the term lex situs is interpreted in its narrow 
literal sense as meaning that rule which applies to an analogous 
situation free from all trace of foreign elements. This narrow 
meaning must, of course, be adopted when the dispute concerns 
the legal effects of a conveyance, as, for example, when the 
question is whether there has been an infringement of the rule 
against perpetuities or whether the interest created is legally 
possible,' but there is no reason why it should be regarded as 
the only possible meaning. Chiwellv. Carlyon^ is one of the few 
cases in which a more liberal construction was put upon the 
term lex situs. In exceptional cases there may be a local statute 
which delimits the sphere of operation of some rule of the lex 
situs. An instance of this is the Inheritance (Family Provision) 
Act, 1938,3 which empowers the Chancery Division to order 
that reasonable maintenance for dependants shall be made out 
of the estate left by the deceased. The Act is expressly limited 
to pemons who die domiciled in England. Therefore, the result 
of this choice of law’ clause is that if, for example, a testator 
dies domiciled in Scotland, the court has no jurisdiction to 
order maintenance out of land that he leaves in England.^- 

The doctrine that t\ie lex situs governs immovables is subject 
to modification in certain cases where an action concerning a 
right of property is affected by some personal element arising 
froin contract,_tort, breach of trust and similar phenomena, 
but before dealing with theses it is necessary to examine rather 
more closely particular applications of the overriding principle. 

i^j^urisdiction. 

• English Court has no jurisdiction to adjudicate upon the 
right or property in, or the right to possession of, foreign im- 

4 P- 538-9- 3 I & 2 Geo. VI, c. 45. 
■Q- *'7 9- s See pp. 614 et seqq. 
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movables, even though the parties may be resident or domiciled 
in England.^ This rule is generally based upon the practical 
consideration that only the courts of the situs can make an 
effective decree with regard to land. 

Tn respect to immovable property,’ said Meill,^ ‘every attempt of 
any foreign tribunal to found a jurisdiction over it must, from the very 
nature of the case, be utterly nugatory, and its decree must be for ever 
incapable of execution in rem.'^ 

It was at one time thought, however, that as regards this Absence of 

country the rule was not based on substantial grounds, but jurisdiction 

was due to the technicalities of the English law of procedure. In brsTd^upon 
early days juries were chosen from persons acquainted with the doctrine of 

parties and with the merits of a case, and it was one of the 
strictest rules of procedure that litigants should lay the venue 
with exactness, i.e. should state with the utmost certainty the 
place where the facts giving rise to the dispute had arisen. The 
venue^ or the place from which the jury was summoned, had to 
be the place where the cause of action arose. This meant, of 
course, that it was impossible to entertain an action in England 
which related to foreign land. A distinction, however, was later 
made between local and transitory actions. If a cause of action 
was one that might have arisen anywhere, it was transitory \ if it 
was one that could have arisen only in one place, it was local. 
In local matters, such as claims to the ownership of land, the 
venue had still to be laid with accuracy, but in transitory 
matters the plaintiff was allowed to lay the venue where he 
pleased. Local venues were abolished by the Judicature Act and 
by the Rules made thereunder, and the rule now is that ‘in every 
action in every Division the place of trial shall be fixed by the 
court or judge’.^ This abolition of local actions removed the 
technical objection to the possibility of bringing an action in 
respect of foreign immovables before an English court, and it 
was not. long before it was suggested, and indeed decided, that 
such actions could now be entertained. This argument was 

‘ strongly pressed in British South Africa Company v. Comfanhia 

i Mocamhique^ 

I * This was an action of trespass brought against the defendants for 

^ British South Africa Co. y. Companhia de Mogambique, [1893] A.C. 602; 
Deschamps Y. Miikry [i<^o%'] i Ch.. per Ydskti ]. 

^ International Civil and Commercial Law, Eng. tr. (1905), p. 279. 
3 R.S.C., O. xxxvi, R- I. For tKe history and a full account of the subject see 

the notes to Mostyn v. Fabrigas in Smith’s Leading Cases (12th ed.), i. 615-19. 
^ [1893] A.C. 602. 
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having broken into and taken possession of large tracts of lands and 

mines in South Africa. 

The Court of Appeal held that, local venues having been abo¬ 
lished, such an action could properly be brought here A The 
House of Lords, however, reversed this decision and held that 
an English court has no jurisdiction to entertain a suit with 
respect to foreign immovables, and, moreover, it finally dis¬ 
pelled the idea that this principle ever rested upon a technical 
rule of procedure. 

‘My Lords,’ said Lord Herschell in his speech, T have come to the 
conclusion that the grounds upon which the courts have hitherto re¬ 
fused to exercise jurisdiction in actions of trespass to land situate abroad 
were substantial and not technical, and that the rules of procedure under 
the Judicature Act have not conferred a jurisdiction which did not exist 
before.’ 

jurisdic- Stated more explicitly, what this decision signifies is that the 
ciudL'k jurisdiction of the court is barred only where the action raises 
two cases onc ot Other of two issues, namely, 

first, the title to, or right to possession of, land abroad; 

secondly, the recovery of damages for trespass to such land.^ 

(i) Action The exclusion of jurisdiction in the first type of action is 
^““dUputS justified, for what is at stake is a disputed claim of title 

claim of and any judgment in rem that might be given would be totally 
^'‘'^Mneffective unless it were accepted and implemented by the 

authorities in the situs. Examples of a refusal of jurisdiction on 
this ground are: 

a suit for the partition of land in I reland 

an action to test the validity of a devise of land situated in Pennsylvania;^ 

an action^ or a petition of right^ to recover possession oj^ Colonial land5 

a suit to obtain inspection of documents, possessed by the defendant in 
England, in aid of an action for the recovery of land which was 
pending in India.7 

On the other hand, there is no objection to an action for the 

^ St. Pierre v. SouiA American Stores (Gaik and Ckaves) Ltd., [1036] i K.B. 
382, at p. 396, per Scott LJ. 

^ Cartwright v. Pettus 2 Cas. in Ch. 214. 
^ Pike V. Hoare Amh. 4.2S. 
5 Roberdeau v. Rous (1738), i Atk. 543. 
® In re Holmes 2 J. and H. 527. 
7 Reiner y. Marquis of Salisbury (1876), L.R, 2 Ch.D. 378. 
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recovery in England of a rent service issuing out of foreign 
land, for such an action by a lessor against his lessee is personal 
and is in no sense founded on a disputed claim of title to the 
landd 

A question that has arisen at least once is whether an action is a rent- 
to recover arrears of rent charged on land abroad is maintainable re- 

^ covfira.bie r 

in England. In Whitakers, Forbes'? 

An English testator devised land in Australia to the defendant, but 
charged it with the payment of an annuity of ;^500 to the plaintiff. 

An action to recover arrears of this rentcharge inevitably 
failed, for it had been commenced before the abolition of the 
rules of venue by the Judicature Act and thus the court had no 
option but to enforce the technical rule that the action was local 
and therefore not maintainable. Lord Cairns, however, re¬ 
marked that it might possibly be maintainable in the future.^ 
In this particular case, of course, the defendant, having assumed 
no contractual obligation, was liable solely on the ground of 
privity of estate arising from his possession of the land, and 
there can be no doubt that a liability which rests upon privity of 
contract, as where a borrower charges his land with the repay¬ 
ment of the loan, will be enforceable in English proceedings. 

I" There are two exceptions to the principle that a possessory Two 
I .or proprietary title to foreign land is not justiciable in England. 

{a) If the conscience of the defendant is affected in the sense W Action 

that he has become bound by a personal obligation to the a^ersLaT 

plaintiff, the court, in the exercise of its jurisdiction in personamy obligation 

will not shrink from ordering him to convey or otherwise deal 
with foreign land. This doctrine, which was established in 
Penn v. Baltimore^ is discussed in more detail below.^ 

(^) The second exception, which lacks direct authority but W 
which undoubtedly exists in practice, is apparent from such 
well-known cases as In re Duke of Wellington^ and Nelson v. nnd arising 

Brtdporty^ to take only two examples.^ In each of these cases 
jurisdiction was assumed although quite clearly the title to action 

foreign land was the matter in dispute. Since parties cannot 

, ^ Si, Pierre v. South American Stores {Gath and Chaves) Ltd., [^93^] ^ K.B. 
382. 

2 (1875), L.R. I C.P.D. 51. ^ Ibid., at p. 52. 
^ pp. 614--24. ® Supra^-p^^z, 

^ Supra, p. 588. 
7 See also, In re Piercy, [1895] i Ch. 83; In re Hoyles, [1911] i Ck. 179; 

In re Ross, [1930] i Ch. 377, supra, p. 78. 

826106 Q q 
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consent to the exercise of a jurisdiction which the court ad¬ 
mittedly does not possess/ how is this divergence from the 
general principle to be explained ? The usual explanation is 
that if an estate or a trust, which includes English property and 
foreign immovables, is being administered in English pro¬ 
ceedings, the court is prepared to determine a disputed title 
to the foreign immovables.^ Perhaps it was this practice that 
Lord Herschell had in mind when he said: 

‘It is quite true that in the exercise of the undoubted jurisdiction of 
the courts it may become necessary incidentally to investigate and de¬ 
termine the title to foreign lands; but it does not seem to me to follow 
that because such a question may incidentally arise and fall to be adjudi¬ 
cated upon, the courts possess, or that it is expedient that they should 
exercise, jurisdiction to try an action founded on a disputed claim of 
title to foreign lands.’^ 

Although a stern critic might detect a certain inconsistency in 
the statement and might even question whether the title to the 
Spanish land in the Wellington Case was a mere incident in the 
proceedings, there is no doubt that in the course of dealing 
with such a matter as a trust or a will subject to English law the 
courts have in fact not hesitated to determine the title to foreign 
land. The jurisdictional difficulty that arises appears to have 
been canvassed only once,4 and all that can be said is that the 
practice comes perilously near to destroying the supposedly 
universal principle that jurisdiction concerning the title to, or 
possession of, immovables, resides only in the/oraw ret sitae. 

' Duncan and Dykes, Principles of Civil Jurisdiction, p. 258; see also the 
doubt expressed by Somervell L.J. in The Token, [1946] P. 135, at p. 166. 

^ 64 L.Q.R. 268 (J. H. C. Morris); Graveson, op. cit., p. 363. Dr. Morris 
suggests that the English and foreign property must be subject to similar limita- 
tions, sed quaere. 

^ British South Africa Co. v. Companhia de Mofamhique, [18^3] A.C. 602,626. 
See also tke remark of Westlake, op. cit., para. 173, where he says that the English 
court may perhaps assume to determine the right to the property or possession of 
foreign immovables ‘on the ground of movable property being, mixed up in the 
same proceedings’. 

^ In re Duke of Wellington^ [1948] Ch, 118, 120, where in the course of 
argument before the Court of Appeal the court raised the question of jurisdiction 
in regard to the Spanish will. ‘The matter was argued at some length, but it was 
ultimately arranged that the court would deal with the matter On the footing that 
the law of England applied, the parties expressing their willingness to be bound 
by the decision. It is perhaps regrettable that this arrangement has been reported, 
for it'gives the impression that if the parties consent the court can arrogate a 
jurisdiction that it does not possess. It must be admitted, however, that this was 
done in (1876), i P.D. 107. 
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The second type of proceeding that falls under the ban im- (2) Action 

posed by the Mofamhique rule is an action to recover damages ° 

for a trespass to foreign land or for loss caused by such acts as 

waste or injurious flooding. This ban has little to commend it 

and in some countries it has been repudiated.^ Probably the 

sound distinction is that made by Lord Mansfield—between 

actions in rem where the judgment cannot be effective unless 

the subject-matter lies within the control of the court, and 

actions against the person in which only damages are claimed.^ 

An action for injury to land, whether trespass or case, falls 

within the latter class. 

An exception to the rule that the English court takes no cog- 

nizance of a trespass to foreign land was, however, recognized jurisdiction 
by the Court of Appeal in The Tolten^ where an Admiraltytrespass 

action in rem was successfully brought against the owners of .a 

ship to recover damages for injury caused by negligent navi¬ 

gation to a pier at Lagos. The court held that the procedural 

ban clearly and finally imposed by the Mozambique rule in the 

case of an action at common law does not apply to a case where 

the High Court exercises its admiralty jurisdiction. 

Scott L.J. was at pains to demonstrate that the Mozambique 
rule is incompatible both with the exercise of admiralty juris- AppesUn 

diction and with the general law of the sea. He rested his de- The Toitm 

cision upon two main reasons. 
First, he said it would be inconsistent to exclude a juris¬ 

diction, which admittedly embraces the high seas below bridges 

in any part of the world, merely because the damage complained 

of is a trespass to foreign land. 
Secondly, he emphasized how important it is that the 

essential nature of the maritime lien, as recognized by the 

nations which apply the general law of the sea, should not be 

repudiated by English courts. The universal law is that a 

person injured by a negligent ship acquires a lien which adheres 

to the ship until discharged, and which is available to the 

creditor against even a purchaser for value. To subject this 

vested right to a restriction peculiar to the common law of 

England would be to create an unwarranted divergence from 

* For example. New York, Minnesota and Arkansas, see 66 XJniv. of Pennsyl¬ 

vania Lam Review, 301; ibid., vol. 73, p. 19; 6 Vanderbilt Law Review, 786. 
^ Mostyn v. Fabrigas (1774), i Cowp. 161, 180-1. This view was later 

rt^tcitdi,Doulsonv. Matthews (1792), 4T.R. 503, where the technical rule Aat 
an action faanf clausum fregit was local was rigidly applied. On the subject 
generally see Hancock, TVrtr/’»pp. 95 et seqq. 

3 [1946] I All E.R. 79; alErmed, [1946] P- I3S- 
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the general law. To subject it to the Mozambique rule would not 
only constitute a serious invasion of the creditor’s right but 
might well produce a ridiculous situation. 

'Suppose/ says the learned Lord Justice, 'ship A by one and the same 
act of negligent navigation at Lagos to have caused injury to (i) the 
plaintiff’s wharf, (2) merchandise on the wharf, (3) people on the wharf, 
(4) ship B lying near the wharf. On these assumed facts, the injured 
parties numbers 2, 3 and 4 can conduct a suit in rem in the admiralty 
court, but if the Mogambtque rule is applied, number i is barred. 

,2] /Capacity to take and transfer immovables, 

Unfes a person has capacity by the lex situs to take im¬ 
movables, he will be excluded from ownership. 

'Thus if the laws of a country exclude aliens from holding lands, 
either by succession or by purchase or by devise, such a title becomes 

wholly inoperative as to them, whatever may be the law of their 
domicil.’^ 

In Duncan v. Lawson^ for instance, it was admitted that a 
bequest by a domiciled Scotsman of English leaseholds to 
trustees upon trust for sale and out of the proceeds to pay cer¬ 
tain legacies to charities was void as infringing the Mortmain 
and Charitable Uses Act, for whether a charity was competent 
to take English freeholds and leaseholds, even under a foreign 
will, must depend upon English law. 

The same is true of capacity to transfer immovables, whether 
by sale, gift, mortgage or devise.^ If full age is attained in 
country y? at 21 and in country 5 at 25, a person 22 years old, 
domiciled in Ay cannot execute a valid conveyance of lands lying 
in 5; whereas a person of the same age, even though domiciled 
in By can effectually convey land in A,^ 

It was definitely established by Bank of Africa Ltd, v. Cohen^ 
that this rule is part of English law^TFoupi it would seem that 
the case raised a question of form rather than of capacity. The 
facts were these: 

The defendant, a married woman domiciled in England, entered 
into a deed in England by which she agreed to make a mortgage of her 
land at Johannesburg in favour of the plaintiffs. The mortgage was 
intended to secure money lent to her husband. The Roman-Dutch law 

^ Te?///;?, [1946] P. 135, 146-7. 2 Story, s. 430. 
3 (1889), 41 Ch.D. 394. 4 Story, s. 431. 
3 Cp, SellV. Miller (i 860), x i Ohio State 331; Beale, ii, 2 5; Lorenzen, p. 564. 
^ [1909] 2 Ch. 129. 
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prevailing in the Transvaal ordains that a married woman cannot be 
Lund as a surety unless she specifically renounces the benefits of the 
Senatusconsultum Velle'tanum, and also the benefits of another law, de 
authentica. The evidence went to show that this renunciation had not 
been made in the formal manner required by the local law, since the 
deed had not been read over and explicitly explained to the defendant 
before execution by her. In an action brought in England for specific 
performance of the English transaction, judgment was given both by 

the court of first instance and also by the Court of Appeal in favour of 

the defendant. 

The decision in both courts was based upon the defendant’s 

lack of capacity. Thus Eve J. said:^ 

‘The court in dealing with a contract relating to immovables is bound 
to determine this question of capacity by the lex situs^ and if the lex situs 
shows that the contracting party had not the capacity to contract, the 
whole contract is void, and nothing can be done in this country to 

enforce that contract against the contracting party. 

Again, in the words of Buckley L.J.:^ 

‘Mr. Dicey’s language I think is correct, that a person’s capacity to 
make a contract with regard to an immovable is governed by the lex 

situs' 

This decision is far from satisfactory. If the facts raised a true 

question of capacity, it did not follow that the object 

South African rule was to protect married wornen domiciled 

in other countries.^ If a question of form was involved, it is 

difficult to distinguish the case from that oi Ex parte Pollard^ 
where a contrary decision was reached.j^ Again, since the mar¬ 

ried woman had made a contract valid by English law, the 

proper law, was she not bound to do everything required by 

South African law to render it effective ? 

/Formalities of alienation. 

^The formal validity of a transfer of immovables is determined 

by the lex situs.^ This is generally taken to mean that a transfer 

' At p. 135. * At p. 143. 
3 See this aspect of the matter discussed above, pp. 589-90. 
4 (1840), Mont. & Ch. 239; pp. 619-20. 
s Story, s. 435; Dicey, 516; 20 Tale Law Journal, 427; Johnson v. Bland 

(1760), 2 Burr. 1077, lojo, per Lord Mansfield. But by virtue of Lord Kin^- 
down’s Act, 1861, s. I {supra, pp. 564 etseqq.), if a British subject makes a wfil 
out of the LFnited Kingdom purporting to dispose of leaseholds irx the. 
will may be valid even though not executed in accordance with the formahues 
prescribed by the lex situs-. Re Grassi, Stubberfield v. Grasst, [1905] i Ch. 584. 
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must comply with the formalities prescribed by the internal law 

of the situs for a purely domestic transaction containing no 

foreign element. Thus it has been held in a case decided before 

the Wills-Act, 1837, that a devise which was valid by the lex 
domicilii of the testator was ineffectual to pass English land, 

since it was not attested by three witnesses as required by the 

Statute of Frauds.! Nevertheless, it does not inevitably follow 

that a local formality must in all circumstances be observed. 

Everything depends upon how it is regarded by the lex situs 
itself. This law may, indeed, regard it as essential for every 

conveyance, no matter where or by whom executed. On the 

other hand it may regard the formality as necessary only for 

conveyances completed within the jurisdiction.^ 

\ contract The Universal recognition that the lex situs is paramount in 

^governed respect does not, however, conclude all difficulties. The 

by a generality of the rule and the sweeping manner in which it is 

prbc'^^k error unless we notice the 
distinction between an actual transfer of land and a contract 

to transfer.3 Any transaction or instrument which purports to 

change, then and there, the ownership of immovables must 

satisfy the formal requirements of the lex situs. But a different 

position arises where the inquiry relates not to the actual ' 

transfer of some interest, but to the rights and liabilities of the 

parties under a contract relating to immovables. Is a contract 

by A that he will transfer some interest in land to B necessarily 

and exclusively to be governed by the lex situs ? 

Suppose, for instance, that J and B make a contract in England 
whereby A agrees to grant a mortgage to B of land situated in South 
Africa. If the contract is valid by English law but is not in the form 
required by South African law for the creation of a mortgage, will an 
English court uphold the contract, or will it refuse to do so on the 
ground that the formalities of the situs have not been satisfied ? 

princS^ ■ varying answers to the question. Thus, in the 
formal edition of Story’s Commentaries it is stated that ‘as to 

validity of immovables, no contract is binding or obligatory unless the 

contract ^^ontract is made with the forms and solemnities required by 

contracted (lex situs)’.^ It seems 

proper law f v. (1725), 2 P. Wms. 291; 24 E.R. 73 5. 
" Cook, op. cit., pp. 265 et seqq.; cf. supra, pp. 589-90. In the U.S.A. many 

statutes have expressly provided that a transfer shall be valid if the formalities of 
the place of execution are observed. 

3 J)icey, p. 5iy. 

^ By Bigelow, s. 372/. The word ‘contracted’ is curious. 
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reasonably clear, however, that this is incorrect in principle and 
that it does not represent the law either of England or of North 
America. A contract is binding, so far as relates to form, if it 
satisfies the requirements of the lex loci contractus^ or of its proper 
law.^ If A and 5, two domiciled Englishmen, make a contract 
in London in such terms that its proper law is that of England, 
there is no doubt that it is exclusively subject to English law. 
The mere fact that it relates to foreign land ought not to^affect 
the contractual rights and liabilities of the parties. If it is one 
whereby A has agreed to grant to j8 a mortgage of South 
African land, an action for breach of contract in the English 
court will succeed against A^ even though the same action might 
fail in South Africa. The court cannot, of course, adjudge that 
B has actually acquired the rights of a mortgagee, for such 
acquisition necessitates the observance of certain local forma¬ 
lities, but it can decree that A shall do all that is necessary by 
South African law to make B mortgagee of the land. The true 
position, for instance, in Bank of Africa Ltd, v. Cohen^ would 
seem to have been that the defendant was contractually bound 
to grant the mortgage, and that there was no reason why she 
should not do so. The renunciation required by South African 
law was within her power, and she had, in effect, agreed to make 
that renunciation in the proper form. 

‘Thus a contract,’ says Burge,3 ‘to sell . . . real property will be 
valid if the solemnities are observed which are required by the law of 
the place where the contract is made, and will be the foundation of a 
personal action against the party to that contract to compel the trans¬ 
port of such property; but no transport will be complete, nor will the 
dominium in the property have been transferred or acquired, unless 
those solemnities are observed which are required by the law of the 

place where it is situated.’ 

This view was adopted by the Supreme Judicial Court of 
Massachusetts in an action for breach of covenant, made in 
North Carolina by parties there domiciled, by which a husband 
agreed to surrender all his marital rights in certain lands pos¬ 
sessed by his wife in Massachusetts."*- In the course of his 

judgment Holmes J. said: 

‘It is true that the laws of other states cannot render valid convey¬ 
ances of property within our borders which our laws say are void, for 

^ Supra, pp. 236--8. ^ Supra, p. 59^* ^ Vol. i, part i, c. i. 
^ Poison V. Stewart (i 897), 167 Mass. 211; Lorenzen, Cases on the Conflict of 

Laws,^. 552. 
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the plain reason that we have exclusive power over the res. But the same 
reason inverted establishes that the lex rei sitae cannot control personal 
covenants not purporting to be conveyances, between persons outside 
the jurisdiction, although concerning a thing within it. Whatever the 
covenant, the laws of North Carolina could subject the defendant’s 
property to seizure on execution, and his person to imprisonment, for a 
failure to perform it. Therefore, on principle, the law of North 
Carolina determines the validity of the contract.’ 

The rule of The samc view is now taken by English law and it is sue- 
Enghsh cinctly stated by Westlake:I ‘Contracts relating to immovables 

are governed by their proper law as contracts, so far as the 
lex situs of the immovables does not prevent their being carried 

tinto execution.’ In British South Africa Cnm.^auy v. D/. 
\\^lXonsolidated Mines Ltd.l^ Cozens-Hardy M.R. said: 

‘In my opinion an English contract to give a mortgage on foreign 
land, although the mortgage has to be effected according to the lex 
situs, is a contract to give a mortgage which—inter partes—is to be 

treated as an English mortgage, and subject to such rights of redemption 
and such equities as the law of England regards as necessarily incident 
to a mortgage.’ 

It might, perhaps, be objected that this case and Westlake’s 
statement refer to the essential, rather than to the formal, 
validity of a contract, but it would seem that In re Smith, 
Lawrence v. Kitson^ conclusively supports the view that a con¬ 
tract to transfer an interest in land, sufficient as regards form 
by its proper law or by the lex loci contractus but insufficient by 
the lex situs, is enforceable. 

In thatcase the testator had executed a deed in England by which he 
charged his land in the West Indies as security for the repayment to his 
sisters of ,^1,000, and agreed to execute a legal mortgage whenever 
required to do so. This deed was not sufficient by the lex situs to con¬ 
stitute a valid incumbrance upon the land. In an administration action 
l^^ought against the trustees of the will it was held that the sisters were 
entitled to have a legal mortgage executed in their favour according to 
the requirements of the local law. 

bttwera would seem, on principle, that the same distinction be- 
capacity tween an actual transfer and a contract to transfer must also be 

and formal relevant in a question of capacity. Where a person contracts in 
y one country to transfer land in another country his capacity 

^ S. 216. 

^ [1910] 2 Ch. 502, 514* This decision was subsequently reversed, [1912I 
A.C. 52, on grounds, however, which do not affect the above statement. 

3 [1916] 2 Ch. 206. 
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should be tested by the proper law of the contract. The diffi¬ 
culty, however, of maintaining this view is that, if the con¬ 
tracting party were subject to some incapacity in the true sense, 
e.g. minority, by the lex situs though not by the proper law, it 
would be futile to subject him to a decree of specific perform¬ 
ance that the local law would forbid him to implement. The 
most that could be done would be to hold him liable in 

damages. 

^ Essential validity of transfers. 

"^The general rule laid down in Nelson v. Bridportd as we have Exclusively 

already seen,^ is that no disposition, though m^e in a country 
where it may be regular, can create an interest in immovables 
which is contrary to the lex situs. The lex situs obviously must 
decide whether an interest in land is permissible in nature or 
extent. That law governs exclusively the tenure, title and des¬ 
cent of immovables.3 Although it is a general principle that a 
legal title duly acquired in one country is a good title all the 
world over, yet, where the title concerns immovables, it must 
conform to the lex situs.^ 

‘Thirdly, in relation to the extent of the interest to be taken or 

transferred. And here there seems a perfect coincidence between the 

doctrine of the common law and that maintained by foreign jurists. It 

is universally agreed that the law rei sitae is to prevail in relation to all 

dispositions of immovable property, and the nature and extent of the 

interest to be alienated.’® 

Thus a disposition of English land, whether by will or other¬ 
wise, which contains limitations that infringe either the rule 
against perpetuities^ or the Accumulations Act^ is void. 

A common application of the general principle occurs in the Principle 
case of those restraints upon alienation which are found in 
most systems of jurisprudence. Prohibitions against alienation smints on 

between certain persons, or for certain purposes or beyond a 
certain amount, are frequently met with, and in fact most of the 
Continental systems of law forbid testators to devise^more than 
a certain proportion of their property. When the subject-matter 
of alienation is an immovable the application of such restraints 
depends solely upon the 

^ (1.845), 8 Beav. 547. _ "" pp. 588 et seqq. 
3 Fenton Y: Livingstone (1859), 33 L.T. (O.S.) 335* 
4 Simpson Y. Fogo i Hem. & M. 195* ^ 81017,5.445. 
^ Re Grassi, Stubberfield v. Grassi, [1905]' i Ch. 584, at p. 592 (Buckley J.). 
^ V. (1873), L.R. 16 Eq. 461. 
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' The treatment by the courts of the English mortmain sta¬ 
tutes, which imposed severe restrictions upon devises of land 
to a charity, provided an apt illustration of this general principle 
until those statutes were swept away in i960 A Since, broadly 
speaking, the policy was to prevent the excessive accumulation 
of land by way of devise in the hands of perpetual bodies, it 
followed that the decisive factor in considering the validity of 
a charitable devise was not the domicil of the testator, but the 
country were the land was situated. A devise or gift of English 
land contrary to the statutes was void, even though valid by 
the lex domicilii of the donor,^ but whether a gift of foreign land 
was void for the same reason depended upon the lex situsJ 

In re I A somcwhat troublesome case in this connexion is Jn re 
PjerpA where an unduly ephemeral operation was allowed to 

^ the foreign lex situs. The facts, so far as relevant to the present 
idiscussion, were these: 

A testator, domiciled in England, devised his Sardinian land to 
trustees upon trust for sale, and to hold the same until conversion and 
the proceeds of sale after conversion upon certain trusts for his children 
for their respective lives, with remainder to their issue. Italian law 
would regard the children as entitled to their shares absolutely, since it 
does not allow trusts of that kind to be imposed upon land in Italy. 

The unsophisticated might conclude that the land must be 
allowed to remain subject to Italian law, and that any move to 
subject it, directly or indirectly, to the English trusts would be 
contrary to principle as being a contravention of the lex situs. 
North J., however, was of a different opinion. He admitted, 
indeed, that the land was subject to Italian law as long as it 
remained unsold, but, apart from that concession, he directed 
the trustees to sell the land and to hold the proceeds upon the 
trusts declared by the will., His reasoning, ingenious if not 
sound, was that by Italian law it was not illegal for the testator 
to direct the sale of his land, that Italian law qua lex situs 
would continue to govern the land in the hands of the purchaser, 
but that it had nothing whatever to do with the proceeds of 
sale, for by that time the land would have been placed outside 
the scope of the will. But, by Italian law, the beneficiaries under 

* Charities Act, 1960,3. 38. 

Curtis V. Hutton (1808), 14 Ves. 537; Duncan v. Lawson (1889), 41 Ch.D. 
394. 

^ In re Hoyles, Row v. Jagg, [1911]! Ch. 179. It seems no longer necessary to 
consider the unsatisfactory decision in Canterbury {Mayor) v. Wybum, [1895] 
A.C. 89 (P.C.). '* [1895] I Ch. 83. 
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such a disposition become absolute legal owners of the land,_ the 
executors and trustees having nothing more than a mere right 
of administration.! dealing with the land could be effective 
unless it complied with Italian law, and by that law the sale 
directed by the judge was illegal.^ Was it not, therefore, a 
deliberate evasion of Italian law to place the land in the hands 
of a nominal owner whose true position was only that of a 

trustee ?3 • . 1 
What probably weighed with the learned judge was that 

the land had become money under the equitable doctrine^ of 
conversion, but, as Beale points out, whether such a conversion 
has been effected depends upon the lex situs, and by Italian law 
the answer was most definitely in the negative.^ 

Succession. 

foreign countries have adopted the principle of unity 
of succession by which questions relating to intestacy or to wills principles 
are governed by one single law, the personal law of the deceased, 
irrespective of the nature of the subject-matter, England, how¬ 
ever, together with other Anglo-Saxon countries, has consis¬ 
tently adhered to what is called the principle of scission under 
which the destination of immovables on the death of the owner 
is governed by the lex situs, not by the law of his domicil as in 

the case of movables.^ 
Accordingly, where the owner of immovables dies intestate, 

the order of descent or distribution prescribed by the hx situs f;™, 
is applied by the English court no matter what his domicil may 

have been.^ 

Thus, in an Irish case,^ a domiciled Irishman died intestate without 
issue in Ireland owning certain land in Victoria. In such circumstances 
a widow is entitled by a Victorian statute to a charge of iijOOO upon 

^ Wolff, p. 592. r T r 
2 Cp. the remarks of Lord Reid in Phiiipson-Stow v. Inland Revenue Lomrs.^ 

[1960] 3 W.L.R. 1008, 1019. 
3 Cp. Brown v. Gregson, [1920] A.C-. 860, at p. 886, per Lord Moulton. 

^ Beale, ii. 959. . . 
5 For a fuller account of the opposing principles see Wolff op. cit., pp. 507 et 

seqq.; and 5 /. & CX,Q. 395 et seqq. _ 
^Balfour V. Scott (1793), 6 Bro. Pari. Cas, 550; Duncan s. Lawson , 

41 Ch.D. 394. When the immovables are situated m a country that adopts the 
principle of unity, this means that, subject to the acceptance of the renvoi docttmc 

by the lex situs, the order of descent may be that of England; cp. In re pyeilmg- 

[1947] Ch. 506; p. 78* 
7 re Rea, Rea Y. Rea, [1902] i Ir.R. 451. 
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land in the colony. The land having been sold and the proceeds re¬ 
mitted to Ireland, it was held that the widow was entitled to the ;^i,ooo 
since her rights were those conferred by the lex situs. 

Wills of With regard to wills of immovables the rule of the common 
governed is that it is the lex situs., and the lex situs exclusively, which 

hyUx situs decides whether the testator has capacity, ^ whether the appro¬ 
priate formalities for the making^ or for the revocation^ of a 
will have been observed, whether the testator has an unlimited 
or only a restricted power of disposition,^ and whether the 
interest devised is essentially valid.s The law of the testator’s 
domicil has no effect upon these matters, whether the subject- 
matter of the will is a freehold or a leasehold interest.^ There 
are two exceptional cases, however, in which the lex situs is not 
decisive. The first is created by the Inheritance (Family Pro¬ 
vision) Act, 1938.7 The other occurs in the case of a bequest of 
English leaseholds, for, though the will in which this is con¬ 
tained does not satisfy the formalities of domestic English 
law, it will nevertheless be valid in respect of form, but in no 
other respect, if it is made by a British subject and if there has 
been compliance with one of the legal systems specified by 
Lord Kingsdown’s Act, 1861.® ^ 

general rule, that the lex situs determines whether a 
testator t^stator is free to dispose of land which he has in terms dis¬ 

posed of, may, of course, be excluded by a contract previously 
made by him. In such a case reference must be made to the law 
that governs the contract. The point arose in Be Nicols v. 
Curlier (No. 2).^ 

The House of Lords had decided in the first case between 
mese parties that a marriage contract implicity made in 
France, concerning the mutual rights of the spouses to the 
matrimonial property, was binding on movables subsequently 
acquired in England where the husband died domiciled?i° The 

See/» re Hernando, Hernando v. Sawtell 27 Ch.D. 284, where the 
proposiuon, so far as related to the English land, was undisputed. 

Copfittv. Coppin 2 P. Wms. zqi-, supra, p. roS. 
In the estate of Alberti, [1955] i W.L.R. 1240. 

^ Story, ss. 445 and 474> notes, citing Burge. 

ChD^''597' lautson (1889), 41 

rrV^7 ^ 504; Ht Fogassieras v. Duport (1881), 
'^ Supra, p. 7o. 

[1905] I Ch. 584. For the provisions of 
the statute see supra, pp. 564 et seqq. 

® [1900] 2 Ch. 410. 
Supra, p. 48. 



CONSTRUCTION OF WILLS 605 

question that now arose was whether the French contract or the 
English lex situs determined the rights of the surviving wife 
to the English immovables of her deceased husband. Kekewich 
J. held that the implied contract must operate according to the 
intention of the parties so as to bind the freehold and leasehold 
estates of the deceased, unless there was any overriding rule of 
English law which would render it unenforceable. The only 
possible rule was the provision of the Statute of Frauds re¬ 
quiring a written memorandum in the case of a contract 
concerning land, but the learned judge held that, since this par¬ 
ticular contract constituted a partnership between the spouses 
in the eyes of French law, it fell within the rule of English 
law that a parol agreement for a partnership is not caught by 
the statute and is enforceable despite the lack of written evi¬ 
dence. The accuracy of the view expressed by the learned judge, 
that the contract implied by French law included foreign 
immovables, is open to doubt. His decision might have been 
based more surely upon counsel’s other argument, namely, that 
the land represented the investment of money acquired by the 
husband during marriage, and that the wife could follow the 
money, to which she was admittedly entitled, into whatsoever 
form it had been converted.^ 

A somewhat difficult question arises with regard to the con¬ 
struction of wills of immovables. We have already seen that 
a bequest of movables is construed according to the law in¬ 
tended by the testator, which is generally the law of his domicil 
at the time when he prepared his will.^ The problem is whether 
the English authorities extend the same rule to wills of im¬ 
movables, or whether they require that exclusive respect shall 

be paid to the lex situs. 
Textbook writers are not in agreement. Dicey maintains that 

there is a presumption in favour of the law of the testator s 
domicil at the time when the will was made, though this is 
rebutted by evidence that he had another law in mind.^ West- 
lake'*^ says that no general rule can be laid down, but that a 
reasonable regard must be had to systems of law other than 
the lex situs. According to Halsbury’s Laws of England.,^ ‘unless 
an intention to the contrary on the part of the testator is estab¬ 
lished, the construction of a will of immovables is governed by 

the lex loci rei sitae' Story® advocates t)x& lex domictlii, asserting 

* For a discussion of the case see Wesdake, pp. 74-75- 
* Supra, pp. 580—3. ^ P. 5^®- 
s Vol. 7, p. 63. ® Ss. 4.79 a-/-, 484. 

What iaw 
governs 
the con¬ 
struction 
of wills ? 

Views of 
the jurists 

4 S. 170. 
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that it is that system of law which must decide, for instance, 
whether the terms of a will show on the part of the testator an 
intention to pass immovables as well as movables, whether a 
beneficiary is to take an estate for life or in fee, and who are the 
proper persons to take under some general designation such 
as ‘heirs’, ‘next of kin’ or children. Another learned American 
writer, however, saysd 

‘Public convenience requires that, in the case of rules of construction 
as in the case of rules of property, the rules of the situs should govern. 
To secure the expeditious and safe transfer of titles to real estate, it is 
far preferable that the law of the situs should be indiscriminately applied 
to all wills of real estate, whatever be the domicil of the testator, than 
that several wills, all containing the same language and all devising real 
estate in the same jurisdiction or even devising the same real estate at 
different dates, should be differently construed by the courts of the situs^ 
according as the domicils of the testators established different rules of 
construction.’ 

The state courts of America are equally disagreed, some sub¬ 
mitting the question of construction to the lex domicilii,^ others 
remaining staunch by the lex situs? 

On It is submitted, however, that there is little difficulty if we 
'’Twin-’ to first principles, and determine what are the natural 
tended by provinces of the lex domicilii and of the lex situs respectively in 

governs rnatter. It must be conceded that the object of every court 
construe- in the civilized world, when dealing with a will, is first to ascer- 

tain the intention of the testator and then to give effect to that 
intention so far as is consonant with the governing law. In the 
ascertainment of this intention, where the will has reference to 
more countries than one, it may be a matter of great moment 
whether the testator’s language is read in the light of this or 
that legal system, for it frequently happens that the same word 
or phrase, such as ‘heirs of the body’, bears a different signifi¬ 
cation in different countries. As Lord Lyndhurst said in Trotter 
v. Trotter 

‘There are certain rules of construction adopted in the courts, and 
the expressions which are made use of in a will, and the language of a 
will, have frequently reference to those rules of construction.’ 

_ * Hening in 41 American Law Reg. (N.S.), 623, 718, cited in Goodrich on 
(3rd ed.), p. 511. 

^ Guerardv. Guerard, 73 Ga. 506; Proctor v. Clark, 154 Mass. 45; Fordw. 
Fordf 70 Wis. 19; Keith v. Eaton^ Kan. 7325 Lorenzen, 788. 

’ Peetv. Peet, 229 Ill. 341; Lorenzen, 853; Jennings-sr. Jennings, 21 Ohio 

♦ (1828), 4 Bligh 502. 
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It follows, therefore, in such a case that the result which the 
testator intended will not ensue unless we discover the system 
of law which he had in mind when he wrote the will. The 
presumption should be in favour of the lex domicilii at the time 
of the making of the will, for that is the system of law under 
which he lives and with which he is expected to be familiar. 

‘That is the law’, said an American j udge,^ ‘which is constantly with 
him, controlling his actions and defining his rights, and more naturally 
than any other law would be present to his mind in the drafting of an 

instrument dispository of his property.’ 

It may, of course, be some other system, such as the lex situs^ 
for the inquiry turns wholly upon intention, and if there is any¬ 
thing clearly indicative of a desire to exclude the lex domicilii^ 
the will must be construed accordingly. Thus, if a domiciled 
Englishman, possessing land in Scotland, were to adopt in his 
will the expression Tailzied fee', it would be reasonable to con¬ 
clude that he wished Scottish law to govern his disposition. 
Similarly if he made one will for the land and a separate will 

for his English property.^ 
Where a testator is domiciled in one country and has land Law in- 

in another, the fact to be borne in mind, then, is that the lex 
situs^ as such, has no paramount claim to exclusive recognition, tor is not 

Otherwise the result may be to defeat intention. tibr/exS/L 

Thus, a testator frequently leaves property, not to named persons, 
but to those persons who would be entitled were he to die intestate. It 
is obvious, in such a case, that his intention is to benefit the successors 
admitted by the law of his domicil, since it is that system with which he 
is familiar, and it can scarcely be denied that arbitrarily to make a new 
will for him by admitting a different line of succession imposed by a 
foreign lex situs^ merely because the will includes a certain amount of 
land situated abroad, would constitute a departure from principle. 

An apt illustration is given by Burge 

‘Thus in case the limitation of a deed or will were made in England 
in favour of the “heir” of a person who had no children, and the 
settlor or testator has property in England, Jamaica and British Guiana, 
if the construction of the word “heir” was to be in conformity with the 
law of England, the father of J would take, if according to the law of 
Jamaica the elder brother, and if according to the law of British Guiana 
his father, brothers and sisters would take his immovable property. It 

^ Keiths. Eaton (1897), 58 Kan. 732; Lorenzen, p. 788,Doster C.J. 

* In re Duke of Wellington, Oh.- 
3 Commentary on Colonial and Foreign Laws (1838 ed.), vol. ii, p^rt 2, p. 858. 
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is not to be presumed that he used the expression in three different 
senses, or that he adopted the legal import given to it by the law of the 
one place, rather than that given to it by the law of either of the other 
two places. But if his domicil were in England, there is the presumption 
that he was acquainted with the sense attached to it by the law of Eng¬ 
land, and that he used it in this sense.’ 

Cases in The adoption of this principle does not infringe any local 
* LsTbe the lex situs, nor does it derogate from the sovereign 

construed power of the country in which the land is situated. All courts 
administering private international law, desire to give effect 

to expressed intentions, provided that this does not conflict 
with the public policy of the forum or of the situs, and it is a 
matter of indifference that A takes land under a will which has 
been construed according to the law of the testator’s domicil, 
though B would have taken had the construction been that of 
the lex situs. This, however, gives us the clue to the limits of the 
doctrine. If the rules of the lex situs make it illegal or impossible 
to give effect to the will as construed by the system of law 
intended by the testator, the general principle must perforce 
give way, and the construction adopted must be that of the 
lex situs. Or again, if the interest arising from a will which has 
been so construed possesses incidents different in the situs 

■ from what are recognized by the lex domicilii, the lex situs must 
prevail, for it is that law which determines the nature and 
extent of estates and interests in immovables. The testator may, 
indeed, make his own dictionary, but the lex situs has the last 
word. 

Rule as to We venture, then, to state the law as follows; 
construc- 

stated A will of immovables must be construed according to the system of 
law intended by the testator. This is presumed to be the law of his 
domicil at the time when the will is made, but the presumption will be 
rebutted if evidence is adduced from the language of the will proving 
that he made his dispositions with reference to some other legal system. 
If, however, the interest that arises from such construction is not per¬ 
mitted or not recognized by the lex situs the latter law must prevail 

now remains to examine the English authorities with the 
I view of discovering whether the pnhapTt^^ stated 
I above is accepted in this country. 

v^cook r ^ decided in Studd v. Cook^'^ an appeal to the House of 
Lords from the CourToF^Hsioiiin Scotland, that the size of 

’ (1883), 8 App. Cas. 577. 

:i 
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estate which a devisee takes depends upon the law of the testa¬ 
tor’s domicil. In that case: 

A domiciled Englishman, possessing land in both England and Scot¬ 
land, made a will in terms appropriate to English law by which he 
devised all his land to the use of X for his life, without impeachment 
of waste, remainder to the use of the first and every other son of X, 
‘successively, according to their respective seniorities, in tail male’. By 
English law X took a mere life interest, but by Scottish law he was 
entitled to the fee simple. It was held that the testator clearly intended 
the limitations of his will to be understood in their English sense, since 
he had used technical language familiar to English conveyancing, and 
that therefore his intention was effective so far as the law of Scotland 
permitted.^ 

This case is distinguishable from In re Miller^ Bailie v. in re 
Mi^rl^ where a different principle was at stake, ’ 

By a trust disposition, made in Scottish form and executed in a form 
sufficient to constitute a valid will by English law, X, a domiciled Scots¬ 
man, after conferring a life interest upon his wife, gave his land in 
Scotland and his London house ‘for behoof of my eldest son, James . . . 
and the heirs male of his body in fee’, with remainders over. James, who 
presumably was also a domiciled Scotsman, died without issue and with¬ 
out having executed any disentailing assurance of the London house. 
He made, however, a trust disposition in Scottish form, executed in the 
manner required by English law for the execution of wills, by which he 
disposed of the whole of his real and personal property. 

By English law, as it stood, the will of James was ineffectual to 
pass the estate tail in the London house, which would therefore pass to 
the remainderman under the will of A. By Scottish law the will of A 
did not create a strict entail but gave James an interest which he could 
dispose of either inter vivos or by will. It was held that the question 
whether James had power to dispose of his London house by will must 
be decided according to English law. 

It would seem that this decision is not inconsistent with oifiFerence 
Studd V. Cook. The latter decided that a will should be construed 
according to the lex domicilii in order to ascertain the size and cook^^in 
nature of the interests that the testator intended to give. In re 
Miller did not raise a question of construction only. What the 
advocates of Scottish law attempted in effect to maintain was 
that A\ disposition did create an estate tail, but at the same 
time an estate tail with Scottish and not English incidents. 

' 40 Z.e.ie. 479. 
^ [1914] I Ch. 511. See also Nelson v. Bridport (1845), 8 Beav. 547; supra, 

p. 588. 

825105 RT 
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According to Scottish law^ the interest of A was at least a 
species of estate tail, for^ failing a disentailing assurance or a 
testamentary disposition, it would pass to his male issue, or if 
no such issue, to the remainderman. A devisable estate tail, 
however, was unknown in England before 1926; and to frame 
a settlement under English law which would correspond to the 
limitations as recognized by Scottish law would be a task of 
extreme nicety. The question was not—Which of the various 
estates recognized by English law did A intend to create 
Rather it was—Did English law recognize the estate which A 

had purported to create ? 
whetiier The Tule that a will of immovables does not necessarily 

musTekIt upon the lex situs receives further support from the 
is deter- English cases dealing with the doctrine of election. 

of Suppose, for instance, that a domiciled Englishman makes a will hy 

testators which he devises his son’s foreign land to X but gives £^0^000 out of 
domicil property to his son. The rule of domestic English law appli¬ 

cable to these circumstances is that, if the testator clearly intended to 
dispose of the land in favour of X, the son cannot claim the whole of the 
,^503000 unless he adopts the testamentary disposition of the land. He 
must elect, i.e. he must either keep the land and have the legacy corre¬ 
spondingly reduced, or must recognize the whole of the will by taking 
his legacy in full and abandoning the land to X. Election is based upon 
the presumption that a testator intends his will to take effect in its 

entirety. 

The rule of English private international law is now well settled 
that where a testator disposes of property in more countries 
than one, the question whether a beneficiary is put to his elec¬ 
tion is governed by the law of the testator’s domicil.^ This is 
so even though the subject-matter of the election is land 
situated abroad, for, though the courts of the domicil cannot 
withhold the land from the person to whom it belongs accord¬ 
ing to the lex situs^ they can, in the administration of the 
movables which is their particular province, insist that if he 
retains the land he shall give effect to the intention of the 
testator by providing compensation out of the legacy. The 
English court in adopting this attitude does not interfere with 

^ TrotterV. Trotter (1828), 4 Bligh 502; Maxtoellv. Maxwell (1852), 2 De G. 
M,kG,'jQy,;BrQdieY,Barry{i%i'£),2Y.kB,i2j\DundasY.Dundas{i%^o), 
2 D. & C, 349; Orrell v. Orreil (1871), 6 Ch. App. 302 ; Dewar y, Maitland 

(1866), L.R. 2 Eq. Johnson v. Telford (1830), i Russ. & My. ^^\%lnre 

Ogilvie^ [1918] I Ch. 492, This rule was overlooked by Cohen J. in In re Alienas 

[1945] 2 All E.R. 264, as to which case see Dicey, p. 620; 24 Can^ 

JBsR. 5 28 et seqq. See also the same writer in i o Conveyancer (N.S.), p. 102. 
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the lex situs. The foreign heir comes to the court, not as heir 
to the land, over which the court has no jurisdiction, but as 
legatee of movable property which is being administered in 
England. It can thus be said to him: ‘We have no power to 
dispense with the provisions of the foreign law relating to wills 
of land, but you come to us as legatee under the will of a testator 
domiciled in England; and if you claim the legacy you must 
also recognize the disposition which the will has purported to 
make of the land.’^ It is always open to the heir to ignore the 
English administration and to claim the land under the terri¬ 
torial law.2 

If a case, then, involving the doctrine of election falls to be Ux situs 
considered in England the .court turns to the law of the testa- 
tor’s domicil. That domicil may be English or foreign. If it is election 

English, the court merely considers whether the domestic doc¬ 
trine of election is applicable to the circumstances in question; 
if it is foreign, its sole guide is the law of the foreign domicil.3 
In Balfour v. Scott:‘^ 

A person domiciled in England died intestate leaving immovables in 
Scotland. The heir to the Scottish land was also one of the next of kin, 
and as such he claimed a share of the English movables. It was objected 
to this claim that by the law of Scotland an heir could not share in 
movables unless he consented to the immovables being massed with the 
movables so as to form one common subject of division. This, however, 
was not the English rule, and it was therefore held that the heir could 
take his share as one of the next of kin without complying with the rule 
of the lex situs. 

So far as concerns private international law the question of 
election generally arises where the testator devises his own 
land away from the heir by a will which is void, either formally wiu is void 

or essentially, according -to the lex situs, but bequeaths by a movables 

valid will a legacy to the disappointed heir. The question arises 
here whether the heir must elects i.e. if he claims the land on the 
ground that the will is invalid, can he retain the legacy in full 

^ Compare the words of Lord Brougham in (1830), 2 Dow. 

Sc CL 349, at 375. 
^ The present account of election is confined to a case where movables are 

bequeathed to the owner of the foreign land. In such a case the rule given above, 
that the /ex domicilii governs, is correct. But it is not correct, as is pointed out in 
Dice7 (6th ed.), p. 5 5 3, criticizing the third edition of this book, if English land is 

left to the foreign heir and foreign land left away from the heir. Here the English 
governs irrespective of domiciL 

Dundas V. Dundas Sc QS.U 
4 (1793), 6 Bro. Parlj^: 550. 
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or must he make compensation out of it to the disappointed 
devisee ? 

Privileged This situation was possible in England prior to 1837 « 

domestic case, for, until the law was altered by the Wills 
IM land Act, the formalities necessary for a valid will varied according 

as the subject-matter of the disposition was realty or personalty. 
In this state of the law it was established as early as 1749 in 
Hearle v. Greenbank^ that, if a testator devised his English 
freeholds to a stranger and bequeathed legacies to the heir-at- 
law in a will that was valid as to personalty but void as to realty 
the heir was not bound to elect, unless there was an express 
direction that anyone who disputed any part of the will should 
forfeit all benefits.^ He was entitled both to the land and to the 
legacies. Although this situation can no longer arise in the case 
of an English will disposing of English property, it may well 
do so where the testator is domiciled abroad. Suppose that: 

A testator domiciled in Italy makes a will by which he devises his 
English entailed interests to X and bequeaths a legacy to E, who is his 
heir-at-law according to English law. The will is formally valid by 
Italian law but ineffective by English law. ^ 

In such a case as this it has been held, following the principle 
of Hearle v. Greenbank, that the English heir is not put to his 

^ claim the land as heir against the invalid 
will of realty, and retain the legacy under the bequest which 
since Its validity falls to be determined by the lex domicilii, is 
in^lnerable. This is an example of that ‘special tenderness’ 
which the courts have always shown to the heir-at-law of 
English land,4 though now that the heir has been abolished for 
fee simple estates in England it is doubtful whether a similar 
indulgence will be extended to those relatives who are entitled 
to the residuary estate of an intestate person. It is an inequitable 
privilege established by the courts at a time when they parti- 
cularly favoured the heir-at-law and frowned upon any attempt 
to defeat his rights. s v 

helToS , This tenderness has never been shown to a foreign heir, i.e. 
peUedto P ^eir entitled to take foreign land under the rules of 

elect intestate succession recognized by the lex situs. The attitude 
of English law with regard to election in a case of this sort can 
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be illustrated from In re Ogilvie^^ where the facts were as 

follows: 

A domiciled Englishwoman devised her land in Paraguay to a charity 
and gave legacies to the persons who were the obligatory heirs of the 
land according to Paraguayan law. The charitable devise was void by 
the lex situs to the extent of four-fifths^ which was the portion reserved 
for the obligatory heirs. Moreover, according to the lex situsy the right 
of an heir to his legal portion was not affected by any other benefit that 

he might have received under the will. 

In a case of this description, English law, as being the law of 
the testator’s domicil, determines whether the foreign heir is 
to be put to his election. This raises the question of construction 
whether the testator has manifested an intention to pass the 
foreign land, for if he has, then despite the invalidity of the will 
by the lex situs the doctrine of election becomes applicable,^ The 
rule evolved by English courts on this matter is that the foreign 
property must be described either specifically or by necessary 
implication.3 Thus, if a testator uses only general descriptive 

words, as, for example, where he says, 

T devise all my estate, whatsoever or wheresoever, whether in 

possession or reversion’, 

he is taken to intend that his disposition shall be restricted to 
such land as he is empowered to pass by a will executed in that 
particular form.^ There was no difficulty of this sort in In re 
Ogilvie^ since the testatrix had shown a plain intention to pass 
the Paraguayan property, and therefore it was held that the 
obligatory heirs must elect between what they took by the lex 
situs owing to the invalidity of the charitable devise and what 
they were given in the shape of legacies by the will. 

Tf, said Younger J., ‘[the court] finds that an English tptator has 
by his will manifested an intention to dispose of foreign heritage away 
from the foreign heir, and has, in fact, so far as words are concerned^ 
effectually so disposed of it, this court merely says that it is against 
conscience that that foreign heir, given a legacy by the same will, and 
to that extent an object of mere bounty on the part of the testator, shall 
take and keep, under the protection of the foreign law, the land by 
the will destined for another, without making to that other out of his 

[191S] I Ch. 492. 

2 Trotter Y, Trotter (1828), 5 Bligh (N.S.), 5^2. 
3 Maxwell Y, Maxwell (1852), 16 Beav. 106; Orrell v. Orreil (1871), L.R. 

6 Ch. 302. 

^ Maxwell v. Maxwell (1852), 16 Beav. 106. 
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English legacy, so far as it will go, compensation for his disappointment 
thus effectuating the testator’s whole intentions.’' ’ 

“ “PP«1 from the Court 
devise ^cssioii in Scotland, has held that a foreign heir will not be 

election if it would be impossible by the lex situs to 
iexsitus%^^ etrect to the disposition of the foreign land intended bv 

the testator.2 In that case: ^ 

_ A domiciled Scotsman made a will by which he left his estate 
including lands of great value in the Argentine, to trustees to be held bv 
them upon certain trusts for his children. There was a provision that 
the trust dispositions should be accepted in full oilegitim, and that if anv 
child repudiated the will and claimed his legitim he should forfeit all 
title to any share of the estate which the testator was free to dispose of 
y will. All trusts of land are illegal in the Argentine and therefore the 

will was a nullity so far as the land in that country was concerned. The 

children, taking advantage of the lex situs, succeeded to the land in equal 
shares ab intestato. ^ 

It was held on these facts, Viscount Cave dissenting, that they 
were not bound under the Scottish doctrine of approbate and 
reprobate (which is analogous to the English doctrine of 
election) to surrender to the uses of the will the shares to which 
they succeeded by virtue of the lex situs as a condition of taking 
the other benefits conferred upon them by the will. To impose 
such a choice upon them would be to evade an Argentine rule 
based upon public policy. ° 

v/^(^THE EFFECT OF EQUITABLE JURISDICTION 
yT IN PERSONJM ON FOREIGN IMMOVABLES 

by we have seen, of that exclusive sovereignty 
operating and Jurisdiction which a State possesses within its own territory 

judgments or decrees, directly 
foreignim- Dmd or affect land which lies within the confines of another 

movables State. But the reason upon which this maxim is based has no 

force where the issue before the court is not a ius in rem relat¬ 
ing to foreign immovables, but a personal obligation enforce¬ 
able against the defendant. The objection that a court has no 
jurisdiction owing to the foreign situs of the res litigiosa is fatal 
to an action in rem, but is no answer to an action in personam. 

have been, courts of 

conscience operating/« and not w r^»z, and in the exercise of 

' [1918J I Ch. at p. 502. 2 Brown v. Gregson, [1920] A.C. 860. 
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this personal jurisdiction they have always been accustomed to compel 
the performance of contracts and trusts as to subjects which were not 

either locally or ratione domicilii within their jurisdiction.’^ 

The primary essential is that the defendant should be subject 
to the general jurisdiction of the court. This jurisdiction, as we 
have seen, is founded upon his presence in England, but as 
regards the power to pronounce a decree in -personam against 
him it is equally well founded by service of notice of a writ 

under Order xi.^ 

‘The moment a person is properly served under the provisions of 
Order xi, that person, so far as the j urisdiction of this court is concerned, 
is in precisely the same position as a person who is in this country.’^ 

Once the court is thus empowered to take cognizance of the 
matter, the doctrine that equity acts in personam may be freely 
and effectively applied. A decree may be issued which, though 
personal in form, will indirectly affect land abroad. 

If, for instance, a mortgagee of land in the West Indies 
refuses to reconvey upon receipt of principal, interest and costs, 
there is no way by which a direct transfer of the property to the 
mortgagor can be effected at the instance of the English court. 
But the court can indirectly produce the desired result by saying 
to the recalcitrant mortgagee, ‘You are subject to our jurisdic¬ 
tion by reason of your presence in England, and if you refuse to 
take the steps required by the lex situs for a reconveyance of the 
property to the mortgagor, we shall imprison you or sequestrate 
your English property until you comply.’ 

‘Courts of Equity have,’ said Wright J., ‘from the time of Lord 
Hardwicke’s decision in Peitn v. Lord Baltimore.) exercised jurisdiction 
in personam with respect to foreign land against persons locally within 
the jurisdiction of the English court in cases of contract, fraud and 
trust, enforcing their jurisdiction by writs of ne exeat regno during the 
hearing and by sequestration, commitment or other personal process 

after decree.’'^ 

The distinction is that the court cannot act upon the land 
directly, but acts upon the conscience of the defendant.^ 

' Ewing v. Orr-Ewing (1883), L.R. 9 A.C. 34, 40, per Lord Selborne. 
^ pp. Ill et seqq.- 
3 In re LiddelPs Settlement Trusts, [1936] Ch. 365, 374, per Romer L.J. 

British South Africa Co. v. Companhia de Mofambique, [1892] 2 Q.B. 358, 
at p. 364. 

S Cranstown 'r. Johnston (1796), 3 Ves. Jr. 170, per Sir R. P. Arden M.R. 
at p. 182. 

Defendant 
must be 
amenable 
to the 
jurisdiction 
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Sa/ZrJ-, Tjiis_ right to afFect foreign land was finally established by 
}the decision in y.^altimore^ in In. that case: ^ 

__ A contract had been made in England between the plaintiff and the 

pendant, by which a scheme was arranged for fixing the boundaries of 
jPennsyTvania and Maryland. To a suit for specific performance brought 
in this country the defendant objected that the court had no jurisdictiL 
since it could neither make an effectual decree nor execute its own 
judgment. Lord Hardwicke, while admitting that he could not make 

a decree m rf^’gFSHtea^pecific performance, on the ground that the 
strict primary decree in a court of Equity was in personam. 

operal'n ^xercise of this jurisdiction, of courseTis not confined to 
of juris- ^luestions concerning foreign land. It extends to any case where 

'^^T'^dant has been guilty of conduct that in the eyes of the 
personam contrary to equity and good conscience. An important 

example of the general jurisdiction occurs where a person who 
IS amenable to_ the jurisdiction commences legal proceedings 
abroad the institution of which is inequitable. In such circum¬ 
stances the court does not hesitate to issue an injunction in 
restraint of the foreign proceedings, for a decree of this nature 
is not directed against the authority of the foreign court but 
merely commands a person within the English jurisdiction 
what he is to do.^ •' 

. j. nothing can be more unfounded than the doubts of the 
jurisdiction. That is grounded, like all other jurisdiction of the court 

not upon any pretension to the exercise of judicial and administrative 
rights abroad, but on the circumstance of the person of the party on 
whom this order is made being within the power of the court. If the 
court ran command him to bring home goods from abroad, or to assign 
chattel interests, or to convey real property locally situate abroad—if, 
or instance, as in Penn v. Baltimore^ it can decree the performance of 

an agreement touching the boundary of a province in North America 
. . . in precisely the like manner it can restrain the party within the 

f K anything abroad, whether the thing 
forbidden be a conveyance or other act in pais, or the instituting or the 
prosecution of an action in a foreign court.’^ 

Even where a person has actually obtained judgment abroad, 
an injunction may be issued restraining him from reaping its 
fruits, if he has obtained it in breach of some contraSual or 

^ (^750), I Ves. Sen. 444. 

^ My“& K Portarlingm v. Soulby (1834). 
3 My & K 104; Carron Iron Co. v. Maclaren (1855), c H.L C aio 
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fiduciary duty or in a manner contrary to the principles of 
equity and conscience^ 

We must now, however, confine the discussion to the manner The juns- 

in which the exercise of this personal jurisdiction may affect 
foreign land. foreign 

The fundamental requirement is that the defendant should 
be subject to some personal obligation arising from his own Must be 
act, for it is only when his conscience is affected that the court is 
entitled to interfere. There is comparative agreement among 
writers and judges as to the acts which impose a personal 
liability upon a party, sufficient to found the jurisdiction,^ but 
the most exhaustive statement of the law has been made by 
Parker J. in the following words 

Tn my opinion the general rule is that the court will not adjudicate 
on questions relating to the title to, or the right to possession of, 
immovable property out of the jurisdiction. There are, no doubt, excep¬ 
tions to the rule, but, without attempting to give an exhaustive state¬ 
ment of those exceptions, I think it will be found that they all depend 
upon the existence between the parties to the suit of some personal 
obligation arising out of contract or implied contract, fiduciary relation¬ 
ship or fraud, or other conduct which, in the view of the Court of 
Equity in this country, would be unconscionable, and do not depend 
for their existence on the law of the locus of the immovable property.’ 

It will lead, perhaps, to a better appreciation of the subject if we 
attempt to tabulate the various circumstances which have been 
considered sufficient to raise the necessary personal equity. 

(i) Contracts relating to foreign land. 

It is clear that a party to a contract concerning foreign land Contract 

is subject to a personal obligation which affects his conscience 
and which can be enforced by the personal process of a court obligation 
of equity.^ The existence of a contractual obligation was the 
ground of the decision in Penn v. Baltimore.^ In the very early 

^ Ellerman Lines Ltd. v. Read, [1928] 2 K.B. 144. 
^ ‘Obligations arising from, or as from, a person’s own contracts and torts’ 

(Westlake, s. 172); ‘upon the ground of a contract or other equity subsisting 
between the parties respecting property situated out of the jurisdiction’ (Foote, 
p. 224); ‘either a contract between the parties to the action or an equity between 
such,parties’ (Dicey, p. 151); ‘contract, fraud and trust’ (Wright J., British South 

Africa Co. v. Companhia de Mozambique, [1892] 2 Q.B. at p. 364). 
3 Deschamps y. Miller, [1(^0%'] i cct-p. 

^ British South Africa Co. v. De Beers Consolidated Mines Ltd., [1910] 2 Ch. 
502, at pp. 523-4,/)<fr Kennedy L J.; St. Pierre y. South American Stores, [1936] 
I K.B. 382; Coody. Cood{i%6f)y 33 L.J. Ch. 273. ^ Supra, ^. 616. 
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case oi Archer V. Preston'^ the defendant, who refused to perform 
a contract for the sale of land in Ireland, was successfully sued 
for specific performance while on a casual visit to England 
Again, in a modern case,2 a decree for specific performance was 
made against the English executors of a testator who had agreed 
for valuable consideration to execute a legal mortgage of land 
in the island of Dominica. 

(ii) Fraud and other unconscionable conduct. 

J/oTes . objectmn was raised as long ago as 1682, in the case of 
V. Muschamp,^ that the English court has no juris 

°oSv ^ founded on fraud if the fraud is concerned 
party ^ly With foreign land. In overruling the objection the Chan¬ 

cellor stigmatized it as ‘only a jest put upon the jurisdiction of 
this court by the common lawyers’. Fraud is an extrinsic 
collateral act, violating all proceedings, even those of courts of 
justice,4 and it always creates a right in the injured party to 
sue the defendant in personam wherever he can find him no 
matter where the cause of action has arisen or where the subject- 
matter of the action is situated. The leading case is Cranstown 
V. Johnston.^ 

The plaintiff was liable under an arbitrator’s award to pay to the de¬ 
fendant at Lloyd’s Coffee House in London the sum ior. oaf. 

but owing to absence abroad he was unable to make the payment at the 

^ plantation of great value in the 
island of Su Christopher. The law of that island allowed a creditor to 
proceed against an absent debtor after leaving a summons at the freehold 
ot the debtor and nailing another on the court-house door. The defen- 

dant availed himself of this procedure, and after judgment had been 
obtained without any actual notice to the plaintiff, the plantation was 
seized by the Provost-Marshal and the plaintiff’s interest therein sold to 

^Kui^rThe 
plaintift filed a bill for relief in the English Court of Equity. 

The Master of the Rolls decreed that upon receipt of what was 
due for principal, interest and costs the defendant should 
reconvey the plantation to the plaintiff. He did not deny that 

hat had been done was m accordance with the lex situs, but he 

' Undated but cited in Jrglasse v. Muschamp (1682), i Vein. 7;, 77 

‘ ’dllFilATP '• p- 

5 (1796), 3 Ves. Jr. 170. ■ ■ 
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pointed out that the defendant had used the local law not to 
satisfy the debt, but to obtain an estate at an inadequate price. 
This was a 'gross injustice’ sufficient to justify the court in 
acting upon the conscience of the defendant. 

(iii) Fiduciary relationship. 

A trust attached to foreign land may be enforced by the 
English court, provided that the trustee is present in this 
country.^ This is so, even though the author of the trust is 

domiciled abroad.^ 
Again, a personal equity arising from a mortgage of foreign Mortgage 

land may justify an action in this country. Thus, where the 
mortgagor of land in Jamaica had obtained a decree from the 
English court which directed certain accounts to be taken with 
a view to redemption, the court granted an injunction restrain¬ 
ing the mortgagees, who were present in England, from in¬ 
stituting foreclosure proceedings in Jamaica.^ The mortgagor 
had a clear equity to be protected from a double account. The 
same principle applies to foreclosure proceedings. In English 
proceedings a decree in a foreclosure suit is merely a decree in 

personam since it destroys the right of redemption given by 
equity to the mortgagor, and it can therefore be made by an 
English court against a mortgagor who is within the j urisdiction, 
although the subject of the mortgage may be immovables 

situated abroad.^ 
Whether a personal obligation is such as to affect the defen- 

dant’s conscience is a matter to be determined solely by English forced 
law. The court does not refuse to exercise its equitable juris- 
diction merely because the right, recognized by English law by ux snus 

as springing from the personal relationship between the parties, 
is one which is not recognized by the lex situs. Lord Cotten- 
ham, in the case of Ex parte Pollard^^ said: 

‘The courts of this country in the exercise of their jurisdiction over 
contracts made here or in administering equities between parties here, 
act upon their own rules, and are not influenced by any consideration of 
what the effect of such contracts might be in the country where the 
lands are situated, or of the manner in which the courts of such countries 

might deal with such equities.’ 

^ Kildare Y. Eustace 2 Czs. in Ch. i^Z. 

^ Ewing Y. Orr-Ewing 9 34* 

3 BeckfordY. Kemble (1822), i Sim. & St. 7. 
4 Toller Y. Carteret (1705), 2 Vern. 494; BagetY. Ede, [1874] L.R. 18 Eq. 

II8. 
5 (1840), Mont.&C]i. 239; [1937] I Ch. 483, 488. 
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In that case, an equitable mortgage according to English law 
had been created over Scottish land by the deposit of title 
deeds, together with a memorandum by which the mortgagors 
agreed to do anything necessary to make the security more 
effective. The mortgagors, who were partners carrying on 
business in Scotland and England, became bankrupt, and the 
mortgagee claimed in the English court to have his debt paid 
out of the Scottish land in preference to the general body of 
creditors. The objection raised to this claim was that by the law 
of Scotland no lien or equitable mortgage on the land was 
created by the deposit of the title-deeds or by the written 
memorandum. The court decided in favour of the plaintiff 
/here was nothing in Scottish law which made it illegal or 
impossible for the mortgagors to create an effective mortgage 
according to the terms of their contract, and the fact that what 
they had done did not create a right in rem according to the 
lex stm was no reason why the English court should not en- 

iPuS„rr"he pt/ifs” .thfo™"® “ 

however, is subject ,o 

decree J .p. . 

must It must 1^ possible for the decree issued by the English court to 
poss^le m be cmned into effect in the country where the knd is sitLSd 

This restriction requires no elaboration, for the futility of 

forbTddfn^^ defendant to perform some act which wouH be 
forbidden by the lex situs is obvious. As Lord Cottenham said 

country where the 

do tw the defendant to 
woidd he ^ 1 think it right to decree, it 
would be useless and unjust to direct him to do the act.’ 

obligation which is the basis of the English 

the plintiff e^P'-ession of Beale, ‘have run from 

It is firmly established that the court acts only ap-ainst the 
actual person who, as a result of his .1 conS Tinder a ' 

cTTlt “‘i « «<>P> ^hort if eieri 
havilraiSi, P”'r. evei though heina7 
have acquired the land from one who is contractuallyfor other- 

' V. Stansfield (1851), g Hare 234. 
M1840), Mont. &Ch. 239. 34 

Must be 
privity of 
obligation 

between 
the parties 

^ 20 H.L.R. 390. 
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wise personally, liable to the plaintiff.^ There must be privity 
of obligation between plaintiff* and defendant, and that privity 
must arise from some transaction effected by the plaintiff* with 
the defendant. If A agrees to sell foreign land to 5, there is no 
doubt that A incurs a personal liability which is justiciable in 
England. But if, in breach of his contract, A sells the land to X, 
there is no personal equity which B can enforce against X. 
There is no contract by X with 5, no unconscionable conduct 
by X towards B personally. What is involved in such a case is a 
claim of title to foreign land advanced by two contesting parties 
who are strangers to each other so far as mutual dealings are 
concerned. Such a question of title is, of course, determinable 
exclusively by the lex situs and is subject exclusively to the 
jurisdiction of the courts at the situs. U need not dwell', said 
Kay J. in a leading case, 'upon the danger of error if the courts 
of this country were to entertain jurisdiction to determine a 
contested claim of this kind depending upon questions of 
foreign law’.^ 

An apt illustration is Norris y. JAiamhres? In that case-Vormv. 
Sad.ldf agreed to buy certain Prussian lands from Simons and 
paid a deposit. Simons reluiodTTTompTHTand soldme land 
to ChamlWs, wIiT¥ad notice of Sadleir’s contract, ^adleir’s 
representative brought a suit in England claiming thatTie~TOS 
entitled to a lien on the land. Sir John Romillv M.R.. in dis¬ 
missing this claim, referred to'^^HiFTaieT'^^^ followed 
Penn v. Baltimore^ and said:^ 

‘On examining them, I find that in all of them a privity existed be¬ 
tween the plaintiff and defendant; they had entered into some contract, 
or some personal obligation had been incurred moving directly from the 
one to the other. In this case I cannot find that anything of that sort 

exists.’ 

Later he said: 

‘Simons having received this money repudiates the contract, and sells 
the estate to a stranger. That constitutes no personal demand which 
Sadleif could enforce in this country against that stranger. There is no 
Contract between them, there are no mutual rights, and there is no 

^ Martin v. Martin (1831), 2 R. & M. 507; Waterhouse v. Stansfield (1851), 

9 Hare. 234; Norris v. Chambres (1861), 29 Beav. 246 ; affirmed (1861), 3 De 

G.F.&J. 583;F/Vy^xv.R£)2z;^//(i869),L.R.4Ch.74i; ZW 
Co. (1877), 7 Ch.D. 332. 

^ /zr (1883), 23 Ch.D. 743> 747* 
3 (1861), 29 Beav. 246; (1861); 3 De G.F. &: J. 583. 
^ 29 Beav. at pp. 254-5. 
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obligation moving directly from one to the other. I am told that 

according to the law of England, if a man sell an estate to B, and receive 
part of the purchase money, and then repudiate the contract and sell the 
estate to C, who has notice of the first contract and of the payment of 
part of the purchase money by B, B shall, in that case, have a lien on the 
estate in the hands of C for the money paid to the original owner. But 

assume this to be so, this is purely a lex /oa-which attaches to persons 
resident here and dealing with land in England. If this be not the law of 

Prussia, I cannot make it so because two out of the three parties dealing 
with the estate are Englishmen, and I have no evidence before me that 
this is the Prussian law on the subject, and if it be so, the Prussiati courts 
of justice are the proper tribunals to enforce these rights.’ 

y [This decision was followed in Deschamps My Millerp where the 
^ ifacts were these: --- 

r .^and_^ married each other in i^ance where they were domiciled. 
H later settled in India and, having gone through a ceremony of mar¬ 

riage with ^during the lifetime of #, made a settlement, of which the 
defendants were trustees, of land in Madras in favour of and certain 

other persons. After .the_death of H and the plaintiff, who was their 
only son and the administrator of /^’7Eirglish"proDertv. sued-fh^d^. 

, ‘'^P^^-STtKelettlement, his contention being that by french 
Jgw /if^becarne entitled to one-half of the after-acquired property of H 
and to a life interest in the other half. ^ 

j Pfeintiff failed in his action' since there was no possible 
ground upon which a personal remedy against the defendants 

1 could be based. The issue was whether Indian law admitted 
that the wife acquired an interest in the land by virtue of her 
marriage _m France and, if so, whether she could have followed 
the land into the hands of the defendants. These were matters 
that fell within the exclusive jurisdiction of the Indian tribunals. 

course, be exceptional circumstances in which 

affeLdif which has arisen between ^ be enforced 

'tirsonai ^ ""/er the doctrine of Pem v. Baltimore. It is always 
obVioa ^ qi^estion of personal obligation. Is the defendant, though not 

a party to the original transaction which gave rise to the dispute, 
contractually or otherwise personally bound.? Thus in Mercan- 
ttle Investfhent and Qp.npr/jJ j-n:_ n ? yv L 

., ,. / uouna."- Xnus in mercan- 
1 General Trus^ YjRiver Pli^PTTPPTt 
\ and Agency Cn.4 —---- ’ 

company created an equitable charge over land in 
Mexico in favour of certain English debenture-holders. The charge 

^^void by Mexican law for want of registration. The land wallilf 

* [1892] 2 Ch' 303' International Law, p. 305. 
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transferred to the defendants, an English company, but 'subject to the 
mortgage^ lien or charge now existing'' in favour of the debenture- 
holders. 

I To an action brought in England to enforce this equitable 
I charge it was objected that there was no privity of obligation 
I betweeiTthe debentur^^EoTders of the American company and 
I the defendants. The defendants had not issued the debentures, 
^ and, by Mexican law, they were the absolute and unfettered 

owners of the land. NorthlT- had no difficulty in disposing of 
this argument. The defendants had agreed to take the land 
subject to an express obligation in favour of the debenture- 
holders, and it was clearly unconscionable that they should 
rely exclusively upon the lex situs. 

Such, then, is the doctrine that the English court invokes to Dangers 
justify an order which, though personal in form, may affect the 
title to foreign land. It is a doctrine that in some cases hzs Baltimore 
undoubtedly been carried to an extent scarcely warranted by 
the principles of international law,^ as, for instance, where an 
Englishman resident in Chile was ordered to carry out a con¬ 
tract concerning land, binding according to English law, 
which the Chilian courts had held not to be binding.^ There is, 
indeed, an obvious danger of injustice if, to take one example, 
the strict rules which English law applies to dealings with 
trust property are applied to a dispute between foreigners who, 
according to the lex situs^ are not exactly related to each other 
as trustee and beneficiary.3 In fact. Lord Esher once went so 
far as to slay that the decision in Penn v. Baltimore^ ‘which has 
been acted upon by other great judges in equity, seems to me 
to be open to the strong objection that the court is doing 
indirectly what it dare not do directly’.^ 

An interesting question which has never arisen in England is The con- 

whether a foreign judgment based upon the same principle as 
that adopted in Penn v. Baltimore.^ but affecting English land, Baltimore 
will be granted extra-territorial effect. If, for instance, a Cali¬ 
fornian court decrees that AT, resident in California, shall recon- 
vey English land to from whom he has obtained it by fraud, 
will the English court, at the suit of compel X to carry the 

^ Story, op. cit. (8th. ed.), p. 758. 
^ V. CW (1863), 33 Beav. 314. 
3 See the remarks of Lord Macnagliten in Concha v. Concha, [i 892] A.C. 670, 

675. See also Baty, pp. 86-87. 
^ Companhia de Mogamhique v. British South Africa Co., [1892] 2 358, 

T04-S- , 
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decree into effect ? Comity, if it means anything, would dictate 
an affirmative, answer. It is arguable that if it is right for an 

English co’urt to order a person within the jurisdiction to effect 
a certain disposition of land abroad, it is wrong to deny an 
equivalent power to a foreign court. Moreover, as such cases 

Travers v. Holley^ show, this spirit of reciprocity is not 
lacking in other contexts and few would disagree in general 
with the observation of Hodson L.J. in that case that: 

_ ‘It must surely be that what entitles an English court to assume juris¬ 
diction must be equally effective in the case of a foreign court.’^ 

However, any attempt by a foreign court to regulate the dis¬ 
position of land outside its jurisdiction not unnaturally provokes 
a certain animosity in the forum ret sitae and it is doubtful 
whether in this particular context the English judges would be 
imbued with any spirit of reciprocity. The Supreme Court of 
Canada, indeed, has satisfied itself that English courts do not 
regard their own decrees in -personam affecting land abroad as 
having any extra-territorial effect, and that therefore no recog¬ 
nition will be granted to similar decrees of foreign courts.^ 

^ [^953] P* 246; supra, p. 397. 
^ Ibid., at p. 256. 

3 V. [1932] S.C.R. 734; and see an article by D. M. Gordon, 
49 547, on this case where he also cites two decisions in the U S A to 
the same effect. ’ 
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I. PRINCIPLE OF RECOGNITION UNSATISFIED foreign judgments give rise to complica- Foreign 
ted questions of private international law. If a plaintiff 
fails to obtain satisfaction of a judgment in the country rfi«ct.^ect 

where it has been granted, the question arises whether it is “ 
enforceable in another country where the defendant is found. 
It is clear at the outset that owing to the principle of terri¬ 
torial sovereignty a judgment delivered in one country can¬ 
not, in the absence of international agreement,^ have a direct 
operation of its own force in another. Levy of execution, for 
instance, cannot issue in England in respect of a judgment 
delivered in France.^ Nevertheless, the Anglo-Saxon systems of 

^ See, for example, the convention concluded between the United Kingdom 
and Federal Germany, Cmnd. 1118. 

^ French courts, applying articles 14 and 15 of the Civil Code, go so far as to 
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law have long permitted the enforcement of a foreign iudemenr 
within certain defined limits, since otherwise one of the essential 
objects of private international law, the protection of right. 

Shird^i ^ foreign system of law, would not be fully 

by English law from the earliest days 
creates a been to permit the successful suitor to bring an action in 

England on the foreign judgment. But in the kst hundred 
England jears the courts have changed their view as to the ground uoon 

The which this privilege is based. The older cases put it solelv uLn 

■'“wedy This vague principle would appear to 
based on mean that, mH^r_Jo_obtam x^iprp^ treatment fSmjhe i 

^_ar^.compelkdlo.take^fg^n 

OT themMgh .ndiS. 
T J., speaking of certain judgments ^en 

by the French courts, used the following language: ^ 

courts had competent jurisdiction over the subject-matter- 

that the judgment of a foreign court is 
conclusive if the same question arise again here. Now as the French 
courts have already given a j udicial opinion upon this question, it must 

rz“SsT(fK” "isisf‘ 
' ■ 895- As we shall see, English law permits an action to be bronohr 

due^b'y ffoS7co«Vo™mS»«i S 

.k«gk no, ,h. 

Set”™™!' w”?;™ f T”' ’"'““f 
status), the French courts hLe the rieht whTcTth matters of personal 
exercise, of revision, which means that t’hTrl^ aPP^rently almost invariably 
proceedings are so fer as dekr,r,d ^ '' re-opened on its merits and the 
of the caTi ; J,. The Si ' concerned, equivalent to a retrial 

as a ///rf or instrument on the^bask of^lh r"°t ^nal, but merely 
be taken (viz. the oreservatinn ^ certain conservatory measures can 
B Y T J (r XT judgment debtorV 10 

oonnoiL 4 a„ STnV'"' 

in d.0 d„f. eodo of i,„ci Xc.ti:tB:rsz. 

* See Piggott, Foreign Judgments, part i, pp. lo et seqq. 
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govern us whatever may be our opinions concerning the real merits of 
the case.’^ 

In other words, a foreign judgment must as a general rule be 
taken at its face value. 

To base enforcement upon this uncertain ground quickly 
leads to difficulties. One result is that the question of reciprocity principle 
becomes relevant, for enforcement must be withheld if the comity 
judgment emanates from a country which refuses to grant a 
similar measure of credit to the judgments of English courts.^ 
Thus in the American case of Hilwn v. Guyot,^ the Supreme 
Court once held by a majority of five to four that conclusive 
effect could not be given to the judgments of French courts, 
since French law refused to recognize the authority of foreign 
judgments. Another objection to the theory of comity is the 
impossibility of determining with precision the defences avail¬ 
able to the defendant."^ If the English court is compelled hy 
comity to enforce the judgment, logic would seem to exclude 
all defences, except the want of jurisdiction in the foreign 
court; but to carry enforcement to these lengths is obviously 
inconsistent with the most elementary notion of natural justice. 

It is unnecessary, however, to consider the theory of comity The 

further, for it has been supplanted by a far more defensible ^^trine of 
principle which has been calFeT'^e doctrine of obliRationk^ obligation 

This doctrine, which was laid down in 184.2, is that where a 
I foreign court of competent jurisdiction has adjudicated a cer¬ 

tain sum to be due from one person to anotEerTthFlIability to 
pay that sum becomes a legal obligation which may be enforced 
in this country by an action of debt.^ Once the judgment is 
proved the burden lies upon the defendant to show why he 

I shoinHlioFperSrnrthFobl^^ 
‘The judgment of a court of competent jurisdiction over the defen¬ 

dant imposes a duty or obligation on him to pay the sum for which 

^ V. (1798), 7 T.R. 681, 697. 
^ See per Blackburn J. in Schihly v. Westenholz (1870), L.R. 6 g.B. 155, 

^59- .. . .. . 

3 159 U.S. 113 (1895); Lorenzen, p. 180; Beale, ii. 631. This decision is 
binding, if at all, only upon the lower federal courts, Goodrich, op. cit., p. 607. 
Most State courts refuse to follow it; Kahn-Freund, The Growth of International¬ 

ism In Private International Law, 

^ Piggott, Foreign Judgments, parti, p, ii. 
^ Ibid., pp. 10 et seqq, 
® Russell V. Smyth (i 842), 9 M. & W. 810, at p. 819, per Parke B.; Williams 

V. Jones (1845), 13 M. & W. 628; Godard y. Gray (1870), L.R. 6 Q.B. 139, 
at p. 148,Blackburn J. 
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judgment is given, which the courts in this country are bound to 

In other words, a new right has been vested in the creditor and 
a new obligation imposed upon the debtor at the instance of the 
foreign court.^ Lord Esher once said that ‘the liability of the 
defendant arises upon an implied contract to pay the amount of 
the foreign judgment’.^ This does not mean that the justi¬ 
fication for the enforcement of the obligation is an implied con¬ 
tract, but that for procedural purposes the debtor is regarded 
as having implicitly promised to pay.4 Historically this is well 
founded, for according to the doctrine of Slade's Case the mere 
existence of the debt raises an implied promise to pay the 
amount due. The creditor sues for the recovery of a simple 
contract debt, and since this is a liquidated amount he mav 
proceed by way of a specially endorsed writ.s ■' 

doctrine, as^comEared with thejrindple 
doctrine of the first place the question" of reci- 
obWion procity is elimmafed! liA is under a legafobligation to B, there 

is no more need to consider what treatment is meted out by the 

question to English judgments than there 
would be to examine the private international law, say of 
France, where the obligation resulted from a contract made in 
France. An obligation, once recognized by English law, must 
pe enforced irrespectively of the substantive rules of law obtain- 

creation. Inthe second place, there is 
little difficulty in prescribing the deKiTli^^le to the 
defendant, for if the ground of his liability is an obligation, 
then any fact which disproves the existence of an obligation 
may be pleaded in bar. ° 

of doinesdc English law that a plaintiff who has 

“S W, m England against a defendant is barred 
judgment again on the original cause of action. The orip-inal 

ZZl dl the judgment-»^„i, 
It would be vexatious to subject the defendant 

to another action for the purpose of obtaining the same result.^ 

^ (1844), 13 M.& w. 494^504. 
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It has been held, however, in a series of authorities, that this is 
not so in the case of foreign judgments.^ Such a judgment does 
not, in the view of English law, occasion a merger of the 
original cause of action, and therefore the plaintiff has his 
option, either to resort to the original ground of action or to 
sue on the judgment recovered,^ provided, of course, that the 
judgment has not been satisfied.^ There is little justification 
for thus differentiating between English and foreign judg¬ 
ments.^ The reasons upon which the doctrine is founded 
are obscure and evasive, and the principal consideration that 
would appear to have influenced the courts, namely, that a 
foreign judgment is only evidence of the debt due from the 
defendant,^ was forcibly demolished by the majority of the 
court in the later case of Godard v. Grayd^ The most plausible 
justification for non-merger, perhaps, is that a plaintiff suing 
in England on a foreign as distinct from a domestic judgment 
possesses no higher remedy than he possessed before the foreign 
action. The effect of judgment in English proceedings is that 
‘the cause of action is changed into matter of record, which is 
of a higher nature, and the inferior remedy is merged in the 
higher'but the view which English law takes of a foreign 
judgment is that it creates merely a simple contract debt 
between the parties. The doctrine of non-merger has, however, 
been too often repeated by judges to justify any prospect of its 
abandonment. 

! ^ foreign arbitral award is on the same footing as a foreign Foreign 
judgnientin^^ an action to recover the sum^J^^^^^ 
awarded may be brought in England. The essentials of success 
are proof that the parties submitted to arbitration, that the 
arbitration was conducted in accordance with the submission, 
and that the award is valid by the law of the country in which 
it has 

^ HaiiY. Odifer ii East 118; Smithy, Nicolls (1839), 5 Bing. (N.C.) 
208; Bank of Australasia v. Harding (1850), 9 C.B. 661; Bank of Australasia 

V. (1851), 16 Q.B. 717. 
^ Per Tindal C.J., Smith v. Nicolls^ supra, oX p. 221. 
3 BarberY, Lamb {i%6o), 8 C.B. (N.S.) 95. 

See Piggott, Foreign Judgments, part i, p. 15; Read, Recognition and Enforce- 

fhent of Foreign Judgments, 116—21. 
5 fox txQXSifit, Hall Y. Odber, supra, per'Bsf&y ]. 
6 (1870), L.R. 6 Q.B. 139, 149-50. 
7 KingY. Hoare 13 M. & W. 494, 504, Parke B. 
® Norske Atlas Insurance Co. Ltd. v. London General Insurance Co. Ltd. (1927), 

43 T.L.R. 541. This right of action is not afFected by the statute^ right to enforce 
certain foreign arbitral awards; Arbitration Act, 19 5 o, s. 40 {a); infra, pp. 63 8-40. 
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II. DIRECT ENFORCEMENT OF FOREIGN 

JUDGMENTS IN ENGLAND 

^ ^ judgment, though 
forSn creating an obligation that is actionable in England, cannot be 

nitiK by the institution of fresh legal proceed- 
enforceabie IS ^subject to important Statutory exceptions introducer! 
in England byi|hOudgments.^Eite^ 18 hTr'the “MmmliFatl^n 

of Justice Act 1920, Part II; and The Foreign Judgments 
(Reciprocal Enforcement) Act, 1933.' We will deal with these 
statutes separately. 

I. JUDGMENTS EXTENSION ACT, l868 

;i„. ®“'’n P”'”' °fof pri™«e inter- 
Scottish law, are foreign countries, and before 1868 a olaintiff 

juTgJent^^ obtained judgment in either of these countries and 
who desired to enforce it against the defendant in England was 
m no better position than if he had obtained his judgment in 
some country which did not form part of the United Kingdom. 
His only course was to bring a fresh action in England^ The 
Act of 1868 was therefore passed with the object of rendering 
judgments obtained m the Superior Courts of England Scot 

UntS P’" 

cflfect in . r j.v ^ and the_ Court of Session in Scotland. Each 
England courts keeps a register, in which a certificate affirming 

hat a judgment has been obtained in either of the other two 

judgment is Vaendcd’ by regisS- 
\y /be country where enforcement is desired a Lrtificate 
ssued by the adjudicating court. The Act provides that: 

‘[The certificate] shall from the date of such registration be of the 
same force and effect, and all proceedings shall and ma^e had and 

n on such certificate, as if the judgment of which it is a certificate 

so ob^ined ... in the court in which iH: 
egistered, and all the reasonable costs and charges attendant upon 

./sw” 33 a™= 

no taigcr be regiiteredlfESnd die toif 
pe/e C., [,,e+] , K.B. a.4iWJ? “ff| 

lUSrrXpX" '• [“4) 
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the obtaining and registering such certificate shall be recovered in like 
manner as if the same were part of the original judgment.’^ 

The effect of the Act is restricted in this sense, that the only oniy 
type of judgment of which a certificate may be registered is 
one for ‘any debt, damages or costs’.^ The judgment which it is extendible 
sought to extend must be one which decrees the payment of a 
sum of money. Thus judgments in probate and divorce suits 
or for the recovery of land, and decrees of courts of Equity, 
are outside the statutory provisions.^ 

The Act also restricted the power of the English court over Jurisdic- 

an extended judgment to its execution,-* with the result that its f^^tedto* 
extension did not enable the creditor either to obtain a judg- execution 
ment summons^ or to start bankruptcy proceedings^ against 
the debtor. These two restrictions, however, have now been 
abolished.7 

An Irish or a Scottish judgment which has been extended original 
to England cannot be impeached upon its merits in an English 
court. The sole course open to a defendant who desires to peachabie 
challenge the validity of the original judgment is to take the ” 
appropriate proceedings in the country where the judgment 

was given.® 
The statute is confined to the superior courts of the three judgm^ts 

countries, but the Inferior Courts Judgments Extension Act, 
1882,® has made the same procedure applicable to the judg- extendible 
ments of inferior courts, such as the County Court in England 

or the Sheriff’s Court in Scotland. 
Other statutes provide for the reciprocal enforcement of Bankruptcy 

orders made in bankruptcy*° and in the course of winding up “inking. 

a company.** up orders 

2. ADMINISTRATION OF JUSTICE ACT, 1920*^ 

This Act, which was passed upon the recommendation 
of the Imperial Conference of 1911, makes provision for the 

* S. I. Unless the registration is effected within twelve months after the judg¬ 

ment, leave must be obtained from the court in which registration is sought. 

^ S. I. ' ■ 
^ V. (1871), 9 Maeph. (Ct. of Sess.) 510J 5*3> 

President Inglis. . 
* Including equitable execution by the appointment of a receiver, Thompson v. 

Gill, [1903] I K.B. 760. S. 4. ? Inre Watson, [1893] i Q.B. 21. 

* In re a Bankruptcy Notice, 
^ Administration of Justice Act, 1956, s. 40 (<7). 
8 See V. (1869), Ir.R. 4 C.L. 243. 
« 45 & 46 Viet., c. 31. Bankruptcy Act, 1914, s. 121. 

** Companies Act, i948> s. 276. lo & i j Geo. V, c. 81. 
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enforcement within the United Kingdom of judgments ob 
tained in a superior court of any part of the British dominions' 
including any territory which is under Her Majesty’s protec- 
don or mandate. ^ 

^ obtained a judgment in one of these 
Common- countHes or territories may within twelve months apply for 

’"■''“d or to 
ia England v-rOurt oi ocssion in Scotland, whereupon the court may 

if in all the circumstances of the case they think it is just and 
convenient that the judgment should be enforced in the United 
Kingdom, order the judgment to be registered^ Thus, refostra- 

a°!^ T u IS under the Judgments Extension 
Act, 1868, but lies wholly within the discretion of the court 

A judgment cannot be registered unless it is one under 
which a sum of money is made payable.3 Nor is registration 

allowed allowed if: t, wii 

(a) the original court acted without jurisdiction; 
(b) the judgment debtor did not voluntarily submit to the jurisdiction 

of the adjudicating court, unless he was carrying on business or was 
ordinarily resident within that jurisdiction; 

(r) the judgment debtor was not served and did not appear in the 
onginal proceedings; 

(d) the judgment was obtained by fraud; 
(e) an appeal is pending; 

(f) the original cause of action was one which, for reasons of public 
policy or for some other similar reason, could not have been enter¬ 
tained in England.4 

fSst‘rf f Hdgment registered under the Act is of the same force 

T followed by the same proceedings, as 
A ^ obtained in the registering courtA 
A plaintiff IS in no way deprived of his right to sue at common 
law upon the obligation created by a foreign judgment,^ but 

not^emWe"? t t ^^der the Act he is 
beL refleV" ^^1 registration has 
be^ refused or unless the court otherwise orders 7 

render a judgment registrable 
Bentsmust wipin the United Kingdom unless its provisions have been 

O'^der in Council ,o the Z tuch the 
of English i o 
judgments j ^ , , 8.9(1). ' 35.12. “ S. o foV 

(i). ' ^ Administration of Justice Act, 1956, s. 40 

7 Gotd Corporation v. Clark, [1938] 2 K.B. 241, 252. 

EiFect of 
registra- 

Reciprocal 
arrange¬ 

ments must 
be made for 
registration 

of English 
judgments 
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judgment has been obtained. Reciprocity is essential. When 
reciprocal provisions have been made by a colony for the 
enforcement of English, Scottish and Irish judgments, an 
Order in Council may be made extending the Act to the colony 
in question.I The Act has already been extended to a large 
number of Dominions, colonies and mandated territories, 
including Jamaica, Kenya, the Federated Malay States, New 
Zealand, New South Wales, Queensland, South Australia, 
Western Australia, Victoria and Tasmania.^ 

3. FOREIGN JUDGMENTS (RECIPROCAL ENFORCEMENT) ACT, 1933^ 

The policy of facilitating the direct enforcement of foreign judgments 
judgments in England has received a further impulse from “ 
the Foreign Judgments (Reciprocal Enforcement) Act, 1933, British 

which applies the principle of registration, not only to Her 
Majesty’s dominions, but also to foreign countries. In the subject to 

words of Greer L.J.: 
reciprocal 
treatment 

‘It was fully appreciated by those who thought about foreign judg¬ 
ments, that British judgments were never enforced as of right in foreign 
countries, and that was believed, and rightly believed, to operate as an 
injustice to this country. Whereas we enforced foreign judgments by 
means of action in this country, foreign countries refused to enforce the 
judgments obtained in this country, and it was to deal with that situa¬ 
tion that the Act of 1933 was passed, but incidentally it also dealt with 

Dominion judgments.’^ 

The provisions made by the Act for the registration of foreign 
judgments in England may be extended by Order in Council 
to any country which is prepared to afford substantial reci¬ 
procity of treatment to judgments obtained in the United 
Kingdom.5 It is undesirable that there should be two systems 
of registration, one for the British Commonwealth, the other 
for countries outside the Commonwealth, and therefore a policy 
of the gradual supersession of the 192.0 Act has been adopted. 
With this object in view power is given to render the 1933 Act 
applicable by Order in Council to British dominions, protec¬ 
torates and mandated territories, and it is provided that the 

* For a complete list see the Statutory Rules and Orders from 1922 onwards. 

3 2^ (jCO. Vy C. 13* 

^ ITukojs ConsoltdaUd Gold Corporaiioft v. Cltirki [193^^ ^ K.B. 241, 253* 
S.R. &0. (1933), No. 1073. 
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Administration of Justice Act, 1920, shall cease to apply to anv 
part of Her Majesty’s dominions in relation to which Lch 
Order has been maded Orders to this effect have been maS 
for Pakistan,2 India3 and the Australian Capital Territory 4 

French and Two conventioHs made in iQ^zL’have extendpH • • 

oi the Act .0 French and judg^ms.1 Th^Tp^S 
now that judgments of the superior courts in civil and • i 

„ 3hal, be nrotuaUp^ recognised and 

adjudicating court followed rules for the 
choice of law different from those that would have been fol- 
lovred in the country where enforcement is sought 

to lh?chTh“f“r' “ P-^°“'4ings in a foreign country 
of registra- Act has bccn extended may apply to the Hij^ 

U ^ within six years^ for regitration of the fod|- 
ment in England, provided that the judgment was delihred 

that country, and proS 
foat It finally and conclusively adjudged a sum of rnonev to 
be payable to the applicant, other than a sum in respect of 
taxes or in respect of a fine or other penalty^ A SSnt 

however, is to be deemed final and conclusive,Ltwithstandin; 

subie^”t be pending against it or that it may still be 

h=iar i*erSr„1“f^ The Ac. dii^rfw 
ne earlier Act of ipo in that no discretion is left to the Hi^h 

Court. It is expressly provided that: ^ 

‘On any such application the court shall, subject to oroof of t-hra 
prcidonsw .^is 

however, certain circumstances in which on the 

."'e„forrabIe.'’4rr7girt':ont:: t' s77S^ 
circumstances m which it may be set aside 

' s. 7. 
^ S. 9 (1958), No. 425- I c- 9 J'958), No. 141. 

sees/, 
^ S. 2. 

] (3)- it is provided by s c tbat nn o t ^ 
registration the court mav do <?o nr a • to set aside 
appeal is pending or that the defendan ^ if satisfied that an 
an example where such, an annli’ t' ^^^^ded and intends to appeal; see, for 

.939), c ,s,j/m A“ 
pendms „ a b,, to regi.Mdoo, w/o., p!7,| 'h*' ‘PP"! h 
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Registration must be set aside: 

(i) if the judgment is not one to which the Act applies; 
(ii) if the foreign court acted without jurisdiction; 

(iii) if the judgment debtor, being the defendant in the original pro¬ 
ceedings, did not (despite service of process in accordance with the 
foreign law) receive notice of the proceedings in sufficient time 
to enable him to defend them and did not appear; 

(iv) if the judgment was obtained by fraud 
(v) if the enforcement of the judgment would be contrary to public 

policy in England; 
(vi) if the rights under the judgment are not vested in the applicant.^ 

Registration may he set aside if the registering court is when 
satisfied that the matter adjudicated upon had already been the 
subject of a final and conclusive judgment by a court having aside 

jurisdiction in, that matter.3 
The rules by which the Act specifies the circumstances in Cases in 

which a foreign court shall be deemed to have had jurisdiction 
vary according as the original action was in personam or in rem. court 

In the case of a judgment given in an action in personam the 
original court is deemed to have had jurisdiction in the follow- diction 

^ inR circumstances: jurisdic- 
f ^ tion over 

(i) If the judgment debtor, being defendant in the original court, actions 
submitted to the jurisdiction by voluntarily appearing in the pro- 
ceedings otherwise than for the purpose of contesting the jurisdic¬ 
tion or of protecting, or obtaining the release of, property seized 

or threatened with seizure, in the proceedings. 
(ii) If the judgment debtor was plaintiff in the original action. 

(iii) If the judgment debtor, being defendant, had previously agreed to 
submit to the jurisdiction. 

(iv) If the judgment debtor, being defendant, was, at the time of the 
institution of the proceedings, resident in the foreign country, or, 
being a corporation, had its principal place of business in that 

country. 
(v) If the judgment debtor, being defendant, had an office or place 

of business in the foreign country and the original action was 
brought in respect of a transaction effected through or at that office 

or place."*- 

It is expressly enacted that the expression 'action in personam 
shall riot include any matrimonial cause, or any proceedings 

* When an application is made on this ground, the same rules apply as apply 
where the defence of fraud is raised to an action on a foreign judgment [infia^ 
p. 672), Syaly. Heyward, [1948] 2 K.B. 443. 

" S.4(i)(^). 3 S.4 (i) (^)‘ 

When 
registration 
must be set 
aside 

“ S. 4 (2) {a). 
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Jurisdic¬ 
tion over 

action 
in rem 

Eifect of 
registration 

Judgment 
capable of 

registration 
unenforce¬ 

able by 
action 

connected with matrimonial matters, the administration of the 
estates of deceased persons, bankruptcy, winding up of com¬ 
panies, lunacy or the guardianship of infants.' 

The original court is deemed to have had jurisdiction over 
an action in^ rem if the subject-matter of the action, whether 
movable or immovable, was situated in the foreign country at 
the time of the proceedings.^ 

A judgment registered under the Act is, for the purposes of 
execution, of the same force and effect and subject to the same 
control as if it had originally been given in the registering 
court. 3 ° ° 

An innovation of outstanding importance is the enactment 
that : 

‘No proceedings for the payment of a sum payable under a foreign 
judgment, being a judgment to which this Part of this Act applies 
other than proceedings by way of registration of the judgment, shall be 
entertained by any court in the United Kingdom.’4 

This clearly means that no action can be brought on a judg¬ 
ment that is registrable, but does it also prevent the plmntiff 
froin suing on the original cause of action.? Since the section 
speaks only of the sum payable ‘under a foreign judgment’ it 
presumably does not affect the recovery of the sum payable 
under the original contract or other transaction. If this is the 
true position, it is unfortunate.^ 

4. ARBITRAL AWARDS 

^^forccmcnt of foreign arbitral 
awards by the Arbitration Act, 1950, which consolidates the 
Arbitration ActsTT^TpToTTpJir-rhe background of this 
provision is afforded by a protocol of 1923 and a convention of 
1927 both of which were signed by Great Britain at Geneva, 
ike former deals with the international validity of arbitration 
agreements, the latter with the enforcement in one country 
oi arbitral awards made in another. 

^ protocol, which forms the First Schedule of the Act of 
1923 provides that an agreement to submit contractual dis- 

putes to arbitration, made by parties who are subject to the 
juris^diction of different signatory States, shall be recognized as 

«• T signatory State, even though the arbitration is to 
take place in a country to whose jurisdiction none of the parties 

3s.z(2): 
d S. II (2). 
4S.6. 

^ s.4^2) (i). 
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is subjects If one of the parties commences legal proceedings, 
instead of proceeding to arbitration, the court, on the appli¬ 
cation of the other party, must stay the proceedings, unless 
satisfied that the agreement for arbitration has become inopera¬ 
tive and cannot proceed or that there is not in fact any dispute 
falling within the scope of the arbitration agreement.^ 

In order to implement the convention of 1927? the Act next Certain 
provides that a foreign award, as therein defined, shall be en- 
forceable in England either by action or, with the leave of the 
High Court, in the same manner as a judgment is enforced.^ 
Further, the award is to be treated as binding for all purposes 
on the persons between whom it was made, who are to be 
entitled to rely upon it by way of defence, set-off or otherwise 
in any legal proceedings in England.'*- 

A ‘foreign award’ means one which is 

(i) made in pursuance of an agreement for arbitration which is valid 

according to the law by which it is governed, and 
(ii) made between persons subject to the jurisdiction of signatory 

States to the 1927 Convention, and 
(iii) made in a territory to which the convention has been extended by 

Order in Council.® 

An award, however, is not to be enforceable unless it satis- 

fies certain conditions. It must have 

{a) been made in pursuance of an agreement for arbitration valid by the 

law by which it was governed; 
{h) been made by the tribunal provided for in the agreement; 
(c) been made in conformity with the procedural rules obtaining in 

the country where the arbitration was held; 
{d) become final in the country in which it was made;* 
{e) been in respect of a matter which may lawfully be referred to 

arbitration under English law; 

and its enforcement must not be contrary to the public policy or 

the law of England.^ 
An award is not deemed final if proceedings tor testing its 

validity are pending in the country in which it was made. 
Moreover, an award is not to be enforceable if it does not deal 

I Arbitration Act, 1950, First Schedule, para. I. 

* Arbitration Act, 1950, s. 4 (2). . „-i A / \ 
3 Ibid.s.36 (i). . / Ibid. s. 36 (2). 
3 Ibid. s. 35. It has been extended to some fifty territories. _ 
* Union Nationale des Co-operatives Agricoles de Cereales v. Robert Catterall 

y Go. L/i., [1959] 2 Q-B. 44- 

2 Arbitration Act, 195°, s. 37 (i). ® Ibid. s. 39. 
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with all the questions referred to the arbitration or exceeds the 
scope of the arbitration agreement, or if the party against whom 
enforcement is sought was not given sufficient notice of the 
arbitration proceedings or was under some legal incapacity and 
was not properly represented. ^ ^ / lu 

III^CTIONABILITY OF FOREIGN JUDGMENTS 

We must now leave the exceptional cases in which statutes 
haw enabled foreign judgments to be made directly effective 
m England, and must consider the principles upon which the 
successful litigant may take advantage of a foreign iudement 
to which no statute is applicable. A foreign judgment creditor 
has an alternabve. He may either sue upon the obligation 
created by the judgment, or he may plead the judgment as res 
judicata m any proceedings which raise the same issue. It is to 
this^extent that a foreign judgmentmay be described as effective 
in England We inust first consider the general requirements 
upon winch this effectiveness depends. 

I. PREREQUISITES OF ACTIONABILITY 

A, Competence of the foreign court^ 

couS , 7^^ overriding essential for the effectiveness of 
• ^7-'^ foreign judgrnent in England is that the adjudicating court 

'"ITZ A f international sense over the 
defendant • ^ ^reign court may give a judgment which, accord- 

ng to the system of law under which it sits, is conclusively 

suS'af Jit,",'. f p 1"?' circumstances are 
such as in th^e eyes of English law justify the court in havine 

Xedo^ ffi?-'""r ^dgment does not create a caus? 
„ 7 n ^ ' ^^^^tionable in England. In Sirdar Gurdyal Sinrk 

She Rajah of Fandkote,'^ for instance: ^ 

bv him f H^g^ents in two actions brought 

ffie veaTSeTh^ FaridLe 
founded on 7b. ^g^'n. An action 
the court at brought against the appellant in 
forefThis action was there- 

independent jurisdiffiom^'"'’ ^ State with 

^ Arbitration Act, loco, s. (2) 
^ [1894] A.C. 670.^^ ^ 

^ See 2 /. ^ C.L,Q, 510 et seqc 
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It was held by the Privy Council that the action brought at 
Lahore musFIiltTToFtEe^a^ court had no jurisdiction 
on any recognized principle oFmternationi^ — 
who had left the territory and who was the domiciled subject of 

^ another State. 
The requirement is that the foreign court should have been Lnsyc- 

a court of competent jurisdiction in the international sense, ^ 
i.e. according to the principles of private international law as aationai 
understood in England. In other words, the inquiry with which 
we are now concerned is whether, in the view of English law, 
the foreign court was entitled to summon the defendant and 
subject him to judgment.^ We must now deal separately with 
judgments in pers^nam^ndi judgments^i;^ 

{adjudgments in personam. 

Since a foreign judgment is actionable only because it im- Suggested 
poses an obligation upon the defendant, it follows that any fact 
which negatives the existence of that obligation is a bar to the submission 
action. One of the negativing facts must necessarily be that the 
defendant owes no duty to obey the command of the tribunal 
which has purported to create the obligation. There must be 
a correlation between the legal obligation of the defendant and 
the right of the tribunal to issue its command. The circum¬ 
stances in which an English court may assume power to 
determine a claim in personam are well settled, and it is legiti¬ 
mate to infer that the criterion by which the competence of an 
English court is tested must also be adopted when the^ inquiry 
relates to the competence of a foreign court. Personal jurisdic¬ 
tion in this country depends upon the right of a court to sum¬ 
mon the defendant. Apart from special powers conferred by 
statute^ it is obvious that, since the right to summon depends 
upon the power to summon, jurisdiction is in general exer¬ 
cisable only against those persons who are present in England.^ 
If the defendant is absent from a country and has no place of 
business there, then, whether he be a citizen or an alien, he 
would appear to be immune from the jurisdiction, unless he 
has voluntarily submitted to the decision of the court.These 

1 Pemberton v. HugJies, [1899] i Ch. 781, 790 et seqq.; Sahesen v. Adminis¬ 
trator of Austrian Property, 

2 pp. 111 et seqq. ^ ^ _ 
^ Employers^ Liability Assurance Corporation Y» SedgwickColIins ^Qo,,\i<^zjI 

A.C. 95, II4- 
V. J^3r)?/(9r, [1915] 2 K.B. 580, 589, 

' ■ T t ■ 825106 
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considerations would seem to show that jurisdiction depends 
either upon presence in a country at the time of the suit fwith 
which may be classed the possession of a place of business 
there), or upon submission. It is instructive in this connexion 
to notice that the Administration of Justice Act, 1920 in 
^tting up the system of extended judgments for the British 
Empire,' provides as follows: 

‘No judgment shall be ordered to be registered under this section 
If the judgment debtor, being a person who was neither carrying on 
business nor ordinarily resident within the jurisdiction of the orijnal 
court, did not voluntarily appear or otherwise submit or agree to 
submit to the jurisdiction of that court.’^ ° 

The more explicit provisions of the Foreign Judgments TEn- 
orcement) Act, 1933, as we have seen, also clearly base juris- 

diction upon submission or presence 3 

JSif. criterion, then, of jurisdiction in the international sense 
tionaseither presence in, or voluntary submission to. the foreio-n 

stated by JurisdlCtlOnT^ ---• ° 

judges (}).yPr^nce of defendant in the foreign country at the time of the 
(i) Presence ^^tton. Juris^Bnis biicd Upon the principle of territorial 

forum dominion. All Persons who happen to be within a territorial 
fbT'lcT obedience to its sovereign power—obedience, 
that IS to say, to the jurisdiction of its courts and in certain 

its laws. This duty of obedience results from mere 
which th ^ territory, and therefore the length of time for 

continues is immaterial.4 Thus in Carrick 

him Englishman appeared to a writ which was served upon 

^ ^ ®bort visit to that country. He left 

the nroceedino-r^ entering an appearance and took no further part in 

held that desr^te Z a judgment against him. It was 

lay against hL in\htStr7 judgment 

the view that casual 
mrisdSor Wh"" ^f"^.'’osidence, is not a desirable basis of 
and the rancp ^”®tance, both parties are foreigners 
abroad and K" icn is based entirely upon facts occurring 
fendantThouTd {? it is strange that the dl 
tendant should be bound by the decision of a court in whose 

^ Supra, p. 637. 
1 K.B. 30a. 309; 
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jurisdiction he may by chance have been temporarily present. 
"The court is not a convenient one for either of the parties, nor 
is it in a favourable position to deal intelligently either with the 
facts or with the law.'^ In such a case, however, the court would 
have no hesitation at the instance of the defendant in staying 
the action as being vexatious.^ 

In the case of an artificial person, such as a corporation, Presence of 

residence for the purpose of jurisdiction exists only if, at the 
time of the commencement of the foreign action, substantial 
business is being carried on at some definite and more or less 
permanent place in the country of trial.^ In Littauer Glove . 
Corporation(^]F, JV, Millington Ijd.—--V"— 

A director of the defendants, an English company having no place of 

business in the United States, was staying at an hotel in New York and 

was making occasional use of an office belonging to an important 

customer of the defendants. A writ was served upon him in this office 

in his capacity as director of the defendant company, but he entered no 

appearance and took no steps in the proceedings and on the following 

day he sailed for England. Judgment by default was given against the 

company by the Supreme Court of the State of New York. 

I It was held that an action brought in England on this judg- 
I ment could not succeed. The plaintiiFs argued that the defen- 
^ dant company was present in New York in the person of the 

director, but Salter J. held that the company was not in any 
true sense of the^rm carrying on business in that State. If it 
was resident at the office of the customer it must also have been 
resident at any place where the director happened to do business. 
J (ii^ Submission of defendant to the foreign court. It is perfectly (H) Syb- 
clear thaFIFapem^^ and unsuccessfully submits his 
case as plaintiff to the decision of a foreign tribunal, he cannot 
afterwards, if sued upon the judgment in England, aver that^^J^j^^ 
he was not subject to the jurisdiction of that tribunal.^ ^ ^ foreign 

What may be regarded as a particular example of submission 
arises where the defendant has previously contracted to submit JLbmit 

^ 23 Ill, L.Rev. 427, cited in Read, Recognition and Enforcement of Foreign 
JudgmentSj^. 1^0. 

^ Logan v. Bank of Scotlandffio. 2), [19^^] ^ ^4^> 152* 
3 X^iitauer Glove Corporation v. F. W. Millington Ltd^6. 

The English law on the subject is undeveloped, see Read, op. cit., pp. 177-86. 

Compare supra, pp. 200-1, where the analogous case of service on a foreign cor¬ 

poration in England is considered. 
^ Schibsby v. Westenholz (1870), L.R. 6 Q.B., at p. 161; NoveUi v. Rossi 

(1831), 2 B. & Ad. 757. 
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himself to the foreign jurisdiction,^ as, for instance, in Feyerick 

V. Hubbard,'^ where a domiciled British subject resident in 
London agreed to sell his patent rights to a Belgian, the con¬ 
tract of sale containing a provision that all disputes should 
be submitted to the jurisdiction of the Belgian courts. A less 

[ explicit agreement was held to be sufficient in Copird^^damson,^ 
f.where the facts were as follows: ’ 

I > A domiciled Englishman, resident in England, took shares in a French 
" company whose articles of association provided that all disputes which 

might arise during liquidation should be submitted to the jurisdic¬ 
tion of a French court, and that process should be served at a domicil 
to be elected for a shareholder should he fail to elect one himself. Upon 

the company going into liquidation the French court gave judgment by 
default against the Englishman for the amount not paid up on his 
shares. To an action brought upon this judgment in England the 
defendant pleaded that he was not resident or domiciled in France 
before judgment, nor was he served with process, nor did he appear, 

nor had he any knowledge of the proceedings or opportunity to defend 
himself. 

The plea failed. It was held that the articles constituted a con¬ 
tract on the part of every shareholder that he should be bound 
hy a. judgment so obtained. ‘It appears to me’, said Lord 
.gairns, ‘that to all intents and purposes it is as if there had been 
an actual and absolute agreement by the defendant.’ 

^'’asTe^- question that remains, however, is whether appearance 
^*dant^ defendant in the foreign action will in all cases constitute 

foreign Sufficient submission to the jurisdiction of the court. The test 
action q£ jyg jg whether the appearance is voluntary, for a person 

who is not present in the country where a court sits, but who 
instructs counsel to appear,^ cannot be said to have submitted 
to the jurisdiction unless his intervention in the proceedings 
has been free from constraint. There is obviously a case of sub- 
missiori where the defendant has entered an appearance, fought 
the action on its merits, and so taken his chance of obtaining 
a judgment in his own favour.^ 

' Emanuel Y. Symon, supra; Copin v. Adamson (1874), L.R. g Ex. W, lU. 

(1902), 71 L.J.K.B. 509. Cp. Hart Son Ltd. v. Furness, Withy & Co. 

f . (1904), 37 N.S.R. 74 (a case in Nova Scotia cited by Read, op. cit., p. 171), 
where a bill of lading provided that ‘any claim or dispute, arising on this bill of 
lading’ shall be determined according to English law in England'. 

t O 9 345; (1875). L.R. r Ex.D. 17; Vallie v. Dumergue 
(1849), 4Exch. 290. /> 6 

3 K ^^4^ 2 Camp. 502; Guiard v. De Clermont, [1914] 
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The case, however, that causes difficulty is where a defendant Protest 
enters an appearance with the sole object of protesting the juris- jurisdiction 

diction of the foreign court. If he should happen to possess to save 

property in the foreign country, the question whether such an 
appearance is to be regarded as voluntary is a matter of great 
moment. He is, indeed, faced with an awkward dilemma. 

If he takes no part in the proceedings, a judgment obtained 
against him by default will be satisfied by the seizure of his 
foreign property, though, owing to the absence of submission, 
his English property will be immune. If, on the other hand, he 
appears in the proceedings, but only in protest of the juris¬ 
diction, and fails, then if an appearance of such a qualified 
nature constitutes submission, the ultimate enforcement of the 
judgment may lead to the seizure of his English property. 
Having failed to convince the foreign court that the action 
should not be entertained he will have rendered liable property 
which, had he done nothing, would have been immune. On 
principle it would seem that appearance limited to a protest 
against the foreign jurisdiction cannot reasonably be described 
as voluntary, but in what may be called the property cases the 

older decisions have made a distinction. 

If the property has already been seized by the foreign court, an 
appearance in protest of the jurisdiction is not voluntary. On the other 
hand, if the defendant has entered an appearance merely to save property 
that will be liable to seizure should judgment be given against him by 

the foreign court, his appearance is treated as voluntary. ^ 

This distinction is illusory, for the property, even though not 
seized before the trial of the action, will inevitably be seized m 
due process of law if the defendant remains quiescent and 
allows judgment to go against him by default. The argument, 
however, that seems to have weighed with the courts is that 11 
he does something which he need not do, i.e. if he intervenes 
to save property that is in no immediate danger, he commity a 
voluntary act and must take the consequences. Far from being 

rewarded, foresight is to be penaliz^. ' , , 
In the troublesome case oi Harri^Taylor,^ where there was Prows^t _ 

no question of property to be saved, it tEis gratuitous jurisdiction 

meddling in proceedings that might safely have been ignored wto no 

' De Cosse Brissac Rathbone (1861), 6 H. & N. Voinety. Barrett 
f 188 0. ■; L.T. Q.B. 30, 41, when the Court of Appeal differed from the view ot saved 

Wills J. in the court below, 54 L.J. Q.B. 521; Gtiiardr. De Clermont, [1914] 
3 K.B. 145; Gaboriauv. Maxwell & Co. (1908), Tbe Times newspaper, 12 Dec. 

^ [1915] 2 K.B. 580. 
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folTows^- discomfiture of the defendant. The facts were as 

The plaintiff sued the defendant in the Isle of Man. The defen¬ 

dant was neither domiciled nor resident in the island, and therefore bv 
the leave of the court he was served with a writ out of the Manx iuri/ 
diction He appeared ‘conditionally’ through counsel, who applied to 

have the proceedings stopped on the grounds {a) that the rules of the 

Manx High Court did not authorize service out of the jurisdiction- 
[b) that no cause of action existed within the jurisdiction; and (c) that 
he was not domiciled in the Isle of Man. Upon the dismissal of this 
application, the defendant took no further part in the action, but he was 
ultimately adjudged to pay ^8oo and costs. The present action was 
brought in England on that judgment. 

It was held that the defendant’s application to the Manx court 
was a submission to its jurisdiction. Buckley I.. I. expressed 
his view m these words: ^ expressed 

When the defendant was served with the process, he had the alter¬ 

native of doing nothing. He was not subject to the jurisdiction of the 
court, and if he had done nothing, although the court might have given 

could not have been enfmced 

rnZ R property within the jurisdiction of the 
ourt. But the defendant was not content to do nothing; he did some¬ 

thing which he was not obliged to do. . . .Hewenttothfcourtandcon- 
tended that the court had no jurisdiction over him. The court, however 
decided against this contention and held that the defendant was amen- 

bv th^ ^ voluntary appearance 

2-^' the same conclusion in Boissiire v. 

'T. ^hat case the defen- 
f f withdrawing from the French action after his 

artnip the ^ pfotest against the jurisdiction, had proceeded to 

fn^the ^of and had, indeed, been successful 
m the court of first mstance.3 

[^9^5] 2 K«B. 58o»atpp. 587- 
" (i889)> 6 TX.R. 85. ^ ^ 

nnt 1 , - . 

merce « Honfl^e^r i Tribunal of Corn- 
diction bS^'fi^yf apnst the defendant on the question of juris- 

given in favour ofthe A J^A Cassation at Paris set aside the judgment 
lIuL fbfrfrrtfertri? Court of Appeal at 
the iurisdiction but- ct" A r done in each trial, objected to 
overiu ed Sm “ t ± his ;bjection be 
overruled. Judgment was against him on both points. 
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Despite these decisions, however, it can be said with some Prot^^t 
assurance that to protest is not necessarily to submit. The tide jurisdiction 
is setting in the opposite direction.i_In the converse case, where 
the question is whether a non-resident has submitted to the 
English court, the judges have refused to regard an appearance 
as voluntary where all that the defendant has done has been to 
deny his amenability to the jurisdiction. Thus, Lord Merivale 
in Tallack v. TallacB repudiated the suggestion that an appear¬ 
ance, ‘qualified by a distinct and reasoned denial of the exis¬ 
tence of jurisdiction, could with any propriety be regarded as 
a submission to the exercise of the jurisdiction so denied’. In 
the later case of In re Dullesthe Court of Appeal confirmed 
this view and again held that to object to the international 
competence of the court is not in itself a submission to the juris¬ 

diction. In the words of Denning L.J.: 

‘I cannot see how anyone can fairly say that a man has voluntarily 
submitted to the jurisdiction of a court where he has all the tirne been 
vigorously protesting that it has no jurisdiction. If he does nothing and 
lets judgment go against him in default of appearance, he clearly' does 

not submit to the jurisdiction. What difference in principle does it make 

if he does not merely do nothing, but actually goes to the court and pro¬ 
tests that it has no jurisdiction? I can see no distinction at all. ^ 

The Master of the Rolls and Denning L.J. also agreed that 
Harris v. Taj/or is not an authority upon the general concept of 
submission. It must be limited to its precise facts. In that case, 
the defendant had unsuccessfully contended that the Manx 
court was not justified by its own procedural rules in assuming 
jurisdiction over him by allowing service of the writ outside 
the Isle of Man. Thus the question of jurisdiction had on the 

facts become res judicata between the parties.5 j r j 
A foreign judgment that is given against an absent c^tenaant 

in default of his appearance is clearly not actionable in England, 
but is this so if he later moves to have the default judgment 
set aside and is unsuccessful The question has not come 
before the English courts, but in two Canadian cases it was 

For instance, the Foreign Judgments (Reciprocal Enforcement) Act dis¬ 

allows the registration of a judgment if the defendant s ^ 
protesting the jurisdiction or to protecting property seized or threatened with 

seizure; p. 637. 

ar^riCh^sIz. “ Ibid., at p. 850. 
5 Ibfd.'atpp. 849, 8 51. The Master of the RoUs also suggested that should the 

occasion arise the decision might be overruled by the House of Lords. 
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decided that a voluntary appearance of this nature is not to be 
regarded as a submission to the jurisdiction^ 

sion alone competence or foreign courts is that jurisdiction sufficient to 

in England exists in two case,, 
tion? namely, where the defendant was present in the country of the 

forum, at the time of the action, or where he submitted to the 
jurisdiction. The question now is whether there are anv other 
grounds of competency. In Emanuel v. Symon,^ Buckley L T 
quoting Fry J. in Rousillon v. Rousillon^ said: ^ 

Tn actions in personam there are five cases in which the courts of thig 
country will enforce a foreign judgment: (i) Where the defendant is 
a subject of the foreign country in which the judgment has been ob¬ 
tained; (2j where he was resident in the foreign country when the ac¬ 

tion began; (2) where the defendant in the character of plaintiff has 
selected the forum in which he is afterwards sued;^ (4) where he has 

voluntarily appeared; and (5) where he has contracted to submit him 
self to the forum in which the judgment was obtained.’ 

LioiaUty , by the learned judge are covered by 
aground the two elements of presence and submission. It remains to 

the defendant is a national of the foreign country where the 
ju^dgment has been obtained is sufficient to render^him amen¬ 
able to the jurisdiction of the local courts. There is no English 

contains an actual decision to this effect, but 
the truth of the proposition has been affirmed oI?Uer in several 
cases.s It is also adopted by textbook writers.^ Nevertheless it is 

<i ^99; SsJa/e V. Bank of Ottawa (1920), 

Ci™ ‘“ken in Guiardl.De 
Uletmont, [1914] 3 K.B. 145, but in that case there had been nrocpprli'noa m , 
higher court m which the defendant had taken part P^ceedings in a 

O B Tcc Tisl Schibsby v. Westenholz. (1870), LR 6 

hcirsuet ‘^kich 

L.R Wb \lrit fBing/eSd; Schibsby v. Westenholoo (1870), 

£aL?^sSn [19081 ^h.D. 351. lll\ 

‘k^tke would ‘proSy feel 
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submitted with some confidence that nationality per se is not 
a reason which, on any principle recognized by private inter¬ 
national law, can justify the exercise of jurisdiction. The argu¬ 
ment usually advanced in its favour, namely that ‘a subject is 
bound to obey the commands of his Sovereign, and, therefore, 
the judgments of his sovereign courts^ is no doubt true, but 
as Wolff pointed out it is not the duty of another sovereign to 
aid the enforcement of theobligation.== Indeed the undesirability 
of such a rule becomes abundantly clear when it is remembered 
that it is essentially within the competence of a State to decide 
who are and who are not its nationals. The granting or with¬ 
holding of nationality is sometimes an instrument of political 
policy. Even if this is not the case, the legal tie of nationality 
may have an extremely slender factual basis. If a Romanian 
court were to give judgment in personam against a person who, 
though born in Romania, had left that country in his infancy 
and acquired a domicil in England without taking out letters 
of naturalization, it is difficult to appreciate the justification for 
holding the judgment actionable in England. Again, to make 
allegiance the basis of jurisdiction is scarcely practicable in the 
case of the British Commonwealth. A British subject resident 
in Victoria owes allegiance to the Crown, but that fact alone 
cannot render him liable on a judgment given against him in 
Englahd.3 Finally, there is no question of reciprocal recogni¬ 
tion, for the British nationality of a defendant does not suffice 
to found the jurisdiction of the English court. 

If mere allegiance suffices to give jurisdiction, so also, it is 
might be presumed, does domicil. The connexion between a of^urisdio- 
man and the country in which he is domiciled is generally a tion? 
very real one, but the tie of allegiance may be of the loosest 
description. An ineffective exercise of jurisdiction ought not 
to be tolerated, and it is undeniable that a judgment based on 
domicil is superior on the score of effectiveness to one based 
merely on allegiance. Yet the curious thing is that those writers 
who are content to make political allegiance a ground of juris¬ 
diction deny without hesitation the sufficiency of domicil. 

According to the decisions which have dealt with the matter Lo«uty 

up to the present, it is undoubted that the various circum- action docs 

not confer 

^ Dicey (6th ed.), p. 357. ^ 
2 WolfF, p. 126. He further points out that allegiance is not sufficient even in 

those Continental countries where nationality is the criterion of the personal law. 

3 See the remarks of Scott J. in Dakota Lumber Co, v. Rinderknecht (1905), 

6 Terr, L.R. 210, cited Read, op, cit,, p. 154. 
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stances considered above exhaust the possible cases in which 
foreign court possesses international competence. Thus it is not 
sufficient that the cause of action, as, for instance, a breach of 
contract or the commission of a tort, occurred in the foreign 
country,^ 

‘The English courts will not enforce a German judgment against an 
Englishman for damages for breach of a contract to be performed in 

Germany when the Englishman was not in Germany at the issue of 
process and has not submitted to the German jurisdiction, for the 
Englishman can be sued on the contract in his own courts, which will 
do justice.’^^ * 

Possession Owing to the case of Becquet v. MacCarthy,'^ however it wa« 

° ZTnZ doubtful whether the possession of immovable 

jurisdf:tl1 P™iSicTion.‘ sufficient to found 

In that case an action had been brought in Mauritius by the plaintiff 
tor damage caused by a fire which started on the premises of the defen¬ 
dant, at that time Deputy Paymaster of the Forces. The defendant was 
absent from the island during the action. The local law provided that 
the interests of a resident, who absented himself from the island without 

leaving an attorney upon whom process might be served, should be in 

the keeping of the Procurator-General. This official was not required 
to communicate vvith the absent person. Judgment by default was given 
against the defendant. ® 

To an action brought m England on this judgment the defen¬ 
dant pleaded his absence from the jurisdiction,' but the plea was 
disallowed by the court. Lord Tenterden, though admitting 
that there might be some deficiency in the law of Mauritius 
denied that the practice was so contrary to natural justice as 
to render the judgment void. It is safe to conclude that this 
decision would not be followed now. Lord Selborne in deliver¬ 
ing the judgment of the Privy Council in a later case'* said: 

Of Becquet ^.MacCarthy it was said by great authority in Don v. 
Ltppmann that it had been supposed to go to the verge of the law”; 

ffiifr‘Vr'riT Lordships think correctly) on the ground 
ffiat the defendant held a public office in the very Colony in which he 
was originally sued . He still held that office at the time when he was 
sued; the cause of action arose out of, or was connected with it; and, 

2 War Gurdyal Singh v. Faridkote, [1894] A.C. 670, 684. 

■ “5- 
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though he was in fact temporarily absent, he might, as the holder of 
such an office, be regarded as constructively present in the place where 
his duties required his presence, and therefore amenable to the colonial 

jurisdiction.’ 

Whatever truth there may be in this explanation, it has now Smanuei v. 
been decided by the Court of Appeal that neither the fact of 
possessing property in a foreign country nor the fact of making 
a partnership contract there relating to the property is sufficient 
to render the possessor amenable to the local jurisdiction^ 

The practice, illustrated by Order xi of the English R.S.C.,^ ^„Tment 
under which the courts of a country assume jurisdiction over iasiron 
absentees, raises the question whether a foreign judgment out 

given in these circumstances will be recognized in England.^ 
The authorities, so far as they go, are against recognition. The 
question arose in Buchanan v. Rucker,'^ where it was disclosed 
that by the law of Tobago service of process might be effected 
upon an absent defendant by nailing a copy of the summons on 
the door of the court house. It was held that a judgment given 
against an absentee after service in this manner was an inter¬ 
national nullity having no extra-territorial effect. Indeed, the 
suggestion that it should be actionable in England prompted 
Lord Ellenborough to ask with some disdain: 

‘Can the island of Tobago pass a law to bind the rights of the whole 
world ? Would the world submit to such an assumed jurisdiction?’s 

A less fanciful process again raised the question in Schibsby 
v. Westenholz,^ where a judgment had been given by a French 
court against Danish subjects resident in England. 

The mode of citation adopted in accordance with French law was to 
serve the summons on the Procureur Imperial, the rule being that if a 
defendant did not appear within one month after such service jud^ent 
might be given against him. Although not required by the law, it w^ 
customary in the interests of fair dealing to forward the summons to the 
consulate of the country where the defendant resided, with instructions 
to deliver it to him if practicable. In the instant case, the defendants 
were notified of the proceedings in this manner, but they failed to appear 

and judgment was given against them. 

It was held that no action lay upon the judgment. Had the 
principle upon which judgments are enforceable been comity 

Emanuel Y. Symon, [1908] i K.B. 302. ^ Eupra^ pp. in et seqq. 
3 See 2 1, ^ C.L.Q. 524-6 (J. A. Glarence Smith). 
4 (1808), 9 East 192. 5 Ibid., at p. 194. 
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or reciprocity, the Court of Queen’s Bench intimated that 

having regard to the English practice of service out of the juri 
diction It would have reached a different conclusion 
however, the basis of enforcement is that a judgment imnof ’ 
an obligation upon the defendant, it followid that therTmS 
be a connexion between him and the forum sufficiently cloTe to 
make it his duty to perform that obligation. No such duty could 
be spelt out of the inactivity of the defendants, who were aliens 
resident m a foreign country. Aliens 

Wright J. reached the same conclusion in a later h 

a New Zealand judgment had been given against an abs'Inw 
under an assumed jurisdiction subLntially sSiikr to £ 
countenanced by the English Order xi ^ 

^!ith°^t/ignificance, however, that in this general 
"T/ of Appeal in Travers v. Ho/Iey^ acted^on the 

° of reciprocity and held that what entitles an English court 
o assume divorce jurisdiction is equally effective in fhe case o 

a foreign court. Moreover, Denning L.J. has stated 

rures^forTerlkrout^^^^^ “ absentee, under 

V a// Hodsonffj.Xf^dt L 7Z J: ^ decision limited to a judgment in rem 

followed so fa?as'f!m'""''™°"'"^ 
case’T ’ ^ ^ matrimonial 

by tha^t decisioi^towa^V^^^^^^ welcome advance made 
‘mternatiom ism’?T l7 u ‘^^^^'"g^ished writer has called 
maSoSi^ be confined to the single case of 
jurisdicS^issur^S principle it is equally applicable to 
those aDDear^^aTnT'^^*' substantially similar to 
the doctrine of^rpr' ^ v" obstacle to the extension of 
Schibsby v. Westen^lzZhu^h^^^ particular field is, of course, 
that td steps whtf fnTZTS recognition is 
diction shniilrl ^ . roreign court to assume juris- 
and perhaos a nnctciK? equivalent in English law, 
na perhaps a possible way of escape from that decilion is to 

1 rioTffp- T-'o"'■*«•>• ‘■•T-767. 

■ f " Dulles, [1951] Ch. 842, 85”^ P- 397- 

^ Supra,-p.isti. 
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investigate the accuracy of the statement there made that the 
French judgment was given ‘under circumstances hardly, if at 
all, distinguishable from those under which we, mutatis mutan¬ 

dis^ give judgment against a resident in France’J It is submitted 
that there was a not inconsiderable disparity between the 
English and French rules. 

of 

J (p) "Judgments in rem. 

The jurisdictional elements that must exist before a foreign Meaning 
judgment in rem can claim recognition in England are not 
difficult to specify, but it is first necessary to appreciate the 
correct meaning of this species of judgment. It has been defined 
as ‘a judgment of a court of competent jurisdiction determining 
the status of a person or thing (as distinct from the particular 
interest in it of a party to the litigation); and such a judgment 
is conclusive evidence for and against all persons whether 
parties, privies or strangers of the matter actually decided’.^ 
The effect, for instance, of a condemnation in the Prize Court 
is to vest the ship in the captors and thus to alter its status. Such 
a judgment differs fundamentally from one in personam. A ® 
judgment in rem settles the destiny of the res itself ‘and binds 
all persons claiming an interest in the property inconsistent 
with the judgment even though pronounced in their absence’ 
a judgment in personam., although it may concern a res, merely 
determines the rights of the litigants inter se to the res. The 
former looks beyond the individual rights of the parties, the 
latter is directed solely to those rights.^ 

Holmes C.J. has described with his usual felicity the differ- whether 
ence between the two kinds of judgment. Speaking of actions, 

he says: 

an action 
is in rem 

depends 
13 non the 

‘If the technical object of the suit is to establish a claim against some of 

particular person, with a judgment which generally, in theory at least, 

binds his body, or to bar some individual claim or objection, so that only 

certain persons are entitled to be heard in defence, the action is m per-- 
sonam^ although it may concern the right to, or possession of, a tangible 

thing. If, on the other hand, the object is to bar indifferently all who 

^ Schibsb:^ V. Westenholx (1870), L.R. 6 Q.B/iss, 159- 
Lazarus-Barloto V, Regent Estates Co. Ltd., [i94‘9] ^ K.B. 4^5? 475 /^^ 

Evershed LJ., citing the definition given in Halsbury’s Laws of England ed.), 
vol. 22, p. 742. And see Fracis Times ^ Co. v. Carr (1900), 82 L.T. 698, 701. 

^ Dollfus Flieg ei Compagnie S.jd, v. Bank of England, [1949] 3^9? 3 ^ 
Jenkins J. 

^ V.(1870), L.R. 4 HX. 414,427- 
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might be minded to make an objection of any sort against the riuht 
sought to be established, and if any one in the world has a right to h 
heard on the strength of alleging facts which, if true, show an incon 

sistent interest, the proceeding is in rent. All proceedings, like all ri^h^ 

are really against persons. Whether they are proceedings or rieht il 
rent depends on the number of persons affected. Hence the m need no! 

be persomfied and made a party defendant, as happens with the shin ,n 

the Admiralty. It need not even be a tangible thing at all, as sufEciemlJ 
appears by the case of the probate of wills. Personification and na2 
the r« as defendant are mere symbols, not the essential matter.’^ ^ 

JSZ „ * to operate in nem will 
recognition attract extra-temtorial recognition unless it has been piven 

"“"of ■■espect. In theV 
m rem English law, the adjudicating court must have jurisdiction 

to give a judgment binding all persons generally. If the judv- 
T s ment relates to immovables, it is clear that only the court of 

« “■"P"™'-' '!■= c^e of movables^owever, ,he 
movables qucstion of Competence is not so simple, since there would 

appear to be at least three classes of judgments in rem.^ 

frr) Judgments which immediately vest the property in a certain person 
as against the whole world. ^ 

These occur, for instance, where a foreign court of Admiralty 
condemns a vessel in prize proceedings. ^ 

SST. Sir of» 
A judgment which orders a chattel to be sold is a judgment in 
rem if the object of the sale is to afford a remedy, not by execu- 
tion against the general estate of the defendant, but by appro- 

a judSiSt H the plaintiff’s claiL. sLh 

cour^in a Didze ? “ Admiralty 
tbr.l P "^^tch immediately vests the property in 

the chattel and ^ ^ ^ ts a demand against 
therefor? the^nar personally.4 In allLes, 

SHak of so?e c?!-? that has ordered 
whether accordincr determined by ascertaining 

, ^ ° the foreign law the original action was a 
-75 M... r.. IW,’. 

• -7,, .777. 

" ”■ * C.B. (N,S.) 40s, ♦, Cockbum C.J. 
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suit against the chattel. The subject was elaborately considered ^ 
by fourteen judges in the leading case of Castrique v. JmrieJ 

The owner of a British ship mortgaged her to X while she was on a 
voyage. During the voyage the master drew a bill of exchange on the 
owner for the cost of certain repairs and indorsed it to a Frenchman at 
Le Havre. The indorsee brought an action on the bill against the master 
at Le Havre, and obtained a judgment which declared as follows: ‘The 
Tribunal condemns Benson in his quality (capacity) of captain of the 
vessel jinne Martin^ and by privilege on that vessel to pay to the plaintiff’ 
the amount of the bill. The court declared the master to be free from 
arrest to which otherwise he would have been liable. A higher court, 
though having an opinion from the Attorney-General that by English 
law the mortgagee had a better right than the indorsee, affirmed the 
decision and ordered the ship to be sold. The ship, having been sold, 
ultimately arrived in England, and the mortgagee brought an action in 
the Court of Common Pleas to recover her, on the ground that the sale 

in France was illegal and void. 

The decision necessarily depended upon the nature of the 
French judgment. If it was in rem^ then the plaintiff must fail, 
since the ship was in France at the time of the proceedings. If 
the judgment was in personam it was not binding on the mort¬ 
gagee, since he had been absent from the French proceedings. 

I The ^irt of Common Pleas held the judgment to be in per- 
j sonam^ but the Exchequer Chamber and the House of Lords 

I reversed this decision. 
The ‘privilege’ which the judgment created on the ship was, 

according to French law, a species of lien, and although the 
proceedings were started against the master as well as against 
the ship, the sale was ordered, not in execution of the judgment 
debt, but in enforcement of the lien. 

T think’, said Bramwell B., ‘the proceeding was, if against the 
master, also against the ships and the ship was specifically ordered to be 
sold, not as the master’s ship or the debtor’s ship, but as being the ship on 

which there was a lien or privilege.’^ 

A more striking example of the manner in which English 
courts pay recognition to foreign judgments in tern is afforded 
by Minna Craig Steamship Co, v. Chartered Bank of India^^ for 
there the lien which had been declared by a German court was 
one which conflicted with the principles of English internal 

'law. ' , , ■ ■ 
(i860), 8 C.B. (N.S.) i; reversed, ibid., p. 405 J reversal affirmed (1870), 

L.R. 4 H.L. 414. 
^ 8 C.B. (N.S.), at p. 420. 3 [-1897] I Q.B. 5 5; affirmed p. 460. 



656 foreign JUDGMENTS 

In this type of case, the only court competent to give a iiMr. 
ment affecting the status of a rer that will command JneS 

recognition is the court of the country where the m was situated 
at the time of the action. 

_ ‘We think the inquiry is, first, whether the subject matter was c. 
situated as to be within the lawful control of the state under the authr 
rity of which the court sits; and secondly, whether the 

authority of that state has conferred on the court jurisdiction to dp 'h" 
^ to the disposition of the thing, and the court'hracte^w ^ 

jurisdiction. If these conditions are fulfilled, the adjudication is con 
elusive against all the world.’' 

(c) Judgments which order movables to be sold by way of administra- 

course of administering an estate in bankruptcy or 
on death, a foreign court orders the sale of chattels, the Lie 
will be regarded as conferring a title upon the purchaser valid 

makersanLSe jurisdiction to 
make such an order resides in the court of the country where 
the deceased died domiciled.3 The court competent to make 

Reiaiin/ whrcrma^”f''^ considered.4 
to personal . . may form the subject-matter of a judgment 

'f *■= ““ni of such 
.u . an adjudication upon status 

mus aho b/ la‘::lr declaring the status 
S. I ord n T ^ operating rem. This was made clear 
by Lord Dunedin in a memorable passage :S 

of iud^mpnuI r"*^ ‘I'^estion 
isa iudament-' ^ agreed that a j udgment of divorce 

first remark m h" ‘O" between divorce and nullity. The 

maJnaa^l in the 1 f^e status of 
when Se snealr ^ ^ord is used 
the jurisdiedon g^^ent tnrem. A res is a tangible thing within 

physical idea. whiVK ' as a ship or other chattel. A meta- 

buLt to borrow a nh ^ of marriage is, is not strictly a res, 
It, borrow a phrase, savours of a m, and has all along been Lated 

i wSSJ:!:”'<'*'“>•4.9. 
; 36 C1..D. 600. 
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as such. Now the learned judges make this distinction. They say that 
in an action of divorce you have to do with a res^ to witj the status of 
marriage, but that in an action of nullity there is no status of marriage 
to be dealt with, and therefore no m. Now it seems to me that celibacy 

is just as much a status as marriage.’ 

Thus, the word res as used in this context includes those human 
relationships, such as marriage, which do not originate merely 
in contract, but which constitute what may be called institu¬ 
tions recognized by the Stated A foreign court which issues, 
for instance, a decree of divorce or nullity of marriage will, if 
competent in respect of jurisdiction, be deemed to have pro¬ 
nounced a judgment in rem that is conclusive in England and 
binding on all persons. Moreover, judgments in personam which judgments 

are ancillary to such judgments in rem are equally binding in 
England. An illustration of this is afforded by Phillips v. Batho^^ pdiiary to 

where the facts were these: 

TThe plaintiff, domiciled in India, obtained a divorce from his wife 

in an Indian court, and was awarded damages against the defendant, as 

co-respondent. The defendant was not present in India at the time of the 

suit, nor did he submit to the jurisdiction- The plaintiff then sued him 

in England to recover the damages awarded by the Indian judgment. 

This judgment, if treated as one inpersonamy was not actionable 
in England, since the Indian court had no jurisdiction in 
personam over the defendant. Neither, in the opinion of the 
learned judge, could the plaintiff sue in England on the original 
cause of action, for the English court has divorce jurisdiction 
only where the parties are domiciled in England. Scrutton J., 
however, avoided the difficulties by holding that the judgment 
awarding damages was ancillary to the judgment in rem dis¬ 
solving the marriage,^ and, as such, was probably conclusive 
everywhere, and at any rate was conclusive in another part of 

the British Empire.^ 

‘Marriage and the dissolution of marriage are matters of status, and 

the judgments of the Indian court in this matter are in rem and bind the 

world. Ancillary and accessory to the j udgment as to status is the power 

^ Cp. Lord Haldane in Salvesen^s Case, [1927] A.C. at pp. 652-3. 

2 [1Q13] 3 K.B. 25. . IT- 
3 It has aow been decided that an action for damages against an adulterer IS not 

necessarily ancillary to the divorce judgments, y^z£'oiri7WC«»,[i95oJ 

P. 146; p. 392. y 1 r • 1 u * A u 
4 ‘A holding which created a new type of judgment—a hybrid obtaineci by 

crossing an action ia rem with an action in personam, with the dominant juris¬ 
dictional characteristics being possessed by the former.’Read, op. cit., p. 204. 

826106 uu 
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to gire damages against the person causing the marriaae K . 
• . . The English courts will recognize and enforce the 
status of the Indian courts in matters wThinT Judgments as to 

.hi„. *"'* ■ 
damages, such as they themselves make in similar cSes 

B. Finality of the judgment 

■ t Judgment does not create a valid cause of 
amount to Hglancl unless it is res judicata by the law of the 

res judicata whcrc it was gfiveii 2 It miiQf- Kp. 1 j ^ t <^oiintry 
in country sense that it f , be final and conclusive in the 

where It ^ust be Unalterable in the court wh.Vt, 
given nounced it. court which pro- 

the issue issue between the parties at rlt for ever. If it is irthVL?' 
a provisional order which contemplates that a folW 
t:on leading to a final decision maytter be he^ 
obligation that is actionable in fiLland Thi. ? 

sum of money. -Aere arekind” f prSSi n‘l?Sn'^' i 'l"®' 
p^-ding,, an/ 

I^Ouuion V. 
Freeman 

executive or summary Droceedmac ^ ^ under Spanish law: 

ings. In an diiTvoLoon ?, “I /'“*? " “*“7 P™P'«<I- 

withont notice to the defendam mXs an oS“ fSem'’ 
his property. Notice of oratr tor tiie attachment of 

is ahiA.;to ap/ittd^efaSrSrBm fh'e 
him are limited in numhpr e..na ■ defences open to 
fence which denies the validity he cannot set up any de- 
sued. If, for instanL 7h. 7,1?^ ° r " “Pon which he is 

may prove that he hal paid theTum oTthaThJh 
cannot deny the execution nf eh • ^ released, but he 

ground of fmudmE™r/r- J''''^“'"""^ it on the 
fails can later b4in olenarv rvr ^ who 
the case are examined and he ran^^ J which the whole merits of 

.If the plaintiff rcce'd.11™.' TT A' ’’V“f 
judgment which orders evpr.ir: ^ 5 ^ action, he obtains a ‘remate’ 

The defendant howeverr^ !!! ^ of money. 

■ f>,c ScrnttoTJ .7 ’tTh 
critichm by Read. to a devastating 

muvtan V. 11887’) LR 7 of pp. 264-7. 

E £ “>■ *'' 
^i»«9), L.K. X5 App. Cas. i. 



FINALITY OF JUDGMENT 659 

same judge, and in this may set up every defence that is known to the 

law. 

It was held by the House of Lords, affirming the Court of 
Appeal, that an action brought by X against T in England on 
the ‘remate’ judgment must fail. A judgment is not final and 
conclusive unless it once and for all adjudicates upon the rights 
and liabilities of the parties, and this is not true of a ‘reinate’ 
judgment that is liable to be abrogated or varied by the adjudi¬ 
cating court. It is not res judicata with regard to either party, 
neither does it extinguish the original cause of action. 

Again, to take another important example, a judgment in judgment 

default of appearance does not satisfy the condition of finality 
if it is given in a country where the defendant is allowed to ance 
apply within a limited time for its rescission by the adjudicating 
court. I 

The necessity for finality and conclusiveness appears m a Alimony 

slightly different aspect in the cases dealing with alimony. It is 
a familiar doctrine of domestic English law that no action can 
be brought in the King’s Bench Division to recover alimony 
which is due under an order of the Divorce Court. The reason 
is that, since the Divorce Court can vary its own order at any 
time both with regard to past as well as future instalments,, 
there is no final adjudication upon which to proceed. The 
decree is not final and conclusive as a matter of law, because it 
does not purport to be final and conclusive as a matter of fact. ^ 
The same consideration affects foreign alimentary decrees 
where it is sought to enforce them in England.^ Thus in Harrop 
V. Harrop^ the issue was an order for alimony made in Perak, 

The law of Perak on this matter is as follows. A magistrate may Harrop v. 
order a person to pay a monthly allowance for the maintenance of his P 

wife, and, if such order is disregarded, may direct the amount due to be 
levied in the manner in which fines are levied. Upon application f'J ® 
husband or wife and upon proof of a change in the circumstances of the 

parties, the magistrate may vary the amount to be paid. 

In the present case a magistrate had ordered the payment 
of a monthly sum, and later, when this fell into arrears, had 
ordered that payment of the arrears should be enforced by the 

^ Wolff, op. cit., pp. 264-5. -OCA, 
^ McGuire V. McGuire Ont. L.R. 100, at p. 104, cited 26 

/i;2» 1.7.407 Q. G. Fleming). ' J. , , 
3 Earrofw. [1920] 3 K.B. ^^6-, In re Macartney, [1921] i CL 522; 

Beatty V. Beattyi K.B. 807. 
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appropriate method. The wife failed in the art-ton u- 

brought in England upon these orders. Sa!ike‘y iTn ftjeo 
of hts judgment put the gist of the matter in 4ese word, ' 

Jf7ron;b!.?h7„:ta£r”7o?^ 

7tt7?l“dTyS 
IS not_ inconsistent with this rule, for m that cZ Z ^r°^ 

rSfemb”! “ ‘*’= —• of -orued in7ta".mrn‘ts“: 

^SbeIi'7nThrpTrtTcl*7t[.r7hL?^^^ 
no bar to docs not iiiean thrif- si, 1 • P^o^ounced.^ It 
acdonin «^ust be no r nht of Lne-tl N^.Vl, 
England fact that the Judgment may be reversed on ^ 

, the stronger fachhft an actuafappSis pendh a-in 
country, is a bar tr> an oot-Jon u i the foreign 
where an appeal is pendinp- the Z^r-u ^^nglandj^ though 
jurisdiction to stay execurinn equitable 
if, however thfeffeSlT “ r" Sototally exercise.^ 
is to stay execution 7f7ef 7' “f a pending appeal 

interimL“d“?:irafSHebrh7g“^^^ 

>/in personam, n,a«fc/»xnWs„„ 

judgS is enfoTceable Z which a foreign judgment 
- E^gl^nd IS that the defendant hlsimpSy 

provides^b^''whicrmaStfnaL^^^‘^?'“ Act, 1920, 
dominions outside the United Kingdom ° any part of H.M.’s 
A registered order has the Jame Sfee “ 
court in which it is registered See fn by the 
E.R. 31,8; Pr/ci.. v. S,' t’Z ’ mZ ^ AU 
a court jn any part of the TJnh^^F* orders made by 
enforceable in aLther part of the UmSr" be registered and so made 
1950. ^ bJnited Kingdom; Maintenance Orders Act, 

3 f^"r-^^""-5'’N24]iK.B.8o7. 

.5/5d<^'f»(i853y 2 £_^g_ 
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promised to pay the amount in which he has been condemned^ 
It follows that there can be no question of enforcing a foreign 
decree for specific performance or for the specific delivery or 
restitution of chattels. Moreover, the law implies a promise to 
pay a definite, not an indefinite, sum.^ Unless in an action in 
personam the foreign court has definitely and finally determined 
the amount to be paid, no action is maintainable in England.^ 
In Sadler v. Robins‘S a court in Jamaica had decreed that the 
defendant should pay to the plaintiff ;^3,670. first 
deducting therefrom the full costs expended by the defendant, 
such costs to be taxed by a master of the court. It was held that 
until taxation the plaintiff had no cause of action in England, 
since the sum due on the Jamaican decree was indefinite. A 
sum, however, satisfies the requirement of certainty if it can be 
ascertained by a simple arithmetical process.5 

CONCLUSIVENESS OF FOREIGN JUDGMENTS 

The extent to which a foreign judgment is effective as res 
judicata has not always been clear. Even as late as 1839, Tindal whether 

C.T. was able to say: judgment 

‘Great doubts have formerly existed, and some degree ot doubt still able on 
exists, whether a judgment so recovered [i.e. abroad] is conclusive be- merits 

tween the parties, or whether the matter may be opened and agitated in 

this country.’®, 

The controversy was whether a foreign judgment could be 
impeached on its merits. Adherents to the theory of coinity 
maintained that, since English courts are under no obligation 
to enforce foreign judgments, but only do so ex gratia and 
from a wish to extend'the limits of justice, it would be an exten¬ 
sion of injustice to enforce a judgment which ought never to 
have been given. Those opposed to this view argued that ‘facts 
can never be inquired into so well as on the spot where they 
arose, laws never administered so satisfactorily as in the tribu¬ 
nals of the country governed by them’, and that if English 
courts were to undertake the rehearing of cases which had 
already been decided by the appropriate foreign court great 

injustice would generally be caused.'^ 

• Grant v. Easton (1883), L.R. 13 Q-B.D. 302. 
2 Sadler V. Robins (1808), i Camp. 253, 256, Lord EUenborough. 
2 Sadler V. Robins, supra-, Henderson v. Henderson QS. 
4 Supra. ’ Beattj-v. Beatty, i YL-B-Siop. 

® 5w*v/v.i^w/Zf (1839), 5 Bing. N.C. 208,221. , ,, n 
7 The above is taken practically verbatim from S'.i.C. (i3tlied.), 11. 717-iOj 

to Duchess of Kingstori^s Case. 
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established that the enforceabn f 
contrary to a foreign Judgment depended upon whether or no/ 

*<= d/da";°4: fj 
^at the nients of a foreign decision are open to review 
England, became untenable. It would stultifv thJc 
obligation if the English court weret alrom^t^^ 

to examine whether the foreign court ou|ht'in ho 
stances to have imposed any obligation unon the H 

Such an attitude would force the plaintiff Lck to Ids 1 
cause of action, and it would avail him little that he bn-! 
been successful abroad. If we are nren/re 11 f ^ 

gation as having been imposedTy rSlete°tTo/“ “ °“- 
admit that the obligation was properly imposed ThJ r f 
that formerly surrounded this subjei Z no douto r, fu" 
the omission to distinguish between a rT^t to tamine aZd >' 
ment for want of jurisdiction and a riSht trad h 

dZ f be examinable on the fa 
ground, for an obligation can be imnosed onlv bar om . *1. 
which is competent to bind the defend-mr K ^^thority 

mitted that an authority had such 
tent with the doctrine of obligation toSl th:> . '' mconsis- 
any particular command that it mav have issued 

S I—'iSXt.tibt'; df 
onmerits void in England.4 The merits of (-b/rr u ^ 

determined, and if oneTf he laZ “ ^ “<> 
decision his proper course is tn discontented with the 
the forum of the judgmen The P “PP'"*" P™ceedings in 
words, cannot sk aFf CoZZ 4 «b't 
pronounced by a court which against a judgment 

.tiisj sSi"" SI 
^ Supra, p. SzQ. 
* S.L.C. ii. 720. 

(1872), L.R. 4 P.aT44’ ^9°;.V. Petrococchim 
Henderson (1851), 16 Q.B. 717; 

(N.S.) 341; G.tT'tzrg V. g4 (;87S L R ; nT 
25 Q.B.D. 310, 316. ^ ^ S-B. 139; Fada/a v. Lataes (1890), 

5 P- 428, Martin B. 
t 09;, u.K.4<2.B. 4i4,446;/«rr«v.C<7//n>af,r»;>rr7. 
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will be considered later,^ but he is not at liberty to show that the 
court mistook either the facts or the law upon which its judg¬ 

ment was founded.2 
In pursuance of this doctrine it was early established that a 

judgment debtor sued in England could not impeach a foreign 
decision, either on the ground that in the original proceedings “ 
he had been denied some defence available to him, or on the to its own 

ground that the foreign court had mistaken its own law or law 
had reached an erroneous conclusion as to the facts. Thus in 

Henderson v. Henderson-^ 

It was pleaded to an action on a Newfoundland judgment, {a) that 

the plaintiff had brought the original suit in right of her husband with¬ 
out proving any right to sue in a representative character, and {b) that 

the defendant had a right of set-off against the husband. 

Both these pleas were held bad. Again, in Ellis v. M Henry'd 

Judgment had been recovered in Canada in an action which would Defaces 

have failed had the defendant pleaded a certain composition deed. “ 

The plaintiff sued on this judgment in England, and the ques- 
tion was whether the defendant was entitled at that stage to set raised here 

up the deed as a defence. Bovill C.J. dismissed the contention 

in these words: 

‘We are accustomed, and indeed bound, to give effect to final judg¬ 
ments of the courts of other countries and of our colonies, where they 
possess a competent jurisdiction which has been duly exercised; ^d the 
correcmess of such judgments is not allowed to be again brought into 
contest in our courts. The only ground on which the judgment in [the 
present case] was sought to be impeached upon the pleadings before us, 
was that there was a defence to the original claim by the discharge under 
the deed; but that would go to impeach the propriety and correctness of 
the judgment, and is a matter which cannot be gone into after the 
judgment has been obtained, or in this action which is brought to 

enforce it; ne lites immortales essent dum littgantes mortales sunt. 

The more serious question that was left open was whether 
a foreign judgment could be impeached on the ground mat ne „nin,peach- 
court had made an obvious mistake with regard to English 
law when purporting to give a decision according to aw. j^js^akeas 
If it is apparent that a foreign judgment has been founded on a to^ngUsh 
mistaken notion of English law, is it conclusive in England." 

1 .. 7351 V. Gr,, i.,™, .. 

p. 150. 

5 (1844), 6 Q.B. 288. 
* (1871), L.R. 6 C.P. 228. 



*^*^4 FOREIGN JUDGMENTS 

It is now decided that such a mistake does not excuse ff,. ^ ^ 

dant from performing the obligation that has been laid^?”" 
him by the judgment.' The doctrine that a forein-n iiiHo- 

cannot be impeached as to merits has been carried^to is 
conclusion. Thus in Godard v. Grayd tigical 

The j^aintifFs, who were Frenchmen, sued the defendants rFnai■ i, 

men) in France on a charter-party, the proper law of which was E^ri' 

hw. The charter-party contained the clause: ‘Penaky for non Sf 

mance of this agreement estimated amount of freight ’ P^^for- 
such a clause under English law is nni- ^ ^ 

but to leave them to be assessed according Jo thelctual fosT^^ff 

the French court, believing that the language of the chaJteJ^'f' 
to be understood in its natural sense fixed rh e d ^^'^-party waa 

defendant at the exact amount of freight Whet^ufr 

ment m England, the defendants pleadfd ihh Lt^ken view oJI ‘'"i t 

law m defence. The plea failed. The court hXhJJtheJI c 

difference between a mistake as to English law and any other iistJlcT 

Ford^ . Lindley L.J. once said that the jurisdiction which .1 ■ ’ 

W i.„.pefence of th^foreir oo 1, '"“8" Judgment is the com- 

%r;<:ompcte„ceorjuSdSionra,^votir “'““‘“"“I 'Its 

had„ojuris’'dir„“hS:L“fhrd^^^ 

legally permitted amoon\t i, to broTanlCt”'®^ 

diction f xTaZh t£ iSd Id ““ k*- 
According at anvrate to the P r with principle, 
by a conftiuri ™‘'=- “P'lgment delivered 

seems curious .harwhXi"‘7;„T u « 
ran be regarded as ^'“''S” “n"t>7 
Such a foSS WoSent ” Enghsh actioZ 
of the plaintfff'yeor^ her, °° ’dd "'''““'■''Oi' in favour 
that, according TO the dorS,-„ c cf' “ him 
judgment in England The d^ ^ obligation, he may sue on the 
nothing morefwasnorarnlld T “fL^dley L.J., for it was 

S .was not apphed m Papadopouhs^. Papadopouhs* 

i S-BTr" 0„, (isyo), 1 g 

• 7*'. 79.’ L 930J 55;407-8. ^ 
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where one of the grounds upon which the Cypriot decree of 
nullity was held to be ineffective was that the court had no 
power by the law of Cyprus to declare the marriage null and 

void. , T 1 ^ - 
On the other hand, it is essential to observe that if the foreign 

court is internally competent the fact that it has erred in its “Lgn ° 
own rules of procedure is no answer to an action in England. 
This is the explanation of Pemberton v. Hughes,'^ the case in ° 
which Lindley L.J. delivered his dictum. In that case: action 

A decree for divorce had been pronounced by the competent court m 
Florida in an undefended suit brought by a husband against his wife, 
both parties being domiciled and resident in Florida. It appeared that 
she had received only nine days notice of the proceedings instead of ten 
days as required by the law of Florida. It was held by the Court of 

Appeal that the decree was final and was binding in England. 

Lindley L.J. in the course of his judgment said: 

‘All that the English courts look to are the finality of the judgment 
and the jurisdiction of the court, in this sense and to this extent 
namely its competence to deal with the sort of case that it did deal with, 

and its competence to require the defendant to appear before it. 

In other words, the Florida court was not only internally com¬ 
petent to deal with a case of divorce, but also internationally 
competent, since the defendant was domiciled in Florida. The 

learned judge then concluded as follows: 

‘If the court had jurisdiction in this sense, and to this extent, the 
courts of this country never inquire whether the jurisdiction been 
properly or improperly exercised, provided that no substantial injustice, 

according to English notions, has been committed. 

At first sight the decision of the Court of Common Pleas in 
Vanquelin v. Bouard^^ may seem difficult to reconcile with this 

statement of the law. 

This was an action in England upon a j udgment obtmned in France 
on a bill of exchange. The defendant pleaded that by French law the 
French court had no jurisdiction, since the defendant was n^ a 
trader and was not resident at Orleans where the bills were drawn. I he 

plea was disallowed. 

If the plea meant that the French action had been brought in 
the wrong courts and if this were so, it is arguable that the 

5 See Pemberton V. Hughes, [1899] i Ck, 781, 791,Lindlej J. 
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judgment was a nullity Erie C.J. denied, however that th 
court lacked internal jurisdiction. He said; ’ ^ ™ 

‘I am of opinion that the judgment of a foreign court k l 

court has j urisdiction over the person and over the subject-matter of 
action: and it seems to me upon this plea that the court^ had iurf 
tion over the subject-matter of the suit in which the iudvmenr 
tamed, viz. the liability of the acceptor of a bill of exchano-e a 

It were a matter of defence that the defendant was notSader 
resident within the jurisdiction of the court, it was a matter 
that ought to have been set up by way of defence i^th-iT 

cannot avail the defendant in an action upon the judgment herj. 

Thus the French tribunal was competent ‘to deal with tK 
of case that it did deal with’, to quote the wordrof 

m drff "’.L’'?’;®'' have Sed m defence that he personally was not within tK / Pleaded 

In explanation of both PeJieric;^ v. HuLs and 
Bouard a modern writer sav<;* /- l j v. 

the sore of case involvLt but here wo a "snf 

of procedure i„ the exercise of that rompeTnce whL'rlnt 

KaS':S bVs'-utJur'prTcSiobf?]^- “P^ 

.he English actiof lae ei Frth'Sgn™ 

elusiveness j’l.- judgment given by a court of comnetent inric 
of foreign diction IS res judicata in two senses - it fnrv,;! ^ 

judgments party with a senarate r<n,c/s V ' furnishes the successful 
Lr^ ^ -j f^P^rate cause of action enforceable in FnMur,ri 

marired ptovidcs him w th an effertivfs rlxvfa -r L ■ t^ngland 
other party in England on fh ^ by the 
Fords of Lord Campbell; ^ cause of action. In the 

r. J«S^'itelLfeXHreign wif ^ be pleaded as 
maker, and both nartierhf 
foreign tribunal and that trih i brought before the 
think%hat such a"ttL between them, I 
country for the same^cause.u ^ '’“^^sequent suit m this 

a^i"u„Ta™W ills “r- ‘'■‘"'S*' '*>' ^ uea is not full compensation for the loss suffered, 

. 15 C.B. at p. fog. 

^ Ricardo v. Garcias P- lOO. 

defendant. ^ ^ ^ * 401; i.e. against the successful 



CONCLUSIVENESS OF FOREIGN JUDGMENT 667 

is a good defence to an action brought by the plaintiff in 
England for the residue of his claimd Having elected to sue 
the defendant in the foreign country and having received the 
amount awarded, he cannot seek a better judgment from the 
English court in respect of the same injury.^ But if he has two 
causes of action founded on the same damage against separate 
defendants, as where the drivers of two vehicles have collided 
and caused him injury, a satisfied judgment of a foreign court 
against one of them does not bar him from suing the other in 
England.^ He cannot, however, sustain such an action it the 
amount awarded him by the foreign judgment is sufficient to 
compensate him fully for the damage suffered, for English 

law does not tolerate double satisfaction.'^ 
The principle of res judicata applies both to actions in per¬ 

sonam and actions in rem, for as regards their degree of con¬ 
clusiveness these actions differ from each other only in the 
Imber of persons who are bound by the judgment A judg- J; 
ment peLnam binds the parties and their privies if they J 

litigate the same issue in England. A judgment has 
wider operation, since it is conclusive against all the world.s 

Whatever it settles as to the right or title, or whatever dispos't.on 

it makes of the property by sale, revendication, transfer or other , 
will be held valfd in every other country where the quemon comes 

directly or indirectly in judgment before any other tribunal. 

Both judgments « rem and judgments in personam conclu¬ 

sive upon the point decided, but in the former the 
it is the determination of status, is conclusive ^gai^st the whole 
wirld, while in the latter, since it is unconcerned with status, 

it is conclusive only between parties and privies.^ 

Defences available to the defendant 

DespitV^ fact that the foreign judgment upon which the 
defendLt is sued is final and conclusive it is stdl ^Pen ^ ^im 
to escape liability by pleading any one of three def^^^^^^^ 
are that the judgment has been obtained by fraud, or th 

I Ta'^iorY, Hollard, [1902] i K.B. 676. 1 p i 
^ Bart.. Lamb (i860), 8 C.B. (N S.) 95, 100, Erie C.J. 

I Kohnkew.Karger,[lBS^■]^2■'^■'^■^7°■ 
* Kohnke.. Karger,sufra. 

Mackim^x. [1896] 2 Q.B. 455, 462- 
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contrary to natural justice, or that it is repugnant to public 
policy as understood in England. 

(i^ Foreign judgment obtained by fraud. 

Domestic If we Omit all reference to private international law for the 
naoment, we find a well-established rule that a domestic judg- 

abie for mcut may be impeached on the ground that it was obtained by 
fraud fraud.* The unsuccessful party, instead of appealing or apply¬ 

ing for a new trial, may bring an independent action to set 
aside the judgment.^ It is not a method which is encouraged,3 
or one which, owing to the strict burden of proof imposed upon 
the plaintiff, easily succeeds. His action will be struck out as 
vexatious and frivolous unless the statement of claim gives 
particulars of some fraudulent act which, if proved, would en¬ 
title him to succeed, and unless it affords some explanation why 
the fact complained of was not adduced in evidence during the 
original proceedings.^ 

The mean- The point, however, which has an important bearing upon 
‘fraud’ pj^ivate international law, is the meaning of ‘fraud’ in this con¬ 

nexion. Of what nature must the fraud be in order to justify 
the setting aside of a domestic judgment ? The answer is con¬ 
tained in the classic judgment of Grey C.J. in The Duchess of 

which definitely established that judgments 
are impeachable for fraud. Referring to the judgment of a Spiri¬ 
tual Court, he said: 

But if it was a direct and decisive sentence upon the point, and, as it 
stands, to be admitted as conclusive evidence upon the point, and not to 
be impeached from -within-, yet, like all other acts of the highest judicial 
authority, it is impeachable/row -without: although it is not permitted 
to show that the court was mistaken, it may he shown that they were misled. 

Fraud is an extrinsic, collateral act; which vitiates the most solemn 
proceedings of Courts of Justice.’ 

The essential distinction, therefore, is between mistake and 
trickery. An unsuccessful litigant cannot bring an independent 
action to set aside a judgment as having been erroneous with 

> Duchess of Kingston's Case (1776), 2 S.L.C. 717; Kerr on Fraud, pp. 301, 
305; bpencer Bower on Actionable Misrepresentation, pp. 3C8-61 

^ "97; V. Beard, [1930] 
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regard to the law or the facts, for appellate proceedings are 
available to him; but he can bring such an action on the ground 
that the court was imposed upon. He must be able to point to 
some fact ‘from without’, some fact which was not before the 
court that pronounced the judgment. The facts upon which he 
bases his present claim must not have been in issue in the 
original action. 

That this is the nature of the fraud which alone justifies an 
action to set aside a judgment becomes evident upon a consi¬ 
deration of the decisions in which such actions have succeeded. 
Thus, judgments have been set aside upon proof that the Examples 
parties acted in collusion or that an essential document was 
suppressed;^ or that a forged will,^ a false affidavit^ or certain aside 
false and counterfeit documents^ were put in evidence; or that 
the judgment debtor was fraudulently induced not to appear in 
the original proceedings or that fresh material evidence has 
been obtained since the judgment which could not have been 
obtained earlier.^ On the other hand, it has been held that 
alleged perjury before the original court is not a sufficient 
ground for the setting aside of a judgment.^ Moreover, the 
facts upon which the case for setting aside the judgment rests 
must not have been known to the plaintiff at the time of the 
original hearing. He must show that he discovered them later.^ 
The principle, then, to be borne in mind is that the issue which 
was raised in the original proceedings cannot be reopened, or, 
what is the same thing, that an action to set aside a judgment 
cannot be used as a means of impeaching that judgment on its 

merits. 
Turning now to private international law, it has repeatedly Foreign 

been affirmed that a foreign judgment is impeachable fof 

I Bandon v. Becher (1835), 3 Cl. & F. 479; Harrison v. Mayor of Southampton 

(1853), 4 De G.M. & G. 137. 
^ Brooke v. Mostyn (1865), 2 De G.J. & S. 373. 
3 Priestman v. Thomas (1884), 9 P.D. 210. 

Loyd V. Mansell 
5 Cole V. Langford, [1898] 2 Q.B. 36. 
6 JVyatt V. Palmer, [1899] 2 Q.B. 106, 109. 
^ Burr V. Anglo-French Banking Corp. (1933), +9 T.L.R. 405. The actual 

point decided was that a judgment can be set aside if it has been obtoned against 
a corporation (in this case a Chilean corporation) which had no dejure existence 

at the time of the original proceedings. „ ' _ . , 
8 Baker v. Wadsworth (1898), 67 L.J. (Q.B.) 301; Jacobson v. Fradon 

(1928), 138 L.T. 386, 394, cited infra, p. 671; Per in v. Penn (1950), Scots 

L.T. 
« [1902]?. 130 (will alleged to be forged). 



Foreign 
court im¬ 

posed upon 
by a trick 

Foreign 
court itself 
fraudulent 

670 FOREIGN JUDGMENTS 

fraud,! and decisions are to be found which exemplify the 
proper application of this rule, i.e. which have applied it to 
cases where the court was imposed upon by some fraudulent 

trick discovered later. 
Thus in Ochsenhein(y) PaMlkr-? 

A French seller, in the course of a dispute in Paris with an English 
buyer, produced a writ showing that he had begun an action to recover 
the price of the goods. When remonstrated with, however, he burnt 
the writ then and there and agreed to refer the dispute to arbitration in 
London. He nevertheless proceeded with the action behind the buyer’s 
back and obtained judgment by default. The seller brought an action in 
the Court of Queen’s Bench upon this judgment, and the Court of 
Chancery, when asked by the buyer to restrain the action, refused an 
injunction as being unnecessary. It was unnecessary, because the above 
facts, if proved, would afford a good defence to the common law action. 

In Canada it has been held that a foreign judgment is re- 
examinable if the plaintiff fraudulently misled the foreign court 
into believing that he was subject to its jurisdiction.^ 

Again, a foreign judgment has been held to be examinable 
where it was vitiated in the original proceedings, not by the 
fraud of one or both of the parties, as in the above case, but by 
the foreign court itself. This cannot be a matter of frequent 
occurrence, but it was proved to exist in Price v. Dewhurst^^ 
where the foreign judgment, which concerned the distribution 
of property, was delivered by persons who were themselves 
interested in the subject-matter of the suit. 

So far, then, the decisions show no tendency to allow an 
abnormal effect to fraud when alleged as a reason for defeating 
a foreign judgment. There is no hint of breaking in upon the 
rule that such a judgment cannot be impeached on the merits.^ 
In fact, it is admitted in the latest decision on the matter that 
‘precisely the same tests apply whether the judgment sought to 
be set aside is a foreign judgment or an English judgmenth^ 
Moreover, it has been decided that, in an action brought in 
this country upon a foreign judgment, a commission to exa¬ 
mine witnesses in the foreign country in aid of the defence to 

^ e.g. FadaiaY, Lawes (1890), 25 Q.B.D. 310, 316, Lindley L.J-; Ochsenbein 
v. Papelier (1873), L.R. 8 Ch. App. 695, 700, Mellish L.J. 

^ (1873), L.R, 8 Ch. App. 695. 
^ Biggar v. Biggar^ [i93^] ^ D.L.R. 940; cited Read, Foreign Judgmenis, 

p. 274, 
^ (1837), 8 Sim. 279. s Supra, pp. 661 et seqq. 
^ Syai V. Heyward, [1948] 2 K.B. 443, 447. 
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the action here will not be granted.^ The parties have had 
their day in courts the facts have been investigated, and the 
result has been a judgment imposing an obligation upon the 
defendant. 

T am- quite clear’, said Atkin L.J. abiterj hhat it would not be a 
defence to a foreign judgment to prove that the court proceeded on the 
evidence of one of the parties and that the evidence could subsequently 
be shown to have been perjured evidencej that would be attacking the 
decision on its merits.’^ 

The view taken by the courts since 1882, however, has been Alleged 
that fraud is a good defence to a foreign judgment, even though 
its proof will necessitate the retrial of the original case on the retrial of 

merits^ and even though the fact of the defendant’s fraud was 
known to the plaintiff at the time of the original trial. This puts 
foreign and domestic judgments on a different footing and is 
inconsistent with the principle that the same tests apply to both 
kinds of judgment. A litigant in domestic proceedings who, 
without being able to prove extrinsic fraud, merely alleges that 
owing to the fraud of his opponent the adjudicating court came 
to a wrong decision with regard either to the law or to the 
facts cannot bring an independent action to set aside the judg¬ 
ment, but must either take appellate proceedings or apply for a 
new trial; but a litigant who adopts the same line of defence can, 
if the original proceedings took place abroad, require the Eng¬ 
lish court to try the case afresh. The result is that the doctrine 
as to the conclusiveness of foreign judgments is very seriously 
and most illogically impaired. 

f The three decisions, all given by the Court of Appeal, which 
[ ^ have displayed this attitude are the following: 

Aboulo^ Y, Oppenheimer^ 

^ This was an action brought on a Russian judgment which ordered Ahukff v, 

the return of certain goods unlawfully detained by the defendant, or 
alternatively, the payment of their value. One defence was that the 
judgment had been obtained by fraud in that the plaintiff had falsely 
represented to the Russian court that the defendant was in possession 
of the goods, the truth being that the plaintiff himself continued in 

^ V. (1830), 3 Sim. 458. 
2 Jacobson v. Frackon (1928), 138 L.T. 386, 394. He went on to say that it 

would be different if the plaintiff had procured a perjured or an unreliable wit¬ 
ness. See Baker v. Wadsworth67 L.J. (2*®*) 3*^^* 

3 Jbouioffv. Oppenheimer (1882), 10 Q.B.D. 295; Fadala v. Lames (1890), 
25 Q.B.D. 310; Syai y, Heyward, [194^] 2 K.B. 443. 

^ (1882), 10 Q.B.D. 295. 
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possession of them throughout. It was demurred that this was an insuffi¬ 
cient answer in point of law^ since the plea was one which the Russian 
court could, and as a matter of fact did, consider, and that to ex¬ 
amine it again would mean a new trial on the merits. The demurrer 

was overruled.^ 

Vadaia v. Tlic facts of the next case, Vadala^) Lawes,^ were as 
Laives foUoWS : 

y The plaintiff sued the defendant in Italy for the non-payment of 
certain bills of exchange which had been accepted by the defendants’ 
agent acting under a power of attorney. The principal defence raised in 

the action was that the bills, which purported to be ordinary commercial 
bills, were given in respect of gambling transactions without the de¬ 
fendant’s authority. The defence was tried on its merits by the Italian 
court, but failed, and judgment was entered for the plaintiff. The 

plaintiff then brought an action in England on the judgment. 

The case thus raised the simple point whether an allegation of 
fraud, a matter which has already been fully investigated by 
a foreign court, can once more be investigated in England. 
The Court of Appeal unanimously answered the question in 
the affirmative, and ordered a new trial with a view to discover¬ 
ing whether the bills were given for genuine mercantile dealings 
or for gambling transactions. LIndley L.J. said:^ 

‘If the fraud upon the foreign court consists in the fact that the 

plaintiff has induced that court by fraud to come to a wrong conclusion, 
' you can reopen the whole case even although you will have in this court 

to go into the very facts which were investigated, and which were in 
issue in the foreign court. . . . The fraud practised on the court, or 
alleged to have been practised on the court, was the misleading of the 

court by evidence known by the plaintiff to be false.’ 

Syai V. The latest decision of the Court of Appeal in Heyward^ 
Heyward cHtvi further, for it allows the retrial in Enp^IHlibtw^- 

standing that the plaintiff deliberately refrained from raising’ in 
the original trial the facts upon which the allegation of fraud is 
based. The strange result appears to follow that an English 
defendant to a foreign action may reserve a defence of fraud 
available to him with the intention of raising it if he is sued on 
the judgment in England.^ Thus, as has been well observed, the 
irrational rule is suggested that: 

‘To disturb an English j udgment allegations of fraud must be based 

It should be noticed, of course, that by demurring to the plea the plaintiff 
admitted the truth of the facts it alleged. ^ (18 90), 25 310. 

3 Atpp. 316-17. ^ [1948] 2 K.B. 443. 5 55 L,Q.R. 84 (Cowen). 
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on facts subsequently discovered; whereas to re-open judgment 
on this ground no such limitation of time is imposed. Such a distinction 
suffers from the defects both of its inherent absurdity and of being com¬ 
pletely inconsistent with the proposition, which the court accepted, that 
the same principles apply in respect of both English and foreign 
judgments.’* 

An attempt to expose more fully the inconvenience and Present 
injustice of the rule thus laid down from time to time "by the 
Court of Appeal was made in the first edition of this book,^ but probably 
to reiterate it now is perhaps of little more value than to plough 
the sands. If is comparatively safe to prophesy that even the 
House of Lords will hesitate to overrule decisions that have 
now stood for nearly fifty years. It is pertinent, however, to 
remark that the view taken by the English courts has been 
decisively rejected in Canada.^ 

.Foreign judgment contrary to public 'policy of English law, 

action is sustainable upon a foreign judgment which is 
contrary to the English principles of distinctive policy^ or 
which has been given in proceedings of a penal or revenue 
nature.5 There is no need to add anything here to what has al¬ 
ready been said about this subject,^ except to give one example 
of the application of the doctrine to the particular case of a 
foreign judgment. The rule of English law is that 'the general 
recognition of the permanent rights of illegitimate children and 
their spinster mothers is contrary to the established policy 
of this country’,^ and therefore, where a Maltese court had 
adjudged a putative father liable to provide his illegitimate 
daughter with an alimentary allowance without any time¬ 
limit, such as minority, being imposed, it was held that no 
action on the judgment lay in England.^ 

A civil judgment, though combined with a penal judgment, 

’ 12 M.L.R. 106 (Graveson). 
* pp. 521-4. See also 8 Can. B.R. (1930), pp. 231-7. 
3 Re&d, Foreign Judgments, 27-j-Si. 
^ In re Macartney, [1921] i Ch. 522, 527, Astbury J.; for another ground 

on which the action failed see supra, p. 659- 
s Huntington v. Attrill, [i 893] A.C. 150. 

* iSttprij, pp. 154 etseqq. 

In re Macartney, [1921] i Ch. 522, 527. , • 1 , • j 
8 In re Macartney, supra. There were two other grounds upon which this de¬ 

cision was based. It is, therefore, not clear authority for the dubious view that a 

foreign judgment is unenforceable in England merely because the cause of action 

is unknown to English law; see Read, Foreign ’Judgments, pp, 293~5" 

XI 826106 
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may be actionable in England as creating a separate and in¬ 
dependent cause of action, despite the general principle^ that 

I penalties imposed abroad are disregarded. Thus in Raulin^^ 

J 1 
The defendant, a young American lady, while reckle^ly galloping 

her horse in the Bois de Boulogne, ran into the plaintiff, a French 
officer, and seriou^jpmjured him. She was prosecuted by the_State for 

her act of criminal negligence. By French law a person who is injured 
by a crime may intervene in the prosecution and make a claim for 
damages, whereupon his civil action is tried together with the prose¬ 
cution and one judgment is pronounced on both matters. 1 he plaintiff 
did so intervene. The defendant was convicted of the crime and ordered 

to pay a fine of lOO francs to the State and 15,917 francs by way of 

damages and costs to the plaintiff. 

It was held on these facts, in an action brought by the plain¬ 
tiff in England to recover the sterling equivalent of 15,917 
francs, that the French judgment was severable. That part of 
it which awarded the plaintiff damages was not tainted with the 
penal character of the rest of the proceedings, and therefore 
might be put in suit in England without involving a recogni¬ 

tion of a penal judgment. 

(^y^Foreign judgment contrary to natural justice. 

Difficulty Although the judges have frequently asserted that a foreign 
of defining jufjgment which contravenes the principles of natural justice 

'“ustice’ cannot be enforced in England, it is extremely difficult to fix 
with precision the exact cases in which the contravention is 
sufficiently serious to justify a refusal of enforcement. Shadwell 
V.-C. once said that ‘whenever it is manifest that justice has 
been disregarded, the court is bound to treat the decision as a 
matter of no value and no substance’.3 But this goes too far. 
As we have already seen, a foreign judgment is enforceable 
notwithstanding that it patently proceeded upon a wrong view 
of the evidence or of the foreign law, or even of English law, 
but it would not be extravagant to suggest that this is a ques¬ 
tionable application of natural justice. Such a judgment is in a 
wide sense unjust, but it is difficult to trace delicate gradations 
of injustice so as to reach a definite point at which it deserves 
to be called the negation of natural justice. Channell J., in 

’ Huntington v. Attrill, [1893] A.C. 150; supra, p. 140; Banco de Fizcaya 
V. Don Alfonso de Borbin y Austria, [1935] i K.B. 140, supra, p. 139. 

* [1911] 2 K.B. 93. 
3 PnVf V. Dmiarxf (1837), 8 Sim. 279, 302. 
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delivering judgment in a case where the defendant to an action 
on a Canadian judgment pleaded unsuccessfully the refusal of 
the Canadian court to admit evidence of a certain fraud which^ 
had it been admitted, would indubitably have disproved his 
liability, said A 

Tn any view of it, the judgment appears, according to our law, to be 
clearly wrong, but that of course is not enough: Godard v. Grayf and 
whatever the expression ‘‘contrary to natural justice’^ which is used in 
so many cases, means (and there really is very little authority indeed as 
to what it does mean), I think that it is not enough to say that a decision 
is very wrong, any more than it is merely to say that it is wrong. It is not 
enough, therefore, to say that the result works injustice in the particular 

case, because a wrong decision always does.’ 

The expression ‘contrary to natural justice’ has, however, Concept of 

figured so prominently in judicial statements that it is essential 
to fix, if possible, its exact scope. The only statement that can bound up 
be made with any approach to accuracy is that in the present 
context the expression is confined to something glaringly de- duram 
fective in the procedural rules of the foreign law.3 As Denman 

C.J. said in an early case: 

‘That injustice has been done is never presumed, unless we see in 
the clearest light that the foreign law, or at least some part of the 
proceedings of the foreign court, are repugnant to natural justice; and 
this has often been made the subject of inquiry in our courts.’'* 

In other words, what the courts are trigilant to watch is that 
the defendant has not been deprived of an opportunity to 
present his side of the case.3 The wholesome maxim audi 
alteram -partem is deemed to be of universal, not merely of 
domestic, application. The problem, in fact, has been narrowed 

down to two cases. 
The first is that of assumed jurisdiction over absent de¬ 

fendants. The English courts are reluctant to criticize the pro¬ 
cedural rules of foreign countries on this matter and will not 
measure their fairness by reference to the English equivalents. 

^ v. [1913] 3 S42. 

2 (1870), L.R. 6 Q3. 139; supra, p. 664. / z n ^ t 
3 See the judgment of Bramwell B. in Crawley v. Isaacs (1867), m L. l. 5^9. 

For a full review of the subject see Foreign Judgments (2nd ed.), 

pp. 167-74. 
^ B.endersonvdB.enderson{i%\s^,^^3.2'^%^'i<p, _ 
5 Jacobson v. Jrachon (1928), 138 L.T. 386, 390 (Lord Hanworth), 392 

(Atkin'L.]J\Buckanan (i8o8),9East 192; Ruddv.Rudd, [1924] P.72. 
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but, if the mode of citation has been manifestly insufficient as 
judged by any civilized standard, they will not hesitate to 
stigmatize the judgment as repugnant to natural justice and 
for that reason to treat it as a nullity. 

Effect of The relevant cases in modern times have been confined to 
foreign decrees of divorce. In this field, despite a constant flow 

“°case of of judicial statements that such a decree is void if in fact the 
dicrees respondent had no notice of the proceedings,i there is no 

decision in which its invalidity has been based on this ground 
alone, provided that the service of notice to the respondent has 
been in accordance with the recognized practice of the foreign 
court. In Rudd v. Rudd^^ for instance, a husband petitioned for 
divorce in Washington State, U.S.A., and notified his wife by 
posting a copy of the complaint to an English address at which 
she had never lived and by advertising the proceedings in the 
Seattle Weekly News which she was not accustomed to read. 
Horridge J. held that the subsequent decree was void since it 
was pronounced in the absence and without the knowledge of 
the wife, but there was the additional and more fatal objection 
that the husband was domiciled in England. Again, in Mac- 
alpine V. MacalpineS where a divorce was obtained by a husband 
in Wyoming, his place of domicil, there was not only a lack of 
notice to the wife, but a fraud perpetrated upon the court. The 
husband deliberately deceived the Wyoming court ‘into letting 
the petition come to trial without the wife being sent proper 
notification as to the proceedings that were being taken’,'’- On 
the other hand, where the sole cause of complaint has been lack 
of notice, there are three modern cases in which the plea of 
repugnancy to natural justice has been invoked in vain.5 

Quaere The broad result of the authorities, then, seems to be that 
whether jf procedural rules of the competent court have been reg-u- 

jtadgments ^ ^ i i i j 1 i r t -it ^ i 

in rent on la.rly and. bona nde observed the decree or divorce will stands 
* “^footing notwithstanding that in fact the respondent remained ignorant 

of the proceedings, unless, indeed, those rules are so imperfect 
as to be repugnant to English notions of natural justice.^ Of 
course, it may be that this attitude now adopted by the courts 
with regard to a judgment in rem, such as a decree of divorce, 

' Pemberton v. Hughes, [1899] i Ch. 781, 790-1, 792-3, 796-7; Eater w. 
Eater, [1906] P. 209, 237. 

* [1924] P. 72. 5 [ig;8] P. 35. * Ibid., at p. 40. 
5 Eoettcher v. Eoettcher, [1949] W.N. 83; 93 S.T. 237; Maker v. Maher, 

[1951] Y.\^ylgrav. Igra, [1951] P. 404. 
^ V. [1958] P. 35, at p. 45,p^r Sachs J. 
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should not necessarily be extended to a foreign judgment in 
•personam. A judgment by which the competent court has deter¬ 
mined the status of the subject-matter is not confined in its 
effect to the parties, but binds all persons generally, and there¬ 
fore on practical grounds it should not be lightly disregarded. 
This is especially true of a judgment by which the status of a 
husband and wife has been finally and conclusively changed in 

the country of their domicil.^ 
Secondly, it is a violation of natural justice if a litigant, 

though present at the proceedings, was unfairly prejudiced in in foreign 

the presentation of his case to the court. A clear example of this proceedings 
would be if he were totally denied a right to plead,, but the 
defence of unfair prejudice is not one that is lightly admitted. 
It is not sufficient, for instance, that his personal evidence was 
excluded, if the procedural rule of the forum is that parties may 
not give evidence on their own behalf.^ Again, the defence will 
not succeed if the alleged unfairness consisted of something 
that might have been combated and removed in the foreign 
action. The question whether this was the true position arose 
in Jacobson v.JFrachonJ where the facts were as follows: 

^ ^TTcTofLondon agreed to buy crSpe de Chine from B of Lyons. 
A is* Co. brought an action in France for cancellation of the contract 
and for damages, on the ground that deliveries of the material were 
short in quantity and inferior in quality. The French court, before 
giving judgment, appointed an expert to examine the material in 
London. The expert, who was a relative of S, made no proper examina¬ 
tion, and, though deputed by the court to take evidence, refused to hear 
the evidence oi A ^ Co. and their witnesses. He ultimately i^de a 
report adverse x.o A'iA Co. which was found by Roche J. to be the 
uncandid production of a biased and prejudiced mind. Judgment iox B 
was given by. the French court. A A Co. then sued B in England for 
breach of the original contract. B pleaded ffie French judgment in bar 
of the action, but A & Co. replied that this judgment was contrary to 

natural justice. 

The Court of Appeal held that the judgment was not void as 
contravening the requirements of natural justice, sinceA & 0. 
had not been prevented from presenting their case to the coi^rt 
It appeared that by French law the court was not bound by the 
expS’s report, but could reject it if satisfied of its inaccuracy. 

^ 2^ 509; Roii^sonv. Fanner, [1913] 

3 K.B. 835. 



678 FOREIGN JUDGMENTS 

A <y Co. therefore were at liberty to produce witnesses to the 
court and to attack the report. It further appeared that A (A Co. 
had taken this course, though without success. It could not, 
therefore, be said that the court had refused to hear the evi¬ 
dence of the litigant. 
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CHAPTER XVIII 

PROCEDURE 

1. DifFerence between substance and procedure. Pages 681-5. 

II. Matters appertaining to procedure. Pages 685-710. 

{a) The time within which an action must be brought. Pages 685-9. 

(b) The mode in which an action must be brought. Pages 689-99. 

{c) The nature and extent of the remedy. Pages 699-709. 

(^2^) Execution. Page 710. 

I. DIFFERENCE BETWEEN SUBSTANCE AND 

PROCEDURE ONE of the eternal verities of every system of private Procedure 

international law is that a distinction must be made 8°"Tiveiy 
between substance and procedure, between right and by Ux jori 

remedy. The substantive rights of the parties to an action may 
be governed by a foreign law, but all matters appertaining to 
procedure are governed exclusively by the lex foriS In a case 
where the issue was the liability of the defendant upon a 
promissory note made in France, Tindal C.J. stated the prin- 
aple and the distinction that it causes as follows: 

‘The distinction between that part of the law of the foreign country 

where a personal contract is made which is adopted, and that which jr 

not adopted by our English courts of law, is well known and established; 

namely, that so much of the law as affects die rights and merits of the 

contract, all that relates ad litis decisionem, is adopted from the foreign 

country; so much of the law as affects the remedy only, all that relates 

ad litis ordinationem, is taken from the law of the country where the 

action is brought.’^ 

At first sight the principle seems almost self-evident. A 
person who resorts to an English court for the purpose of 
enforcing a claim that arose abroad cannot expect to occupy a 
different procedural position from that of a domestic litigant. 

Justifica¬ 
tion of 
the rule 

X British Linen Co. v. Drummondlo B & C. 903; 
Vianna f i Ssoh i B. & Ad. 284; HuberY. Steiner{i%$ 5), 2 Bing. N.C. 202, Don 
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The department of procedure constitutes perhaps the most 
technical part of any legal system, and it comprises rules many 
of which would be unintelligible to a foreign judge and cer¬ 
tainly unworkable by a machinery designed on different lines. 
A person suing in England must take the law of procedure as 
he finds it. He cannot by virtue of some rule in his own coun¬ 
try enjoy greater advantages than other suitors here; neither 
must he be deprived of any advantages which English law may 
confer upon a litigant in the particular form of actiond An 
English creditor who sues his debtor in Scotland cannot insist 
upon a trial by jury, nor, in the converse case, can a Scottish 
creditor suing in England refuse the intervention of a jury, on 
the ground that in Scotland, v/here the debt arose, the case 
would be tried by a judge alone.^ 

Importance Certain and universal though the principle is, however, its 

tingu^shlng application is frequently one of considerable difficulty, for by 
substance what test is z proccdural rule to be distinguished from one of 

^^Tedure substantivc law?3 Unless the distinction is made with a saga¬ 
cious regard to the underlying purpose of private international 
law, the inevitable result will be to defeat that purpose. So 
intimate is the connexion betw'een substance and procedure, 
that to treat an English rule as procedural may defeat the policy 
which demands the application of a foreign substantive law. 
A glaring example of this is afforded by the fourth section of 
the Statute of Frauds which formerly provided that no action 
shouIT^^ certain contracts unless they were evi¬ 
denced by a note or memorandum signed by the party to be 
charged or by his agent thereunto lawfully authorized. In 
Leroux v. Brown -A 

An oral agreement was made in France by which the defendant, 
resident in England, agreed to employ the plaintiff, resident in France, 
for a period that was longer than a year. The contract was valid by 
French law, which was the proper law, but had it been an English 
domestic contract it would have been unenforceable under the Statute 
of Frauds, An action brought in England for its breach foiled on the 
ground that the statute imposes a rule of procedure which is binding on 
all litigants suing in England, 

De la Fega Y, Fianna^ supra, at p. 288, per Lord Tenterden. ■ 

^ Don y. Lippmann, supra, at p. 14, per Lord Brougham. 
^ See Baton, Jurisprudence, pp. 433 et seqq. 

, ^ [ 18 52] 12 C.B., 801; and see Morris v. Baron, [1918] A.C. 1,15. The statute 
now applies only to a contract of guarantee;'Law Reform (Enforcement of Con¬ 
tracts) Act, 1954, s. i. 
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A moment’s reflection will show that this decision, though 
possibly based upon an intelligible principle of domestic law, is 
repugnant to the principles upon which English private inter¬ 
national law is founded. That law' exists to fulfil foreign rights, 
not to destroy them. The proper law of the contract in Leroux 
V. Brown undoubtedly entitled the plaintiff to recover damages 
for the breach of the undertaking, and had he obtained judg¬ 
ment in France in an action to which the defendant voluntarily 
appeared, nothing would have prevented him from succeeding 
in a suit brought upon the judgment in England. To refuse him 
a right of action in England on the contract was tantamount to 
denying that the contract, admittedly governed as to substance 
by French law, conferred a right upon him. It is a stultification 
of private international law to refuse recognition to a foreign 
right substantively valid under its lex causae, unless its recog¬ 
nition will conflict with some rule of public policy so insistent 
as to override all other considerations. That learned judge 
Willes J. attacked the decision in two later cases, and was evi¬ 
dently of opinion that in the circumstances the statutory rule 
should not have been treated as procedural.^ 

The question remains, then, how the line between substance 
and procedure is to be drawn for the purposes of private inter- 
national law. Only the most general definitions of ‘the law of 
procedure’ have been given by the English judges. Perhaps the 

best known is that of Lush L. J.: 

‘The mode of proceeding by which a legal right js enforced, ^ dis¬ 
tinguished from the law which gives or defines the right, and which by 
means of the proceeding the court is to administer; the machinery as 

distinguished from the product.’^ 

This substitution of ‘mode of proceeding’ for ‘procedure’ does 
not carry us far. Nor does the definition ensure a just and con¬ 
venient solution. It implies that since the owner has chosen to 
fashion his foreign-acquired right into a new form through the 
instrumentality of English machinery he must rest content 

I Williams v. Wkeeler (i860), 8 C.B. (N.S.) 299, 316; v. 

(1863) L.R. I C.P. I, 8. See Williston on Contracts, 600; 32 Yak Lam 
Journal, 311 (Lorenzen). Rules analogous to that contained m the Statnite ot 
Frauds are found on the Continent. For example, by French law a notenal or a 

written contract is required for a contract concerning an o ject va ue a 
than 500 francs; Wok pp. 230-1. The Conunental view is that tbs is a sub 

stanti5e rule to be appKed only if it is part of 
ton V. Horeau (Clunet, 1880, p. 480). “ted 15 B.Y.B.l.L. (i934)> ^ 

^ Poyser v. Minors (1881), 7 S-B.D. 329. 333? adopted in Shesmtii v. 

Lancashire Mental Hospital, 
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with the design and movement of that machine. This sounds 
sensible, but if as in Leroux v. Brown the machinery refuses to 
move, one part of private international law is incontinently 
nullified by another. Nor shall we arrive at a solution if we 
change the metaphor and concentrate upon the contrast be 
tween right and remedy. They do not always admit of contrast 
in law. Historically they are inseparably connected. Much of 
substantive law is secreted in the interstices of procedure i and 
a great American has said that ‘wherever we trace a leading 
doctrine of substantive law far enough back, we are likely to 
find some forgotten circumstance of procedure at its source’.^ 
Moreover, it is still true that certain rules which on the surface 
appear merely to affect remedies are in fact rules of substance 
not of procedure.^ ’ 

iSS' hoi*’' fd'A'Sf "" American jurist has so convinciugly 
between sfiown, that substancc and procedure cannot be relegated to 

cedure between the two, having some kind of objective existence 
discoverable by logic. What is procedural, what substantive 
cannot be determined in yacuofi A line between the two must* 
ot course, be drawn, but in deciding where to draw it we must 

ave regard to the relativity of legal terms and must realize the 
exact purpose for which we are making the distinction. The 
me should not be drawn in the same place for all purposes ^ 

o ■ i J ‘W ciwumsiances. 
PfPO«s of private international la^ 

purpose for ® clistmct trom municipal law require fulfilment. Thus it is at 
dTstittbn whether the fourth section of the Statute of 
is required , ^ procedural or a substantive nature should be 

decided differently according as a foreign or a purely English 
transaction is involyed. The crux of the matter is-^hy if the 

interMtbL^t'T?^ procedure made in priyate 
international law.? The answer presumably is—For the con- 

be exn^cted tn ‘ T causae^ cannot 
Tn ^ ^ releyant rules of the foreign law. 

pply, for instance, the foreign rules concerned wirfi such 

2 CUS lorn, p. 389. 

^ Salmond, JamjSraa'?»£-tf (loth ed.), sec. 17c 

■ Stp .S4et«„. 

Ibid,, passim. 
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matters as service of procesSj evidence and methods of en¬ 
forcing judgments would be not only inconvenient but im¬ 
practicable. Nevertheless, the overriding policy is to apply the 
foreign substantive law, and if this will be defeated by a slavish 
adherence to the domestic distinction between substance and 
procedure, it behoves the court to consider whether in' the 
circumstances such adherence is necessary, 

Tf we admit’, says Cook, ‘that the “substantive” shades off by im¬ 
perceptible degrees into the “procedural”, and that the “line” between 
them does not “exist”, to be discovered merely by logic and analysis, 
but is rather to be drawn so as best to carry out our purpose, we see that 
our problem resolves itself substantially into this: How far can the 
court of the forum go in applying the _ rules taken from the foreign 
system of law without unduly hindering or inconveniencing itself?’^ 

One critic has replied, ‘Not much farther than we have already 
gone’ but at least it would be possible to go far enough to 
avoid such decisions as Leroux v, Brown^ and some of those 
concerned with statutes of limitation. 

The principal rules that, rightly or wrongly, have been 
classified as procedural will now be considered in detail. 

II. MATTERS APPERTAINING TO PROCEDURE 

{a\.The time within which an action must be brought. 
-"^English law is unfortunately committed to the view that EngHs^h 
statutes of limitation, if they merely specify a certain time after statutes of 

which rights cannqt be enforced by action, affect procedure, limitation 

not substance. They concern, it is said, not the merits of the 
cause, but the manner in which the remedy must be_ pursued. 
They ordain that procedure is available only when set in motion 
within a certain fixed time after the cause of action arose. I^n the 
result, therefore, any relevant statute of limitation that obtains 
in the lex fori may be pleaded, while a statute of some foreign 
law, even though it belongs to the proper law of the transaction, 
must be disregarded. The prevailing view on the Continent is 

to the opposite effect.^ , r -i 
This ^ another example where English law, through its fail- 

ure to interpret a foreign rule in its context,^ has gone as ray. 
Suppose, for instance, that an action brought in England upon 

1 

2 

4 

5 

:00k, Logical and Legal Basis of Conflict of Lasos, p. 166. _ • ^ 

S. H. Ailes, 39 Michigan Lata Review, 418. cTbR 7^86 * 
See 28 Y.L.J. 492; 31 Michigan Law Remew, 474; 

55. >P- • 
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German contract is barred by the German statutes but is still maintain 
able according to English law. 

The correct course in such a case is to ascertain whether the 
foreign statute is classified by German law, which is the proper 
law of the contract, as substantial or procedural. If in the eves 
of German law it affects substance, it should be regarded^as 
operative in England; but if it affects procedure it must stand 
excluded. To allow the action to proceed merely because it is 
in time according to the statutes of the forum, which is what 
the English courts do, is to allow a remedy which is no longer 
available under the law that governs the substance of the trans¬ 
action concerned. That law should govern the annihilation of 
the right of action as well as its creation. 

The rules of English private international law upon this 
matter, however, pay little attention to the proper law of the 
tonsaction that is in issue. Thus in a report of a judgment by 
Roche J. It IS said: ‘Foreign courts might have decided that the 
laws of limitation were part of the substantive law, but he was 
unable to apply them as such’.i The result of this attitude is 
twofold. 

p f good plea to an 
exclusively ^-Ctmn brought in England, notwithstanding that the action is 

according to the proper law of the trans- 

. Company v.^Drummond^^ the English period of 
SIX years was apphS to an action^n a'Scottish contract, although the 

fony yeSr 

JSZ “Otlon of the right of action by the proper 
applicable of the transaction is not a bar to an action in England In 

mEngiaud other words if the permissible period is longer in England 
than m the foreign country the plaintiff is at liberty to silstain 
his action here Moreover, this is so, even though the foreign 

country. In Harris Y,X)uzne:^ 
Harris v, 

Quine VK a r Plf'attorneys in the Isle of Man, were employed by 
the defendant from 1858 to r October 1862, ir’i conducting Sons 

' ^ newspaper. 2 Nov. 1033. 
(i837)?7a rF.^ ^“^''^(1830), 10 B. & c. 903; Don vl Lippmann 

N P L.R. 4 Q.B. 653; HuSer v. (is/c/Sa 
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on his behalf in the island. In an action for recovery of fees brought by 
the plaintiits in the Manx court on 30 October 18655 judgment was 
given for the defendant, on the ground that by the Manx statute the 
suit should have been instituted within three years of the cause of 
action. To an action brought by the plaintiffs in England for the 
recovery of the same amount, the defendant pleaded the judgment of 
the Manx court. 

The plea failed and judgment was given for the plaintiffs. 
'Presumably the plea of res judicata failed on the ground that 
there had been no adjudication in the Isle of Man upon the 
existence of the substantive right. 

So far we have dealt only with statutes of limitation strictly Different 
so called, i.e. those which merely fix the period within which ® 
the remedy must be pursued. If they are of a different nature, which _ 
that is to say, if they not only bar the remedy but extinguish ^he rfghf 
altogether the claim or cause of action, then English courts are 
prepared to, give effect to the proper law of the transaction. 
The prevailing opinion is that a statute of this description, if 
part of the proper law of the transaction, may be successfully 
pleaded in any other country where the cause of action is put 
in suit.^ Thus in Harris v.^Quine'^ Blackburn J. said: 

Tf the plaintiffs could have shown that the law of the Isle of Man 
extinguished the right as well as the remedy, and this had been the issue 
determined by the Manx court, that would have been a different 

matter.’ 

This distinction is analogous to that which obtains in the civil 
law, namely, between positive or acquisitive prescription (the 
Roman usucapio), which is the acquisition of ownership by long- 
continued possession, and negative or extinctive prescription, 
which neither destroys nor transfers to a new owner an existing 
right, but provides that the right cannot be put in suit after the 
lapse of a certain period. The English Limitation Act destroys, 
sometimes the right, sometimes merely the reniedy. 

A statute which ordains that actual ownership shall be Extkctioa 
tained by long-continued possession goes to the substance of property 

a transaction, and must be recognized by a foreign lex fori. 
Though statutes of limitation of this nature generally concern 
land,3 they may refer to movables. 

Thus in V. in the Supreme Court of the United States, 

it appeared that by the law of Virginia five years’ bona fide possession of 

Story, s, 582, 
3 Beckford y. Wade (1805)? 17 Yes. Jun. 87. 

2 (1869), L.R. 4 Q*®* ^53* 
^ II Wheaton 361. 
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a slave created a title upon vs^hich the possessor could recover in detinue 
It was accordingly held that a person who had bought a slave in Vir¬ 
ginia from one who had been in possession for longer than five years 
could successfully set up the title thus acquired under the lex loci as a 
defence to an action brought against him in Tennessee. 

The rule of English law until recently was that adverse posses¬ 
sion of personal chattels did not extinguish the title of the 
owner, but merely barred his remedy. The Limitation Act, 
1939, however, now provides that where a cause of action in 
trover or detinue has accrued to a person his title to the chattels 
shall be extinguished after the lapse of six years from the time 
of accrual.! When the issue concerns an obligation, as distinct 

Extincdon from property in the tangible sense,^ the question whether a 

° ^ tfon foreign statute must be recognized in an English action de¬ 
pends solely upon whether the statute extinguishes not merely 
the right of action, but the right itself—whether, in other 
words, it declares the right to be non-existent. This issue arose 
m Huber V. Steiner,where a promissory note had been made in 
France by the defendant to the order of the plaintiff, both 
parties at the time being resident and domiciled in that country. 
To an action brought on the note in England, the defendant 
pleaded the French law of prescription, which provided that: 

All actions relative to letters of exchange and to bills to order 
prescribe themselves by five years, reckoning from the day of protest or 
from the last suing out of any judicial process. . . . 

Tindal C.J. in delivering judgment said that it was necessary 
to consider ^ 

if Sal ■ U- contract made by the defendant- 
C.J. in promissory note is altogether extinguished and made null and void 

Hubert. in that country; or whether, under the doctrine of prescription, the 

contract itself is not annulled and extinguished, but the remedy only 
barred in the French courts of law.’ ^ ^ 

_ In the former case, the French rule would remain operative- 
m the l^ter it would form no bar to an action in the English 
courts The learned judge, having examined the wording of the 
French enactment, came to the clear conclusion that it contem¬ 
plated only a limitation of the remedy and not an. utter avoid- 

^S.3(i),{2). 
to obligariOTs^’ that prescription in the strict sense cannot apply 

(1835), 2 Bing. N.C. 203. And see SocUtide Prayon v. Kotpel The Times 
newspaper, 2 Nov. 1933, cited and explained in 15 B.r.B.I.L,. (1934) 75. 
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ance of the contract itself. It is doubtful, however, whether the 
correct test was applied in the classification of the French rule.^ 

(^^The mode in which an action must he brought. 

Authority is scarcely needed for the proposition that all Mode of 
routine matters arising in the successive stages of litigation 
must be governed exclusively by English law as being the lex by UxjQn 
fori. It is generally said that these include: service of process;^ 
the form that the action must take, e.g, whether it should be 
an action at common law or a suit in equity, or whether any 
special procedure is permissible; the title of the action, e.g. by 
what persons and against what persons it should be brought; 
the competency of witnesses and questions as to the admissi¬ 
bility of evidence; the respective functions of judge and jury; 
the right of appeal, and, according to some writers, the burden 
of proof. 

Of these examples the three matters of burden of proof, evi¬ 
dence, and appropriate parties call for special examination. 

A controversial question is whether presumptions and bur- Burdm of 

den of proof are matters that affect procedure or substance.^ 

By English law, for instance, there is a presumption that a wife is 
entitled to pledge her husband’s credit for household necessaries which 
are suitable to his style of living. The burden lies on the husband to rebut 
the presumption, which he may do in a variety of ways, as, for instance, 
by proving that at the time of the purchase he was sufficiently supplied 
with articles of the kind bought. Suppose that by the law of country X 
a husband is liable for household necessaries bought by his wife unless he 
is sufficiently supplied already, but that it lies upon the seller to prove 
that the supply was insufficient at the time of the contract. Suppose 
further that a purchase of necessaries has been made in X, with which 
country the three parties are connected by nationality, domicil and 

residence. 

If the tradesman sues the husband in England for the price of 
the goods, is it for him to prove in accordance with the law of 
X that the goods were necessary in the strict sense, or is it for 
the husband to prove that’they were not needed.? Upon the 
ruling given to this problem may depend the result of the case. 
It is submitted that the law of X applies, upon the ground 
that the facts to be proved and the obstacles to be overcome 
by a plaintiff before he establishes his cause of action affect 

V i 5 ^.r.A/.T 67-68; 
^ Dohson Y. Festi,Rasini Ci?., [1891] 2 Q.B. 92. 
3 See Wolff, pp. 234-6. 

Yy , 825106 
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essentially the substance of his right. It is reasonably clear in the 
hypothetical case just given that the content of the tradesman’s 
substantive right varies according as it is tested by the law of X 
or by English law. In the one case his right is to recover only 
if he proves a certain fact, in the other he has an absolute right 
of recovery unless that fact is disproved by his opponent. It is 
impossible to describe the exact nature and extent of his right 
without taking this circumstance into account. To establish 
his cause of action, which is a matter of substantive law, he 
must prove that at the time of the contract the husband was 
insufficiently provided with the class of goods supplied.^ 

This view, that the burden of proof is regulated by the lex 
causae^ has the support of Uthwatt J. in In re CohnI- but the 
contrary view was voiced by Langton J. in The Roberta.^ 

Burden of The question whether a rule distributing the burden of 

contr°bi- affects substance or procedure has frequently arisen in 
tory negii- the United States of America upon a plea of contributory 

negligence. The general rule as to tortious liability recognized 
by the State courts is that the lex loci delicti determines whether 
a right of action exists. It is that lex which constitutes the sub¬ 
stantive law. But in some States the burden of proving contri¬ 
butory negligence lies upon the defendant, in others it is for 
the plaintiff to prove affirmatively that he was personally free 
from negligence. It may, therefore, become necessary to decide 
whether such a rule is procedural or not when an action is 
brought in one State in respect of an injury caused in another. 
The decisions are not in agreement, but there is respectable 
authority for the view that the burden of proving contributory 
negligence is determined by the law of the place where the 
injury was committed, in other words that the question is one 
of substantive law.+ 

^videncea Every system of law has its own principles for determining 
manner in which the truth of facts, acts and documents 

shall be ascertained, and it is obvious that whether the question 

_ • The presumptions in the hypothetical case would seem to be what a dis¬ 
tinguished^ writer has called ‘compelling presumptions’, 6x L.Q.R. 380. WolfF, 
P* 23 5> points out that ‘those Continental legislators who have made two separate 
codes, a civil code and a code of civil procedure, have placed all these rules in their 
civil codes. 

4 ^ ^i‘ r- -t r j (i937y58 159. 
bee, tor example, Fitzpatrick v* International Railway (1929), 252 N.Y. 

dist. V* Channel! (1940), no F* 754; 

Cheetham, p. 541; see generally Hancock, Torts in the Conflict of Laws, pp. i Co 
et seqq.; Goodrich, pp. 238-9. 'rf oy 
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at issue is domestic or foreign in origin, those principles must 
invariably apply. If another system of evidence were admissible 
it would be equally reasonable to permit another mode of trial.^ 

‘Whether a witness is competent or not,’ said Lord Brougham, 
‘whether a certain matter requires to be proved bp writing or not, 
whether certain evidence proves a certain fact or not, that is to be deter¬ 
mined by the law of the country where the question arises.’^ 

Leroux v. Brown} is an outstanding example of the rule that 
the lex fori determines whether written evidence is required. 

With regard to the evidence necessary to prove a certain Distinction 

fact, an important distinction that exists where the causa pro- 
handa is a document must be noted. The interpretation of the tion and 

document must be distinguished from its proof. The foreign 
, T-^1 ri document 
document must be interpreted according to the system 01 law 
by which it is governed (e.g. according to the proper law in the 
case of a written contract), but it must be proved in accordance 
with the requirements of the lex fort. The English court that is 
seised of the matter must investigate the governing law as a 
fact and must take such expert evidence as shows what the 
construction would be in the foreign country, but at that point 
the reference to the foreign law must stop. What evidence that 
law admits, what it rejects, is irrelevant.^ Thus, for example, 
the meaning df technical expressions used in a charter-party 
must be ascertained by reference to the proper law, but the 
existence of the charter-party itself must be proved in the 
manner required by English law. Thus in Brown v. Thornton} 

An action was brought in England to recover freight due under a 
charter-party that had been made in Batavia. It was found that charter- 
parties were made in Batavia by the instrument being written in the 
book of a notary, and then signed by the parties. Each party received a 
copy signed and sealed by the notary and counter-signed by the principal 
officer of the Government of Java. A charter-party was sufficiently 
proved in a Javanese court by production of the notary’s book, but, since 
such books were not allowed to be removed from Java, courts in other 
parts of Dutch dominions admitted the copies as evidence. 

The plaintiff was nonsuited owing to his failure to prove the 
charter-party in the manner required by English law. The 
original contract contained in the notary's book was not pro¬ 
duced. Secondary evidence would have been admissible had 

1 3 CL & F. 

2 2ain v. WMteAaven Ry. Co. (1850), 3 H.L.C. i, 19. ^ Supra, p. 682. 
4 x“aUs V. Thompson, supra, at p. 586, per Lord Brongham. 
5 (i82y)^6 Ad-&^E. 185. 
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it been given in the form either of a copy made by the public 
officer of a court or of a copy made by some person authorized 
by each party to give a binding copy, but neither of these ways 
was available. The decision, however, might have been different 
had it appeared that the copies were taken at the time when the 
original contract was made and in the presence of the parties, 
for in such an event it would have been arguable that the 
notary was an agent authorized by both parties to give a 
binding copy. 

Evidence The Crown, however, now has power under the Evidence 
Act, 1933 ^PQj.gjgjj Dominion and Colonial Documents) Act, 1933, to 

issue Orders in Council providing that entries contained in the 
public registries of other countries, whether part of the British 
Commonwealth or not, shall be admissible evidence in English 
proceedings, and that they shall be proved by means of duly 
authenticated official certificates. An Order in Council, how¬ 
ever, will not be made unless the foreign country in question 
recognizes the public registers of the United Kingdom and 
admits proof of the registered contents by means of duly 
authenticated certificates issued by public officers in the United 
Kingdom.I 

interpreta- Evidence, however, must be distinguished from interpreta- 

tin^'ished English law, for instance, that if a contract is 
from written, ‘the writing is the grand criterion of what terms are 

evidence intended to be contractual and what not’^ and that therefore 

oral evidence is inadmissible to add to, vary or contradict the 
writing, is a rule of evidence properly so called that must be 
applied in every English action.^ But, despite its deceptive 
similarity, the rule which admits oral evidence to show that the 
parties intended to incorporate a certain condition customarily 
included in a contract of the particular kind is a rule of inter¬ 
pretation that is not necessarily applicable merely because the 
action is in England. It concerns interpretation, not proofs 
Owing to the imperfect manner in which the contract has been 
drafted, the intention of the parties is not clear and the object 
of the particular rule is to explain what they meant.s 

’ Orders have already been made in respect to Belgium (S.R. & O. 1933, 
No. 383), France (S.R. & O. 1937, No. 515), and Australia (S.R. & O. 1938, 
No. 739). See North v. North (1936), 52 T.L.R. 380; Motture v. Motture, [195 ;] 
I W.L.R. 1066 and the Practice Note in [1955] I W.L.R. 668. 

* Komer-v. Witkowitzer, [1950] 2 K.B. 128, 162, pfr Denning L.J. 
3 Ibid, at pp. 162-3. + Ibid, at p. 163. 
5 The different nature of the two rules is illustrated and explained in Stephen, 

Digest of the Law of Lvidence (12th ed.), notes xiv and xv to articles 97 and 98. 
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A distinction must also be made between facts that are Distinction 

relevant and the evidence by which such facts are proved, for p^of 
the former fall to be decided according to the proper law of the facts to be 
transaction, while the latter is a matter of procedure for the lex 
foru This was considered in The Gaetano and Maria,^ 

An action was brought in England on a bottomry bond given at the 
Azores by the master of a ship carrying the Italian flag, without any 
communication with his owners. By Italian law the bond was valid5 by 
English law its validity depended upon proof that at the time it was 
given the ship was in necessity and that the circumstances were such as 
to render it impossible for the master to communicate with the cargo- 
owners. It was accordingly argued that, since proof of necessity is a 
matter of evidence, the question of the validity of the bond must be 
determined by English law as being the lex fori. The flaw in this argu¬ 

ment was exposed by the Court of Appeal. 

The sole fact in issue was one of substance, namely whether the 
master had authority to give a valid bond, a question which fell 
to be determined by Italian law as being the law of the flag. The 
equivalent English rule on this question no doubt differed from 
that obtaining in Italy, but since it affected substance, not pro¬ 
cedure, it was not to be invoked merely because the action was 
in England. The converse position occurred in the American 
case of Hoadley v. Northern Transportation where the facts 

were these: 

A contract for the shipment of goods was made in Illinois and the 
defendants, common carriers, gave the plaintiff shipper a bill of lading 
which contained a clause exempting the defendants from ail h^bility tor 
loss of property by fire while in transit or in a warehouse. The goo s 
were destroyed at Chicago in the great fire of 1871. By *e law of 
Illinois, and also of Massachusetts where the action was brought, a 
common carrier was permitted to avoid his liability at common 
a special contract. By the law of Illinois, however, such a contract did 
not bind a shipper unless he had assented to its terms, and assent was not 
presumed from mere receipt of the bill of lading but had to be proved 
by other and additional evidence. By the law of Massachusetts accep¬ 

tance of the bill of lading was in itself sufficient evidence of assent. 

The question in the Massachusetts action was whether this rule 
of Illinois law applied. Did that rule affect the rem^edy upon the 
contract or its validity.? It is clear that the fact to be proved, no 

is, homvet,. conBictioB d«cisb«, v. Im.vdU » N. Sj. C,. {1890), 
39 Mo. App. 88; see Goodrich, op. cit., p. 238 note. 
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matter where the action was brought, was whether a special 
contract had been made. What the Illinois rule ordained was 
that if action were brought that fact must be proved by certain 
evidence, just as the Statute of Frauds requires that a contract 
of guarantee put in suit in England must be proved by written 
evidence. It was held, therefore, that the rule affected proce¬ 
dure and was of no force in Massachusetts. 

Form of It is uot a Valid objection to an action instituted in England 

’’governed ^^e correct form that the form would necessarily have been 
by/w/ow different had proceedings been instituted in the courts of the 

proper law of the transaction.i The form in which a remedy 
must be pursued goes to procedure. In effect, differences of 
form are concerned with the identity of the parties to the action, 
and in this connexion there are two questions to be considered. 

whois'the the name in which an action may be 
correct per- brought falls to be determined exclusively by the lex foTt-^ on the 

'generally P^cedure. It is a question 
said to be a that anses principally where the plaintiff is not'the original 

subject-matter of the dispute, but has acquired 
It derivatively from the original owner, as, for instance, in the 
case of the assignment of a debt or other chose in action. In those 
cases where English law requires the assignee to sue in the 
name of the assignor, it has_ been said,2 and indeed on one 
occasion held,^ that the requirement must be observed in an 
action in this country, even though it is not necessary by the 
proper law of the transaction. In the present state of English 
law this ruling causes no hardship, since, even where the 
as^gnment is purely equitable, the plaintiff can overcome the 
difficulty by joining the assignor as defendant, provided that 
he still has a de jure existence.^ 

But on principle it is doubtful whether every rule that regu¬ 
lates the name in which an action must be brought is merely 
procedural in character. If would seem to be an unwarranted 
extension of the province of procedure, at any rate in cases 
falling within the sphere of private international law, to regard 
a rule as procedural if the effect is to deprive the plaintiff of a 
right which he has definitely acquired under the governing 
legal system. If, for instance, English law still regarded a 
contractual right as so essentially personal as to be actionable 

1 

2 

3 

4 

Generat Steam Navigation Co. v. GniUou (1843), 11 M. & W. 877, 8( 
Wolff V. Oxho^ (1817), 6 M. & S. 92, 99, per Lord Ellenborough. ’ 
Jeffery v. McTaggart (1817), 6 M. & S. 126. ^ 
See the Russian Bank cases, supra, pp. 516 et seqq. 
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only at the suit of the original contracting party, it would surely 
be the negation of principle, and indeed of justice, to enforce 
such a rule indiscriminately as being one of procedure, and 
thus to defeat a plaintiff who had acquired a contractual right 
derivatively under some legal system which regarded the trans¬ 
action as valid. To adopt this attitude would be to mistake 
substance for procedure. There is little authority on the matter, 
but the early case of O' Callaghan v. Thomand^ at least shows 
that the English courts have not always adopted this attitude. 

The assignee of an Irish judgment brought an action of debt in his 
own name in England to recover the amount of the judgment. He was 

entitled so to sue by Irish law. 

The argument of counsel for defendant was instructive. Though 
admitting the general principle that the law of one country 
would recognize and enforce obligations raised by the law of 
another country, he contended that the principle applied only 
to the substance of the contract, and could neither affect the 
form of enforcing an obligation in another country nor be 
allowed to contravene the general rule of English law that 
choses in action were unassignable. He therefore argued that no 
action could be maintained in the present circumstances except 
in the name of the person who recovered the judgment. The 
court, however, was unanimous that the rule was matter of sub¬ 
stance, not of procedure. The same result was reached in the 

earlier case of Innes v. Dunlop? 
The second question relates to the party sued. To decide Fom^^ 

whether a foreign rule determining the identity of the party tcrmining 

to be sued, or prescribing the order in which parties must be pa^ to be 
sued, is one of substance or of procedure, it is necessary to 
classify the exact nature and effect of the rule according to the 

legal system of which it forms a part. 
The question is of especial importance in partnership cases. 

The doctrine, for instance of English law, that any one partner 
may be sued alone for the totality of the partnership debts is in 
sharp contrast with the rule obtaining in many other jurisdic¬ 
tions, that a creditor cannot sue an individual partner until he 
has first sued the partners jointly and the assets of the firm have 
been exhausted. A rule of this nature, if pleaded as a bar to an 
English action, must be classified in its foreign context. It must 

' (1810), 2 Taunt. 82. See also Trmbeyv.Fignier i Bmg. (N.C.) 
151, 160; Alivon V. Furnhal (1834), i C.M. & R- 277> 29 - _ 

2 (1800), 8 T.R. 595. But for a contrary view see Morns (ist ed.), p. 249. 
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not be dismissed as procedural, if the result will be to impose a 
liability that does not exist by the proper law of the transaction 
but if it merely requires the enforcement in a particular manner 
of an admitted liability, it must be dismissed as a rule affecting 
only the mode of process. The principle applied by the courts 
appears to be as follows: 

If the proper law regards the defendants’ liability as undoubted 
though it makes it a condition precedent to an action that other parties 
be sued first, this is a rule of procedure that, unless it obtains in England 
is ignored in English proceedings. If, on the other hand, the proper law 
regards the defendant as being under no liability whatever unless other 
parties are sued first, it imposes a rule of substance that must be observed 
in English proceedings. * 

uleMh action brought against the executors of a deceased 
member of a Spanish firm, a plea, which averred that according 
to Spanish law creditors could not institute a suit against the 
separate estate of a deceased partner until they had had recourse 
to and had exhausted the property of the firm, was held bad, 
on the ground that the rule in question determined merely the 
mode of procedure.^ 

The distinction was neatly raised in the leading case of 
Steam Navigation Co. v. GuiUouT> where the facts were 

Na-^igaZ^^ follows: 

Guillou . Tho plaintiffs brought an action in England to recover damages for 
injury caused to one of their ships by the negligent navigation of a 
French ship which at the time of the accident was under the direction 
and management of the defendants’ servants. The offending ship be¬ 
longed to a French company of which the defendant was a shareholder 
and acting director. 

The third plea to the action stated that: 

By the law of France the defendant. . .was not. . , responsible for 
or liable to be sued or impleaded individually, or in his own name or 
person, m any manner whatsoever, in respect of the said causes of 
action, . . . but by the law of Franee the said company alone, by their 
said style or title, or the master in command for the time being of the 
^id ship, was . . . responsible for, and liable to be sued or impleaded 
tor, the said causes of action. 

The one question, therefore, that fell to be decided here was 

^ General Steam Navigation Co. v. Guillou (1843), 11 M.&W. 877; Bankof 
Australasia v. Harding (1850), 9 C.B. 661; Bullock v. Caird (187O 10 O B 

’ Ch.836.Th...gg»,.d 

^ In re Doetsch, supra. 3 
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whether the French law, as disclosed in the plea, absolved the 
defendant from all liability in any circumstances, or whether it 
imposed upon him an undoubted though a joint liability. The 
court unanimously took this distinction* Parke B,, speaking for 
the four judges, said:^ 

Tf the defendant was not liable for the acts of that other by that law 
which is to govern this case, he has a good defence to the action; and, 
for the defendant, it is contended that the plea means to aver that, by 
the law of France, he was not liable for those acts, but that a body estab¬ 
lished by the French law, and analogous to an English corporation, 
were the proprietors of the vessel and alone liable for the acts of the 
master, who was their servant and not the servant of the individuals 
composing that body. . . . On the other hand the plaintiff contends that 
the plea only means that in the French courts the mode of proceeding 
would be to sue the defendant jointly with the other shareholders of the 
company under the name of their association: and if this be the true 
construction of the plea, we all concur in the opinion that the plea is 

bad.’ 

It is submitted that the plea clearly alleged a denial of liability 
by French law, but the judges of the Court of Exchequer were 
equally divided on the question, Lord Abinger and Alderson B. 
holding that French law merely required the defendant to be 
sued jointly with his co-owners in the name of the cornpany, 
while Barons Parke and Gurney considered that according to 
the plea the defendant incurred no responsibility whatsoever, 
joint or several, for the acts of the master. Xhis judicial differ¬ 
ence of opinion upon the question of fact is of no great moment, 
for the importance of the decision lies in the clearness with 

which the general principle is stated. 
It has consistently been held that the order in which property 

in the possession of the court is distributable among creditors lexjar; 
must be governed by English law. The priority of creditors in 
such a case is a procedural matter that is determinable by the 
lex fori? It forms no part of the transaction under which a 
creditor has acquired his right. It is extrinsic, and comprises in 
effect a privilege dependent upon the law of the county where 

. the remedy is sought.^ Thus priorities of creditors claiming in 

^ fldov^ngham (1888), L.R. 6 Eq. Ex parte Mel&oum (1870), L.R. 
Ch. 64; Tke [1923] P- 1025 oU chose tn 

action, supra, p. 497. 
3 Harrison v. Sterry (i 809), 5 

in The Colorado, supra, at p. 107. 

Cranch. 289, 298, per Marshall C.J.; approved 
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bankruptcy or on an intestacy are governed exclusively by the 
lex fori. It is the same in the case of liens. Where, for instance, 
two or more persons prosecute claims against a ship that has 
been arrested in England, the order in which they are entitled 
to be paid is governed exclusively by English law.i 

Distinction In the case of a right in rem such as a lien, however, this prin- 

question''o° must not be allowed to obscure the rule that the substan- 
substance tivc right of the creditor depends upon its proper law. The 

priorities and nature of the right must be distinguished from the 
order in which it ranks in relation to other claims. Before it can 
determine the order of payment, the court must examine the 
proper law of the transaction upon which the claimant relies 
in order to verify the validity of the right and to establish its 
precise nature. When the nature of the right is thus ascertained 
the principle of procedure then comes into play and ordains that 
the order of payment prescribed by English law for a right of 
that particular kind shall govern. 

The dis- It would seem, however, that the courts have not consistently 
observed this distinction in the case of maritime liens.^ A 

tentiy relevant case is The Tagus,^ where the correct ranking of mort- 
observed gagees and of the master of an Argentine ship was disputed. 

The master claimed a lien for wages earned and disbursements ex¬ 
pended in the course of several recent voyages. His right to a lien for 
these sums was restricted by Argentine law to the last voyage, but by 
English law it extended to all voyages made under his captaincy. 

The preliminary problem, therefore, was to ascertain the extent 
of the master’s right. What was his substantive right.? Had he 
a valid lien in respect of all wages and disbursements, or only 
in respect of those connected with the last voyage.? The 
rernedial rule of the English lex fori was incapable of application 
until this question of the extent of his right was determined. It 
seems clear on principle that the matter should have been 
determined by the law of Argentina, to which country the ship 
belonged. The court, however, chose to regard the question as 
purely remedial, and held in accordance with English law that 
the master was entitled in priority to the mortgagees to the 
whole of his wages and disbursements. An opposite decision 
was given in the later case of The Colorado,^ where, curiously 
enough, the court professed to follow The Tagus, 

' The MilfordSwa. 362, 366; The Tagus, [1903] P. 44; American 
Surely Co.v.Wrightson x6 Com. Cas. $7; The Colorado, [1923] P. 102. 

See particularly 57 X.Q.??. 409, 413-14 (GriiBth Price). 
3 [1903] p. 44. V[i92TP. ro2. 
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The two claimants to a ship were who held a French mortgage. The 

and Bj who had executed necessary' repairs to her at Cardiff. The 
transaction under which A claimed did not constitute a mortgage as 
understood by English law, but its effect by French law was to give the 
mortgagee a right equivalent in nature and extent to the maritime lien 
as recognized in England. With regard to priorities the English rule is 
that the claim of a necessaries man is postponed to that of a lienor, while 
by French law the claim of a mortgagee is postponed to that of a 

necessaries man. 

On these facts it was accordingly held by the Court of Appeal 
that A was entitled to rank first. French law determined the 
substance of A's right, English law determined whether a right 
of that nature ranked before or after an opposing claim. 

The later case of The Zigurds^^ however, whtre various The 
claimants against a Latvian ship, including an English ^mort- 
gagee and English necessaries men, prosecuted their claims in 

England, must be distinguished. 

German necessaries men had supplied coals to the ship in a German 
port, and according to German law, if the ship were under arrest in 
Germany, they had rights analogous to those given by a maritime lien. 
They contended, therefore, that, since the nature of a lienor’s claim is 
higher than that of an English necessaries man, they were entitled to 
priority over other claimants who had supplied goods to the vessel in 

England. 

It was held that this contention must fail. No one denied that 
the claimants were ordinary necessaries men, a type of creditor 
whose legal position is well known to English law. The evi¬ 
dence did not show that they constituted a higher class ^-ccord- 
ing to German law, but merely that if thp ship was arrested by 
the German court they would enjoy priority over other creditors 
in the administration of the various claims. Once they had been 
definitely assigned to an ascertained class of creditor, it tol- 
lowed that the ranking of their_ claim must be determined by 

English law as being the lex fori. 

if) The nature and extent of the remedy. 

bt is obvious that a plaintiff who seeks to enforce a fore^n 
claim in England can demand only those remedies recognized 
by English law, and cannot demand even them unl^s they— 

harmonize with the right according to its ^ Lord"“‘“““ 
fixed by the foreign law. ‘Put in another way, to quote Lord 

• [i932]P-ii3- 
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Parker C.J. in Phrantzes v. Jr^entiJ ‘if the machinery byway 
of remedies here is so different from that in Greece as to make 
the right sought to be enforced a different right, that right 
would not, in my judgment, be enforced in this country.’ The 
position is well illustrated by an American case, where: 

A widow brought an action in Texas to recover compensation for the 
death of her husband which had been wrongfully caused by the defen¬ 
dants in Mexico. By Mexican law the only relief possible was a decree 
of periodical payments liable to be increased or decreased according to 
future circumstances; by the law of Texas the only relief possible was 
the final award of a lump sum.^ 

It was held that the Texas court could neither make an award 
in the Mexican sense, since its procedure was not designed to 
such an end, nor could it award a lump sum, since this would 
be to alter the extent of the substantive right. 

PWaw An English illustration is afforded by Phrantzes v. Arrenii 

rgem v^jiich was concemed with the Greek law relating to the obliga¬ 
tion of a man to provide a dowry for his son-in-law. By that law, 
a father is obliged to establish a dowry for his daughter on her 
marriage, the amount of which depends inter alia upon his 
fortune, the number of his children and the social position of 
himself and his son-in-law. If a father fails to fulfil this obliga¬ 
tion, his daughter, and she alone, has a cause of action to compel 
him to enter into a dowry contract not with herself, but with her 
husband. If the father is abroad, he may be directed by the 
Greek court to conclude the contract wherever he may happen 
to be, in the presence either of a public notary or the Greek 
consul. 

■ that Mrs. Phrantzes brought an action 
in England against her father, claiming a declaration that she was 
entitled to be provided with a dowry and petitioning that the amount 
properly due to her should be assessed. 

' [i960] 2 Q.B. 19, at pp. 35-36. 

^'904), 194 U.S. 120; Lorenzen, p. 392. 
P- 355, who cites Bcsckt v. 

lUustraied Standard{i<)oo),6q L.J. (Ch.) 35. In that case an action was brought 
ioran infringement of copyright that had been acquired in France. Kekewich J. 

was known to French law. It is 

tSSSh^m ^ statement in the text that 
must harmonize with the right as recognized by the kxcausae. 

S W ® was required by the International Copyright Act to protect a right that 
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All parties were Greek nationals, and it was assumed that the father 
was domiciled in Greece. 

Lord Parker was satisfied that the obligation of a man to 
establish a dowry in favour of his son-in-law is one that on 
general principles is enforceable in England. It cannot be 
excluded on the ground that the right of the beneficiary is 
unknown to English law.^ Nevertheless, he held that for at least 
two reasons the action must fail. 

Firstly, there was no remedy at common law appropriate to 
enforce the exact right vested in the plaintiff by Greek law, 
namely, ‘a right to obtain an order condemning someone to 
enter into a contract in a particular form with a person not even 
a party to the proceedings’.^ 

Secondly, the daughter did not come to the English court 
possessed of a right to a definite sum of money. What she was 
entitled to was such sum as, failing agreement, a court in its 
discretion might assess, and this assessment depended upon a 
wide variety of factors such as the social position of the parties 
in a Greek environment. ‘All these inquiries and decisions , 
said Lord Parker, ‘are essentially iriatters for the domestic 
courts, and matters largely for the discretion of those courts 

and not our courts.’^ 
It is established that a claim to set-off affects procedure, not 

substance, since the issue that it raises is whether the rehef 
claimed by the defendant shall be granted in the plaintiff s 
action or whether it is obtainable only by a counter-action.'^ 
If the court, in accordance with its own procedural code, re¬ 
fuses the privilege of set-off, it makes no attack on the substance 
of the defendant’s claim, but, without adjudging the merits 
of the claim, merely rules that it must be put in suit in separate 

^ The subject of damages raises a problem of some difficulty Damages 
in private international law, not because the principles are ob¬ 
scure but because the English authorities are scanty. Before 
the law can be stated, however, it is necessary to sketch in out¬ 

line the internal law of England upon this matter. 

■ Distmauishine' in this respect such decisions as In re Macartnej,\i^i-^ i Ch. 
and De limont v. Penniman (1873). to Blatch. 436, where 

flld Yo,ho"f .h« "S'*-. “08“?? 
father to support his son-in-law. r raA B CN S V 6+6 V‘m;a * Mewy-Dresser {1&64.), 16 C.B. {N.b.) ojo. 

5 Sif'see Wolff, pp. 233-4. where it is shown that under Continental laws 
set-off is extra-judicial and is regarded as a matter of substanc . 
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This branch of English law is not remarkable for the clear 
and simple manner in which it has been treated either by judges 
or jurists. At first sight it appears to abound in inconsistent and 
irreconcilable statements. In Robinson v. Harman,^ for instance, 
which was an action for breach of contract, Parke B. stated a 
proposition that has often been quoted with approval: 

‘The rule of the common law is, that when a party sustains a loss by 
reason of a breach of contract, he is, so far as money can do it, to be 

placed in the same situation with respect to damages as if the contract 
had been performed. 

Alderson B. agreed, saying that when a person breaks a con¬ 
tract ‘he must pay the whole damage sustained’. Six years later, 
in the leading case of Hadley v. Baxendaled’ Alderson B., in de¬ 
livering the judgment of a court of which Parke B. was again a 
member, stated another well-known and frequently quoted rule: 

‘When two parties have made a contract which one of them has 

broken, the damages which the other party ought to receive in respect 
of such breach of contract should be such as may fairly and reasonably 
be considered either arising naturally, i.e. according to the usual course 

of things, from such breach of contract itself, or such as may reasonably 
be supposed to have been in the contemplation of both parties at the 
time they made the contract, as the probable result of the breach of it.’ 

Superficially these two statements are flatly contradictory. 
The first entitles the innocent party to recover the whole 
damage sustained, the second forbids him to recover for any 
loss that was neither foreseen nor contemplated by both parties 
at the time of the contract. It certainly cannot be contended that 
the rule as laid down by Parke B. in Robinson v. Harman must 
be taken subject to considerable limitations in practice in view 
of the rule in Hadley v. Baxendale, for it is perfectly obvious 
that if the two rules were intended to regulate the same matter^ the 
second would destroy, not merely limit, the first. In Hadley v. 
Baxendale the failure of the defendant to deliver the shaft in 
accordance with the contract was the direct cause of the stop¬ 
page of the plaintilf’s mill for an excessive length of time, and 
if the rule in Robinson v. Harman had been binding the plaintiff 
ought to have received compensation for the whole period dur-' 
ing which his mill was idle, since otherwise he would not have 
been in the same position as if the contract had been performed. 

* (1848), I Ex. 850. 

A To the same effect see Williams v. Jgius Ltd., fioul A.C. Cio, Cza. 
^ (1854), 9 Ex. 340. ^ ^ i o 
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Two further statements may be quoted with regard to the 
relation between contracts and torts: 

‘The law is that the damages must be the direct and natural conse¬ 
quence of the breach of obligation complained of. The law is the same 
in this respect with regard both to contracts and to torts’: per Bowen 

LJ.^ 
‘Generally^ howeverj it is clear on the authorities that the measure 

of damages . , , is the same in tort and breach of contract’: per Scrutton 

LJ.- 

This application of the same rule to contracts and to torts 
appears at first sight to create a difficulty. Hadley v. Baxendale 
affirms that in contract only such damages are recoverable as 
follow naturally, i.e. in the ordinary course of things, from the 
breach; on the other hand. In re Polemis & Furness Withy 
Cod" affirms with equal emphasis that in torts the whole of the 
direct damage is recoverable, whether it follows naturally and 
in the ordinary course of things from the wrong or not. 

What then is the explanation of these apparent inconsisten- 
cies ? It is impossible to believe that Barons Parke and Alderson remoteness 

in Hadley v. Baxendale intended to jettison or even to qualify a 
rule which had appeared to them so obvious and elementary measure of 

only six years earlier; equally impossible is it to believe that •ii'nages 
Scrutton L.J., with whom Bankes L.J. and several other judges 
have agreed, spoke without circumspection when he enunciated 
a common proposition for contracts and torts. It is submitted, 
however, that there is in fact no conflict between the statements 
quoted above, and that the rule in Robinson v. Harman h subject 
to no limitations whatsoever, whether in practice or in theory. 
The truth would appear to be that judicial pronouncements and 
the statements in textbooks are unintelligible unless two en¬ 
tirely different questions are segregated. In brief, remoteness of 
liability or remoteness of damage must be distinguished from 
measure of damages. The rules relating to remoteness indicate 
what kind of loss actually resulting from the commissimi of a 
tort or from a breach of contract is actionable ; the rules for the 
measure of damages show the method by which compensation 
for an actionable loss is calculated. Damage may be, but dam¬ 
ages can never be, too remote. In tort the rule of remoteness 
establisheii by the C^^as that a tortfeasor is respon^^^^ 

for all the direct consequences of his wrongful act, even thougn 

> Cobb V. G.W.R., [1893] I Q.B. 459> 464- 
» [1932] P-52, 61. 

3 [1921] 3 K.B. 560. 
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they could not reasonably have been anticipated. The analogous 
rule in contracts, however, is different. The breach of a con¬ 
tract, like the commission of a tort, causes material loss, and it 
is that loss to which the rule in Hadley v. Baxendale applies. 
In other words, it is impossible to claim monetary compen¬ 
sation in respect even of an admitted loss unless it arose naturally 
and in the ordinary course of things from the breach of con¬ 
tract. But the rule that regulates the measure of damages is the 
same for contracts as it is for torts. It requires restitutio in 
integrum. In torts compensation must be paid for the whole of 
the direct loss; in contracts, as Robinson v. Harman insists, 
compensation must be paid for the whole of the natural or 

foreseeable loss. 
Rules of Alive to the distinction between remoteness of liability and 

private measure of damages we can now attempt to state the relevant 

national principles of private international law. 
There can be no doubt, at least on principle, that remoteness 

Proper of liability must be governed by the proper law of the obliga- 
,,,>"°^tion that rests upon the defendant. Not only the existence, but 
governs also the cxtcnt^ of an obligation, whether it springs rrom a 

of contract or the commission of a wrong, must be 
^ determined by the system of law from which it derives its 

source.^ The proper law admittedly determines the nature and 
content of the right created by a contract, and it is clear that the 
kind of loss for which damages are recoverable upon breach 
forms part of that content. Both the nature and the content of 
a contractual right depend in part upon the question whether 
certain consequential loss that may ensue if the contract is un¬ 
performed will be too remote in the eye of the law. If the 
proper law determines what constitutes a breach, it is also 
entitled to determine the consequences of a breach. 

Suppose, for the sake of argument, that by French law a purchaser 
who sues a seller for non-delivery of the goods is entitled to recover for 
the loss that he has suffered through failure to carry out any sub-con¬ 

tracts that he may have made. 

A purchaser under a French contract for the sale of goods 
acquires, on this hypothesis, a right of a perfectly definite 

^ Slater V, Mexican NationalCo. (1904), 194 U.S. 120; Lorenzen, p. 392. 
Wolff, pp. 242-4, agrees and gives several pertinent examples of what falls under 
the head of remoteness of damage. But in Koknke v. Karger, [1951]. 2 K.B. 670, 

, 677, Lynskey J. said: ‘The principles on which damages are assessed differ in 
different countries, but in assessing damages I must apply the law and practice of 
these courts.’ On the facts the reference was to remoteness of liability. 
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extent, and the principles of private international law requite ’ ' 
that his position in this respect shall be neither improved nor 
prejudiced by the fact that he happens to bring his action in 
England. If the court applies the rule of internal English law, 
that compensation cannot be recovered for sub-contract losses, 
the result is to diminish the content of the right as fixed by the 
governing law.^ Of course, an exception must be made when 
the type of loss for which recovery may be had in the foreign 
country is contrary to the distinctive policy of the lex fori. 

In T)’Almeida Araujo Lda. v. Sir Frederick Becker fs? Co. Ltd., Remote- 
a case of breach of contract, Pilcher J. based his decision upon 
this distinction between remoteness of liability and measure of contract 

damages.^ The facts were these: 

By a contract, made on March 20 and governed as to substantial 
validity by Portuguese law, the plaintiffs, merchants in Lisbon, agreed 

to sell 500 tons of palm oil to the defendants, a British company carry¬ 

ing on business in London. • -jr 
With a view to the fulfilment of their undertaking, the plaintiffs 

agreed to buy 500 tons of palm oil from one Mourao, a Portuguese 
dealer. This contract provided that in the event of its breach, the party 
in default should indemnify the other to the extent of 5 % of the total 
value of the contract, a sum which in fact amounted to the equivalent 
of ,£3,500. The plaintiffs were forced into the payment of this sum, 

since the defendants broke the contract of March 20. 

In the present action, the plaintiffs claimed to recover by 
way of damages the ^£3,500 which they had been obliged to 
pay under the indemnity. It was admitted that according to 
English law the loss suffered by reason of this payment would 
found no claim to damages, since it was not the kind of loss that 
ensued in the usual course of things from such a breach of 
contract. The learned judge, however, held that English law 

was irrelevant. He said: 

T conclude that the question whether the plaintiffs are e^^ded to 

claim from the defendants the ,£3,500 which they have paid to Moum^ 
depends on whether such damage is or is not too remote In my v ew 
the question here is one of remoteness, and therefore falls to be deter¬ 
mined in accordance with Portuguese law. 3 

It is also established that whether interest is payable upon a ^tionof it IS also estaDiisnea uiitt x" j ^ , 
contractual debt, and if so, at what rate, is a matter to be governed 

of 

> For further examples see Martin Wolff, pp. 244-6- ^ p. 238. 

* [1953] 2Q-B.329- 



PROCEDURE 706 

by the proper law.^ The question often arises on the dis¬ 
honour of a bill of exchange. Here the general rule at common 
law is that whether interest is recoverable on dishonour depends 
upon the proper law of the contract under which the defendant 

rendered himself liable.^ 

‘So,’ says Story,^ if a bill of exchange be made in one State and in¬ 
dorsed in another State, and again indorsed by a second indorser in a 

third State, the rate of damages upon the dishonour of the bill will be 
against each party according to the law of the place where his own con¬ 
tract had its origin, either by making or by indorsing the bill.’ 

In the case, however, of a bill which is dishonoured abroad, 
the Bills of Exchange Act, 1882, has now provided that in lieu 
of normal damages the holder may recover from the drawer or 
indorser, and a drawer or indorser having been compelled to 
pay may recover from any party liable to him the amount of 
re-exchange, with interest thereon until payment.^ 

Remote- It follows from the B'Almeida Case that remoteness of liabi- 

UabiUty ^ matter of substance to be governed, presumably, 
tort cases by the kx loct delicti. To rule otherwise would, indeed, permit 

a plaintiff to exact compensation for what was no ground of 
liability in the locus delicti. The kind of loss meriting reparation 
would vary with the forum.s Thus compensation for the loss of 
a wife’s companionship and services, though not admissible in 
the country where she had been injured by the' defendant’s 
negligence, would be recoverable were the husband to sue in 
England.^ That such a question is not one of procedure was 
directly affirmed by the Court of Session in Naftalin v. L.M.S..P 
where, as we have seen,^ a plaintiff was not allowed in a 

^ Arnott v, Jledfem (1825), 2 C. & P. 88, where the proper law of a contract 
made in London to be performed in Scotland was held to be English law, sed 
quaere % Fergusson y. Fyffe (1841), 8 CL & F. 121, 140, per Lord Cottenham; 
Dicey, p. 708. 

2 2Uen V. Kemble (1848), 6 Moo. P.C.C. 314; Gibbs y. Fremont (1853), 
9 Ex. 25. ^ S, 307. 

^ Bills of Exchange Act, 1882, s- 57 (2). This means in the case, for instance, of 
a bill payable in Paris as much English money as will buy in France at the rate of 
exchange on the day of dishonour the number of francs for which the bill is drawn, 
plus the interest and necessary expenses. See the explanation in Byles, Bill of 
Exchange, nott to {2). 

5 22 €an, B,R, 851, See the very strong statement of DulFC J. in the Canadian 
case of Lwes/ey v. Horst, [1924] S.C.R. do's, cited Hancock, Torts in the Conftict 
of Laws, 123. 
f Cp. the Canadian case of [1944] S.C.R. 3x7, 

^ [1933] S.C. 259; followed in [1949] S.G. X10. 
® p. 286, note 9. 
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Scottish action to recover damages by way of solatium in respect 
of an injury negligently caused to his son in England. Such 
damages are recoverable by Scottish, but not by English, law. 
Authority so direct as this in a case of tort is not to be found 
in England. But in Ekins v. East India Co.^ the plaintiff, who 
brought trover for a ship which had been converted in the East 
Indies, was allowed interest on the value of the ship at the rate 
prevailing in that country. Again, it was held in Cope v. Doherty'^ 
that a limitation put by the Merchant Shipping Act, 1854, 
upon what was recoverable in respect of a collision at sea 
affected the substance of liability, not procedure. The matter 
is confused owing to the peculiar English doctrine that for a 
tort to be actionable at all in this country it must contain two 
ingredients, namely unjustifiability by the lex loci delicti and 
actionability by the lexfori,^ It might, therefore, be argued that 
since the lex fori is of equal importance with the lex loci m deter¬ 
mining the primary question of liability, it has an equal claim 
to be heard on the question whether recovery may be had for 
a particular item of damage. Despite the case of Machado v. 
Fontesf however, the truth would appear to be that a person 
injured by a wrong abroad cannot recover compensation m 
England unless compensation is recoverable according to the 

lex loci delicti^' , . , r j ^ 
The next question is—By what law is the measure of dam- 

ages governed? Those textbook writers who deal with the 
matter affirm in terms that it is governed by the proper law of 
the obligation, but when their language is analysed it will 
eenerally be found that they have in mind what we have called 
remoteness of liability.^ A rule as to the measure of damages in 
the narrow sense is a mere rule of calculation which operates 
only after the injury or loss in question has been found to be 
free from the vice of remoteness. Its function is to quantify in 
terms of money the sum payable by the defendant m ^espect of 
the injury, whether it be a tort or breach of contract, for whij 
his liability has already been determined by the proper la . 
A plaintiff who seeks to recover compensation in England m 
respect of an obligation that is governed as to substance by a 

^ /T7I7V I F.Wms-395, and see Wharton, s. 478 c. -rr » t 
I Yt8 c8^ 2 De G & T: 614, 626; see also in the court below, 4 K. & J. 3^7. 
y Ci85»J> * 3 5«^w,pp. 28oetseqq. 

6 Se?fi eSfpffByK Ae Confikt r; Wharton, ss. 

Q. 478 f.; Goodrich on the Confikt of laws, pp. 254-6. 
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foreign law has already acquired a right the nature and extent 
of which have been finally determined. His object is that his 
right as established shall be converted by the English court into 
a right to receive a definite sum of money. He is entitled to 
be paid in full for the injury suffered and he takes advantage 
of the English process and machinery in order to exact this 
payment. 

Lex fori It would secm, therefore, that all questions that arise in the 
go-vems (-Q^j-gg Qf tiiis quantification of the amount payable should be 

governed by English law as being the lex fori. If, for instance, 
the defendant pleads a tender of the amount due, he must prove 
that the tender is in accordance with English law, for if the 
task of the court is to fix the amount payable it must also be 
competent to decide whether in its view payment has in effect 
been already made.* 

Conversion Again, the view taken in England, though not shared by 
foreign countries,^ is that an English court cannot order 

English payment except in English currency. ‘Whatever sum is ordered 
currency j^g paid, whether for principal, interest or damages, must 

be expressed in English money, or such order cannot be en¬ 
forced by the ordinary writs of execution.If an action is 
brought in England to recover a debt payable in foreign 
currency or to recover damages for the breach of a foreign 
contract, or for a foreign tort where the damages are fixed,'^ 
the amount of the English judgment must be based on the 
quantity of English sterling that would be required to purchase 
in England at the ruling rate of exchange the amount of the 
foreign currency due.s There was formerly a controversy 
whether the rate of exchange prevailing at the date of the wrong 
or at the date of judgment must be followed in making this 
conversion from foreign to English currency.^ The date chosen 
may be of great importance to the parties in view of the violent 
fluctuations of the rate of exchange that not infrequently occur 
in the modern world. It is now settled that the relevant date is 
the date of the wrong.’ The extent of the loss for which the 

* [1933] P. 251. 
^ Mann, The Legal Aspect of Money, pp. 307 et seqq. 
3 Mannersy, Pearson lA Son, [1898] i Ch. 581, 587, Lindley M.R. 
^ Celia {s,s.) v. s.s. Volturno, [1921] 2 A.C. 544. 
^ Manners^ v. Pearson ^ Son, supra, at p- 593, per Vanghan Williams LJ. 
^ For a discussion of the matter see Mann, The Legal Aspect of Money, pp, 

288 et seqq. 
^ In re United Railways of Havana and Regia Warehouses [i960] 

2 WX.R. 969. 
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plaintiff is entitled to compensation falls to be determined at 
the date when it was'suffered, not at the date when the judg¬ 
ment happens to be delivered. 

If the date taken be that not of the tort but of the judgment, it is 
giving the plaintiff not damages for the tort, but damages also for the 
postponement of the payment of those damages until the date of the judg¬ 
ment. If such later damages can be recovered, as under circumstances 
they may be if the defendant improperly postpones payment, they would 
be recovered in the form of interest. They would be damages not for 
the original tort, but for another and a subsequent wrongful act.’^ 

This rule applies not only to an action for tort but also to an 
action for breach of contract,^ or for the recovery of a liquidated 
debt3 or for an account,^ or for the non-payment of a promissory 
note or a bill of exchange.^ 

There are, however, two cases in which it is provided by 
statute that the conversion into pounds sterling shall be made 
according to the rate of exchange prevailing at the time of 
judgment. First, where damages are awarded against an inter¬ 
national carrier by aircraft;^ secondly, where a foreign judg¬ 
ment expressed in foreign currency is registered in England 
under the Foreign Judgments (Reciprocal Enforcement) Act, 
1933.7 This last rule was applied in an action brought in 
England to recover the damages awarded for breach of con¬ 
tract by an American judgment that was not registrable under 
the Act of 1933. ‘The American judgment’, remarked the 
learned judge, ‘is the immediate source from which the defen¬ 
dants’ liability flows in the present action, and no earlier date 
can be called into consideration.’® 

I Celia {s.s.) v. sj. Foitumo, [1921] 2 A.C. 544, 563-4 per Lord Wrenbury. 
^ Madeleine Vionnety, Wilis,i K.B. 72; DiFerdimndov. Simon Smits 

^ Co,, [1920] 3 K.B. 409. 
3 Sociiti des Ettels du Touquet-Paris-FlageY. Cumming, [1921] 3 K.B.459; 

Graumann v. Treitel, [1940] 2 All E.R. 188. In re Russian Commercial and Indus¬ 
trial Bank, [1955] Cb. 148, explaining Cummings v. London Bullion Co, Ltd,, 
[1952] I K.B. 327. 

^ Manners Y. Pearson, [1898] i Ch. 581. 
3 Salim Nasraliak Khoury v. [1943] A.C. 507* 
® Carriage by Air Act, 1932, s. I (5). 
7 S. 2 (3). For the main provisions see supra, pp. 63 5-8. 
^ East India Trading Co. Inc. v. Carmel Exporters and Importers Ltd., [1952] 

2 g.B. 439, 444. It follows that since the plaintiFs original cause of action does 

not merge in the foreign judgment (supra, pp. 630-1) he may sue in England 

for breach of contract, in which case the date of conversion will be the date of 

the breach. 
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Lex fori 
governs 

exclusively 

(d)/Execution. 
^Judgments and the execution of judgments, being integral 

parts of the process which the plaintiff has elected to adopt, are 
necessarily subject to the lex fori. The particular mode of execu¬ 
tion admitted by that law, whether more or less favourable to 
the plaintiff than that recognized by the proper law of the 
transaction, has exclusive application. This principle covers 
such matters as whether the judgment may be satisfied out 
of land or goods; whether debts in the hands of third parties 
can be attached by garnishment; whether a receiver may be 
appointed; whether a writ ne exeat regno is procurable; or 
whether personal constraint is permissible. 

Thus, where a Portuguese, who had been arrested in the course of 
English proceedings for non-payment of a debt which was due to a 
Spaniard under a Portuguese contract, applied to be discharged from 
custody, on the ground that he was not liable to arrest by the proper law 
of the contract, the application was refused.' 

' De la Vega v. Vianna (1830), i B. & Ad. 284;'to the same eiFect Brettilot v. 
Sandos (1837), 4 Scott aor. The earlier cases of Talleyrand v. Boulanger (1797), 
3 Ves.447,andif^/<i»v. ff/z>«i^r(i797), i Bos. & Pul. 138, are overruled. 
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... 52 
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natural justice, must not he contrary to ... ••• 

obligation, doctrine of. ." 67 
penal, must not be •" ■" 634, 636(8), 6e 
pending appeal^^st ^ec o !.. - «5o- 

633-5 
659-60 

631, 638-40 

... 636 
630-1 

667-78 

.. 637 
660-1 

632-78 

632-40 

632-3 
658-60 

635-8- 

668-73 
660- 1 

627(1), 636 
. 450 

... 659 
... 653-4, 667 
... 653-7, 667 

632-3 
632-3 
661- 7 
674-8 

629-31 
... 673 

634, 636(8), 660 

public policy, must not be contrary to ... 623.4, 651-3 
reciprocal recognition of • * ■ 627-31 
recognition of, principle of 
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Foreign judgments {cont.} 
registration of ... 
res judicata, principle of 
Scottish judgments .. ^ 
submission of defendant as basis of jurisdiction 
unimpeachable on merits, except in case of fraud 

Foreign law: 
admissible evidence of 
application of, meaning 
exclusion of 
meaning of . 
proof of ... 

Foreign Marriage Acts, 1892 to 1947 

Foreign sovereigns: 
cannot be sued unless submit 
immunity of property 
proof of status. 
submission to jurisdiction 

Foreign torts see Torts. 

Formal validity: 
choses in action, assignment of . 

contract ... 
immovables, alienation of .. 
marriage 
marriage settlement 
testamentary powers of appointment 

wills 
immovables ... 
movables 

Fonndlings: 
domicil of ... ••• 

Fraud: 
basis of jurisdiction over foreign land 
defence to action on foreign judgment 

Frauds, Statute o!: 
matter of procedure ... . 

Clamlshee proceedings . 

denexal bequest: 
whether exercises power of appointment 

‘Ueneral maritime law ’. 

Gett ... ... 

Oifts inter vivos: 
bequests, distinguished from .. 
law to which subject ... ... ... ... 

Gold clauses ... ... 

Hoods in transitu: 
^ 'transfer of ,. ••• " ■ »•* 

Hoodwfl: 
•situs of 

Hrem rnarr^^ .. 

6^2-40 
666™~7 
632-3 
643-8 

661-7, 671-3 

131-2 
9, 60-86 

136-63 
10 

131-5 

334"^ 

88- 96 
89- 95 

97~ioo 
100-2 

.494 
236-8 

597-601 

330-49 
545“^ 
571-3 

... 604 

563-73 

... 189 

618-19 
66'0-i, 668-73 

53“‘54» ^^2-3 

499-501 

579""S<3 

. 297 

.. 403 

50-5S 
47^7 
261-5 

,, ' 484"*6 

... 467 

56(3) 
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‘Grouping of tlie elemonts’: 
doctrine of 

Guardians: 

English ... 
jurisdiction to appoint 

foreign 
jurisdiction to appoint 
position of, in England 

Hague Conveutious 

Hague Rules 

pri-iKS''' P”"" r'" 

Hire-Furcliase Transaction 

Huber: 
influence of 

Husband and wife. Marriage, 

niegality: 

... 
domicil of 

Immoral transactioiis: 
not recognized in England 

Iminovables: 
alienation of 

capacity 
essential validity 
formal validity 
restraints on ••• 

bankruptcy, efiect of, on — •• ^ 
classification of property a 
contract to convey 
jurisdiction over 
lex situs governs 
succession to ••• 
trespass to foreign 

Immunity from jurisdiction: 
diplomatic envoys 
Government departments — ■ ^ 

sovereigns 

Immutability, doctrine of 

^s“^Sunlfor annulment of marriage 

‘Incidental anestion’ 

Income tax: 
test of liability for -- 

Infants: ^ . 
capacity to contract ... ^ 

domicil of •** “* 

826106 

215 

448- 5I 

449- 5^ 

451-2 

12-13 

227-9 

... ^^2 
612-14 

435-7 

80, 481—2 

27-28 

240-6 

. 189 

. 159 

596-7 

601-3 

597^01 

601-3 

523-4 
49, 461-6 

598-600 

590-6 

588-614 

603-X4 

591-2, 595-^ 

103-6 

99—100 

88—102 

53^4X 

... 353 
85-86 

201-5 

229-30 

230—2 

189-92 
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Infants [cont.) 
guardiansMp of . 
jurisdiction of Englisii courts over ... 

Inland bill: 
meaning of 
transfer ... .y 

Intangible movables, see Chases in action, 
term criticized ... 

Intended matrimonial borne: 
capacity to marry, whether governs ... 
mutual proprietary rights of husband and wife 

Intention; ^ . 
declarations of, as affecting domicil ... 
effect of, on proper law of contract. 

Internal law of a country: _ . , ^ ^ 
private international law, distinguished from 

unification of 

International carnage: 
contract for 

International money obligations 

Interpretation, see Construction, 
contract. 
negotiable instruments . 

Intestacy: 
immovables 
movables 

Invalids: 
domicil of 

‘Issue’: 
meaning of .. 

Jactitation of marriage. 

Judgments, see Foreign Judgments. 

Judgments Extension Act, 1868 ... 

Judicial separation; 
choice of law 
effect of 
jurisdiction 

English courts .. 
foreign courts . 

status, whether affects 

Jurisdiction of English courts: 
^,Q.tiominpefSonam 
actions w .. 

, 'administration, to grant 
'assumed' 

■■bankruptcy .. ■*** 
■ contract ... .. .. » 

co-respondents, over ... ... ... 
corporations ... .. 
.divorce ... ... ... ' 
ecclesiastical courts 

in fetsonam ... ... * 

immovables ... ... 

... 447 

447-51 

273/507 
... 507 

. 314-30 

whether governs 532-6 

175-86 

214-21 

256-67 

603-4 

57-59» 559 

... 415 

... 414 

412, 413-14 
... 408 

4x1-12 

412-X3 

409-11 

107-9, xix-20 

... ' X09-XO 

... 550-2 
xxx-20, 651-3 

... 510-20 

XO7-9, X14-16. 

■... 392 
X99-20X 

' 3^3-92 
.349-5X 

■ 61.4-24 

... . 59'0-6 



INDEX 723 

Jurisdiction ol English courts {cont.) 
imiminity from . 
infants, over . 
judicial separation . 

lunacy. 
nullity of marriage . 
Order ii, R.S.C. . 
persons who cannot invoke . 
property in England as basis of jurisdiction in rem 

status . 
stay of actions. 
succession 
trusts 

Jurisdiction oi foreign courts; 
divorce ... ... ••• 
judgment having international validity 

nullity of marriage . 

‘Justifiable’: . . ^ 
meaning of, in relation to foreign torts 

Land, see Immovables. 

Law of a country: 
meaning of the expression . 

Lawful wedlock: 
birth in, as test of heirship ^ ^. 
birth in, whether test of legitimacy. 

Legatee: 
capacity of .. . 

Legislation: 
no extra-territorial effect . 

Legitimacy: 
birth in lawful wedlock 

not sole test, private international law ... 

test of, English internal law . 

declarations of. 
domicil, should govern . 
domicil of father predominant . 

^ly^ots unions, whether cMdren iegitiinate 
posthumous children ... .* 

relevance of .*• , •** .* 
test of, in private international law ... 

Legitoiation: 
aduUerini .*• . 
I)’Argentr6 on ... ••• 
declarations of ... 
effect in England of foreign ... • • • - * * 

meaning of 
^recognition' ... 
subsequent marriage 

at common law ... ••• •** 
by statute ... ••• ;** *** 
theory of 

I^x actus: . 
assignment of cHoses in action 

88-106 

447-51 
411-12 

453-5 
357-70 

I11-20 

87-88 
... no 
IIO-II 

122-7, 513 
... Ill 

95» 114 

393-405 
540—58 
376-81 

284-90 

60-86 

435-7 
416-27 

562-3 

147-51 

416-27 
.. 416, 426-7 

437- 8 
416-27 

424-5 
. 415 

306-9 
... 426 

415- 18 
416- 27 

... ... 430 

.. 27 
438- 9 

427-37 

.••415 
431-4 

427-9 
429-31 

. 432 

... 474.475-7 
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Lex causae: 
application of ... 
meaning of . 
selection of 

Lex domicilii: 
assignment of debts 
mutual proprietary rights of spouses 
transfer of ckoses in possession 

60-86 

8, 44 

51-59 

. 487 

531-6 

470-2 

Lex fori: 
administration of assets 
bankruptcy . 
procedure . 

Lex loci actus: 
assignment of choses in action 
transfer of choses in possession 

Lex loci celebrationis: 
marriage 

formalities 
nullity jurisdiction. 
polygamous marriages 

Lex loci contractus: 
contracts 

capacity 
formalities 
illegality .^ • 
negotiable instruments, formalities 

Lex loci delicti commissi: 
what is ... 

Lex pecuniae . 

Lex situs: 
assignment of choses in action 
garnishment 
meaning of 

in case of immovables 
in case of movables 

transfer of choses in possession 

552-5 
528-9 

, 681 

489, 493-4 
••• 473 

. 330-4 

... 362-6, 369-70. 377-8, 381 

309-14 

230-1 

236-8 

243-4 

270-2 

... ■ 292-5 

... 259 

487-9, 499-501 

499-501 

589-90 

... 478-82 

472-3, 477-84 

liens: 
priority of 

limitatioii of actions: 
matter of procedure ... '.. 

‘Lines marriage’ ... 
Lis alibi pendens... 

Local law theory ... ... 
Locus delicti ... . 
Lord Kmgsdown’s Act, see Wills Act, 1861* 

Lunatic: 
■■ Court of Protection • .... 

curator, foreign powers of ... . 
■domicil of' ■ ... '' . 
'jurisdiction of English courts ■ . 
stock, .transfer of, under Mental Health Act 

697"“9 

■685r9 

336-7 
122-7 

34-36 

292-5 

... 454 

453. 455-7 
... X93 
... 453 

456-7 

Maintenance orders: 
British, enforcement of ■66o(i') 
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Maltese Marriage Case . 

MaECini: 
influence of . 

MaEsfieM, Lord: 
influence of . 

Market overt: 
sales in. 

Marriage: 
annulment of, see Nullity of marriage. 
assignment of property by . 

capacity to marry . 

certificat de coutume . 

character of, what law determines . 

common law requirements . 

consents to . 

dissolution of, see Divorce. 
Foreign Marriage Acts . 

formalities of ... . 

Gretna Green marriages . 

high seas, marriage on . 

indissolubility of, by canon law . 

J ewish ... ... • • • • • • . 
‘lines', within the ... ^ . 

meaning of, for purposes of English law 

monogamous, when essential ... 

monogamy, test of . 

no impediment, certificate of ... . 

nulla osta certificate . 

nullity, see Nullity of marriage, 
polygamous, see Polygamous marriages. 
prohibited . 

putative ... . . 

remote places, in .. 

void and voidable . 

Marriage officer . 

Marriage settlement: 
capacity. 

essential validity . 

formal validity .. v, *“ 
property of spouses, how affected by 

Matrimonial causes, Divorce; 
separation; Nullity of mamage; KestitutioE 

canon law of ... 

definition ... .* . 
English law after 1857 

Measure of damages: 
procedure, a matter of ••• 
remoteness of liability, distinguished from ... 

Mental Disorder, 55^ Lunatic. 

Merger of cause of action; 
none in case of foreign judgment . 

Mohilia ossihus inhaerent 
Mohilia sequuntur personam ... - — 

Mohammedan divorces . 

531-41 
314-30 
. 338 

309-14 
340-2 

54-57 

334-9 
330-49 

56(3) 
347-9 

. 350 
307» 403> 404-5 

336- 7 
302-14 

302-3 

304-5 
337- 9 

. 338 

327-8 
416-22, 424, 426-7 

340-3 
353-7 

marriage; Judicial 
of conjugal rights. 

349-50 

... 349 
... ... 351 

... 470 
470, 472 

402-4 
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Money of account ... 
Money of payment 

^baS^ofVrisdiction in personam ovez foreign land 

capacity to grant 
immovable, classified as right, over ... 
jurisdiction under Order II, R-S.C. ... 

Mortmain: 
gifts in ... ••• •**, 

MoyaWes, see Transfer of chases in possession. 
beneficial distribution on death 
classification of property as ... 
immovables distinguished from ... . 

ifi irunsitu, transfer of 
passing of property in. 

national law: ^• t 
ascertainment of, in case of British subject 

lationai ships: 
immunity from jurisdiction 

lationality^: 
corporations 
domicil, contrasted with ... . 
jurisdiction, not a ground of.. 
‘personal law’, criterion of, in some States ... 

nationalization, see Confiscatory legislation. 

natural justice: 
foreign judgment opposed to 
foreign law opposed to 

negotiable instruments: 
convention on ... 
foreign bill 
formal validity .. 
inland bill .. . 
interpretation ... 
negotiability, what law determines ... 

place of issue ... 
presentment 
protest ... .. 
transfer ... 

*next oiMn’: 
testamentary gift to ... 

nominalisin, principle of 

Nulla Osta certificate 

nullity of :marriage: 
canon law 
choice of law 

English suits ... 
foreign suits ... 

decree of 
affects status 
retrospective effect ... 

divorce, compared with 

257-9 

266-7 

615, 619 
... 600 

... 462 

... 119 

... 602 

559-87 

49, 461-6 

461-6 

484-6 

... 476 

71-72, 198 

96 

... 209 

185-6, I94"9 
. , 648-9 

I94“9 

674-S 

. ... 153 

. ... 268 

273. 507-3 
270-2 

273, 507 
272- 5 

269-70 

... 270 

273- 6 

273-6 

501-8 

... 532 

... ■ 259 

... 333 

... , ,350 

370-6 

381-3 

359-60 

354-5 
359-60 
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357-8, 366-7, 37^7» 378-80 

. 356-7» 371-4 

.353 

Nnllitsr of marriag© [conL) 
domicil 

as basis of jurisdiction 
grounds on wMch decree grantable 

contractual or personal . 
list of, according to English law . 

jurisdiction of English courts 
void marriage . 
voidable marriage . 
wife petitioner .. 

jurisdiction of foreign courts 
void marriage . 
voidable marriage . . 

place of ceremony, whether basis of jurisdiction 
362-6, 369-70, 377-8, 381 

residence, whether basis of jurisdiction 359-62, 367-9, 377, 380-1 
void and voidable marriages 

358, 

366-70 
357-66 

362, 367 

378-81 
376-8 

described 
domicil, how affected by 

353-7 
355-6 

Obligatio doctrine: 
foreign judgments . 
foreign torts .. 

Oto and acceptance . 

Order 9, E. 8, E.S.C. 
Order 11, E S.C. . 
Order 37, E. 54, E.S.C. . 
Order 48, E. 3, E.S.C. ... . 
‘Ordinary residence’, meaning of . 

Origin, domicil of, see also Domicil . 

Origo . 

Parental consents . 

Partial renvoi . . 

Parties to an action: 
whether a matter of procedure 

Partnership: 
foreign, is an unregistered company. 
jurisdiction over . 
winding up of. 

Penal judgment, foreign: 
not enforced . 

Peni^ laws, foreign: 
classification ... ••• . *“ 
confiscatory 
unenforceable in England 

Pending appeid: . . ^ , 
efiect of, on enforcement of foreign judgments 

a defence to action on foreign judgment 

Permanent Court ol Inteniational Justice: 
influence of ..* ••• ’** . 

Permanent honae: 
whether equivalent to domicil 

629-31 
. 278 

233-5 

.. 199 
111-20, 651-3 

... X20 

... II9 

II4» 389 
164-5,186-9 

X9 

54-57 

... ... 65 

694-7 

. 517 
119-20 

5^7-20 

138-41, 673 

139-40 

141-54 
. 138 

634, 636(8), 660 

669,671 

14-15 

165-70 
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Perpetuities, rule against... 

‘Personal law’: 
constituted by lex domicilii according to English law 
constituted by lex patriae according to some systems 

meaning and scope of. 

Personal laws: 
disappearance of 
system of, sixth to tenth centuries ... 

Personal representatives, see Administrators. 

Fledge . 

Polygamous marriages: 
character of, what law determines.- 
matrimonial jurisdiction of English courts, not available 
recognized by English law 
succession to English immovables 

succession to English title of honour 

Post-glossators . 

Posthumous children: 
domicil of 
legitimacy of 

Powers of appointment: 
testamentary exercise of 

capacity to exercise ... 
essential validity 
formal validity 
general bequest, whether effective 

‘Preliminary question ’ . 

Prescription: 
differs from limitation of actions 

Presumptions . 

Priorities: 
assignment of chases in action 
bankruptcy 
creditors of administered estate . 

liens ... ■ . 

Private international law: 
alternative names for. 
basis of, in English law 
different in different countries 

function of ... . 
history of ... ‘. • - - • ♦ •»* ■ 
internal law, distinguished from 
interpretation of concepts of ,.. 
meaning of 
nature of 
reasons for its existence 

■scope of ... ... ... ... , 
theories of 

acquired rights theory ... .... 
local law theory ■ ■ ... ... ' ... ... ' ... 

, Savigny • .. ■ ... ' 
' unification of ... . ,. ... ■. ■... 
whole law of a country, distinguished'from . .... 

Probate, see Administration. 

575-6 

164 

194-6 

164 

483-4 

309-14 

... 303 
306-9 

302-3 

... 303 

23-25 

189, 426 

... 426 

56:1-2 
578- 80 

571-3 
579- 80 

85-86 

687-8 

689-90 

497-8 

... 529 

... 553 
697-9 

16-X7 

36-37 
xo 

3 
18^.43 

6 
5^-52 

... 5-7 
9 

3--5 
3. 5”-6, 7*“^ 

27-28, si-»33 
34-“35 

■ 29-30' 
, 12-13 
. ■63-64 
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Procedure: 
arrest, a matter of .710 
burden of proof . 689-90 
classification ... .. 53“54, 681-5 
currency, conversion of foreign into English . 708-9 
damages, measure of. 701-8 
English law of, invariably applies in English action ... 53, 681-5 
evidence, a matter of. ... ... 690-1 
form of action, a matter of . 694-7 
garnishment ... ... ... ... ... ... ... 499-501 
lex fori governs ...   53,681 
limitation of actions, a matter of ... . 685-9 
parties to action, whether a matter of . 694-7 
priorities, when a matter of ... . ... ... 697-9 
remedy, extent to which matter of. 699-709 
remoteness of damage, not a matter of . 703-7 
set-off, a matter of .701 
Statute of Frauds . . 53-54> 682-3 
substance, distinguished from ... ... ... ... 682-5 

Prodigality . ... 162 

Promissory notes, see MegotiaMe instraments. 

Proof: 
construction, distinguished from . 691-2 
diplomatic rank, of . 104-5 
foreign law, of. 131-5 
sovereign status, of . 97-100 

Proper law, see Contract: 
choses in action, assignment of . 489-91, 496-9 
choses in possession, assignment of. 474> 475“7 

Property, see Immovables; Movables. 
classification of. . 49» 46^“6 
real and personal .461,4^8“^ 

Protest against jurisdiction: 
whether constitutes submission to jurisdiction . 645-8 

Public policy: 
applicable to all actions in England ... . 154-62 
cases in which foreign law conflicts with ... 158-61 
foreign judgments . ... ... ••• 673-4 
invoked to exclude English law . .. I5<^(3) 
meaning of, for purposes of private international law ... 154“^ 

Putative marriages ... ... ... **• 416-22,424,426-7 

^ion, Classification ... .. 46(1) 

Bealty and personalty: 
distinction between 

generally disregarded 
stage at which material 

doctrine of conversion ... 

Keciprocal recognition: 
foreign judgments 

Kecognition: 
doctrine of, relating to foreign judgments 
legitimation, a form of ... ... 

Rigles de rattachement ... 
Bemarriage, prohibitions against 

. 49. 461 

... ... 49, 461 

. 465^6 

463--5 

397-400, 623-4, 651-3 

627-31 

. 431-4 

. 9 

. 405-6 
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Eeimedy: 
how far a matter of procedure . 

Remoteness 0! .. 

Renvoh see f oifelgn CJonrt theory. 
doctrine of 
double .. 
partial renvoi . 
problem illustrated 
total renvoi . 

Rettiisition, foreign, see Coniscatory legtslation. 
whether regarded as confiscation 

Res judicata: 
principle of 

Residence: 
corporations 
domicil, distinguished from. 
effect on domicil of choice . 
jurisdiction 

divorce . 
judicial separation. 
nullity of marriage ^ . 
restitution of conjugal rights 
situation of debts 

'ordinary residence’, meaning of 

Restitution 0! conjngal rights: .. 

Restraints on marriago 

Revalorization ... . 

Revenue laws, foreign: 
unenforceable in England .. 

Revival 0! domicil 0! origin: 
doctrine of . ... 

Revocation of will .* 

Roman Empire; 
choice of law in . 
domicil in . 
Private international law in. 

Rule against perpetuiiies ... . 

Rules of the Supreme Court: see Order. 

Russian banks . 

. 699-709 

. 701-7 

60-85 

. 65-85 

. 65 

. 61-62 

. 65-85 

. 3:49"5i 

... ... 666-7 

. 201-5 

. 172 

. I73-5 

. 388-90 

. 411 
359-62, 367-9. 377. 380-1 

..414 
487-8, 499-501 

. 114. 389 

.414 

.  575 
260-1 

136-8 

. 187-9 

. 583-7 

3:9*"20 
19 

.. 18-20 

. 575-6 

516-20 

Sale of goods, see Assignment 0! Chases in possession. 

Satisfaction of debt by beguest ... . *. . - — 

Savigny: 
ihduence of 

Scottish heritable bonds ... 

Serbian loans case ... ... *.• 

Service out of the jurisdiction: 
English ...' 

■ .foreign ,.. 

Set-off ... ... , 

... 58S1 

29-30 

46«-3 

X4-"3:5 

II1-20 

; 651-3 

703K 
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Slmres: 
situation of 
transfer of 

SMps: 
marriages on board 
torts concerning 

.. 508 
508-10 

347-8 
295-8 

Single conception tlieory of domicil .171 

Solatium: 
damages by way of . 286(9) 

Sovereigns, see Foreign sovereigns. 

Stamp laws: 
convention on ... ... ... ... ••• ••• ••• 268 
foreign, when material 
negotiable instruments 

Status: 

237 

271 

companies, foreign . 
contrary to English public policy 

declaratory judgment on . 
incidents of, distinguished from 
judgment upon, is in rem 
jurisdiction in matters of 
unknown to English law, whether disregarded 

. 205-9 

. 161-3 

. ••• 404. 437-9 

. 162, 443 
iio-ii, 359-do, 653-7, d67 
. no, 363 

160-3 

Statute 0! Frauds. 

Statute theory . 
Statutes: 

real, personal, mixed ... 

Statutes of limitation 

Stay of actions: 
jurisdiction to order 

Submission to jurisdiction; 
English jurisdiction 

ambassadors 
foreign sovereigns ... 

generally .. 
foreign jurisdiction 

Subseouent marriage: 
legitimation, method of 
revocation of will by .. 

53-54, 682-3 
22-29 

. 25 

685-9 

122-7, 222, 616 

103-4 
100-2 
108-9 
643-8 

427-31 

583-5 

Substance: 681-5 
distinguished from procedure . **• 

obligation, of. 

Succession; 
classification ... ••• 
distinguished from seizure of w ... 

entailed interests ... . 
immovables ... ••• *** 
movables ... 

fataknama ••• ••• ** “ . * 

f angibles, see Transfer of choses in possession. 
Testator, see Wills oi movables; Wi^ oI immovables. 

contract by, relating to immovables - • 

titles of honour ••• 

50, 57-59, 552-4 
57-59, 559 

435-7 
603-14 

559-87 

... 402 

604-5 

303, 436(2) 
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Torts: 
defences to actions on foreign 281, 289 

foreign, must be 
‘ actionable in England' 281--4 
‘not }\xsti^d.hle hy lex loci delicti’ ... 284-90 

maritime . 295-8 

place of wrong, how determined 292-5 
Workmen’s Compensation Acts, claims under 289-90 

Transfer of choses in possession : 
contractual and proprietary aspects of ... 474-5 
creditors, transfer in favour of 483-4 
gift, transfer by way of 476-7 
goods in transitu ... ... 484-6 
modern law of ... 474-86 
theories as to governing law. 468-74 

Trespass to foreign land. 591-2, 595-6 

Trust: 
jurisdiction over 114, 619 

Trust lor sale: 
effect on nature of property ... ... 49,463-3 

Unconscionable conduct: 
basis of jurisdiction over foreign land 618-19 

Unification: 
systems of internal law II-I2 
systems of private international law ... 12-14 

Unity of bankruptcy: 
not recognized in England . 5I4“I5 

Universal legatee. . 549 
Universality, bankruptcy doctrine 0! .. 520-1 

‘Unregistered company’ ... . 517-20 
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